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*  CHAPTER  XXIX.  [*846] 

THE  EIGHTS  OF  A  CESTUI  QUE  TRUST  IN  PREVENTION 
OF  BREACH  OF  TRUST. 

As  the  estate  of  the  cestui  que  trust  depends  for  its 
continuance  upon  the  faith  and  integrity  of  the  trus- 
tee, it  is  reasonable  that  the  cestui  que  trust,  whose  in- 
terest is  thus  materially  concerned,  should  be  allowed 
by  all  practicable  means  to  secure  himself  against  the 
occurrence  of  any  act  of  misconduct.  We  shall,  there- 
fore, next  consider  the  rights  of  the  cestui  que  trust  that , 
are  calculated  to  arm  him  with  this  protection. 

First. — T^hei  cestui  que  trust  is  entitled  to  have  ih&  Cesiuique 
custody  and  administration  of  the  estate  confided  to  trust  entitled 
the  care  both  of  proper  persons  and  of  b.  proper  number  *°  appoint- 
of  such  persons.  moner 

1.  Thus,  if  the  trustee  originally  appointed  by  a  will  trustees, 
happen  to  die  in  the  testator's  lifetime,  the  cestui  que  Trustee 
trust,  where  such  a  course  would  be  for  his  interest,  may  dying  iu] 
have  the  property  better  secured  by  a  conveyance  to  an  testators  life- 
express  trustee  for  himself ;  and  where  a  testator  did  '™^' 

not  appoint  a  trustee  at  all,  but  only  appointed  execu- 
tors, the  Court  asserted  an  inherent  jurisdiction  of  its 
own  to  appoint  trustees  to  take  charge  of  the  fund  (m). 

2.  So  where  the  original  number  of  trustees  has  be-  Death  of 
come  reduced  by  deaths,  the  cestui  que  trust  may  restore  trustees  after 
the  property  to  its  original  security  by  calling  for  the  having  acted. 
appointment  of  new  trustees  in  the  place  of  the  trus- 
tees deceased  («)  ;  and  even  a  cestui  que  trust  in  re- 
mainder may  take  proceedings  to  have  the  proper  num- 
ber of  trustees  filled  up  (w)',  and  under  the  new  prac- 
tice the  Court  has  appointed  new  trustees  upon  an  action 

by  infant  cestuis  que  trust  without  any  *  state-  [  *  847] 
ment  of  claim  upon  an  admission  in  the  statement  of 

(«)  Dodkin  u  Brunt,  6  L.  E.  Eq.  580;  [and  see  Appendix,  post, 
sect.  9  of  the  Trustee  Extension  Act,  and  the  cases  cited  in  the 
note  thereto. 

(r)  Buchanan  v.  Hamilton,  5  Ves.  722;  Hibbard  v.  Lamb,  Amb. 
309. 

(w)  Finlay  v.  Howard,  2  Dru.  &  War.  490. 

'Green  v.  Borland,  4  Met.  339;  Dixon  v.  Homer,  12  Cnsh.  41; 
DePeyster  v.  Clendining,  8  Paige  298. 

(1039) 
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defence  by  the  sole  trustee  that  she  was  willing  to  re- 
tire (at). 

3.  If  a  trustee  refuse  to  act  (y),  or  become  so  cireum- 
stanced  that  he  cannot  effectually 'execute  the  office  (as 
where  a  trustee  goes  abroad  to  reside  permanently  («),' 
or  the  trustees  of  a  chapel  entertain  opinions  contrary 
to  the  founder's  intention  (a)  ),^  or  if  a  trustee  of  money 
become  bankrupt  (b),  or  if  a  trustee  misconduct  himself 
in  any  manner  (c),*  (as  by  dealing  with  the  trust  prop- 
erty for  his  own  personal  advancemen-t  (d),*  by  suffer- 
ing a  CO- trustee  to  commit  a  breach  of  trust  (e),  or  by 
absconding  on  a  charge  of  forgery  (/)  ) ;  in  these  and  the 

{x\  Mooney  v.  Summerlin,  W.  N.  1876,  p.  90. 

\y\  Maggeridger.  Grey,  Nels.  42;  Travell «.  Danvers,  Eep.  /. 
Finch.  380 ;  "Wood  v.  Stane,  8  Price,  613 ;  Anon.  4  Ir.  Eq.  Eep. 
700. 

(a)  O'Eeilly  v.  Alderson,  8  Hare,  101 ;  Re  Ledwieh,  6  Ir.  Eq. 
Eep.  561  ;  Commissioners  of  Charitable  Donations  v.  Archbold, 
11  Ir.  Eq.  Eep.  187. 

(a)  Attorney-General  v.  Pearson,  7  Sim.  290,  see  309  ;  Attor- 
ney-General V.  Shore,-  lb.  309,  see  317. 

(6)  Bainbrigge  v.  Blair,  1  Beav.  495 ;  Re  Eoche,  1  Conn.  & 
Laws.  306  ;  Commissioners  of  Charitable  Donations  v.  Archbold,  ' 
11  Ir.  Eq.  Eep.  187  ;  Harris  v.  Harris  (No.  1),  29  Beav.  107 ;  Re 
Barker's  Trusts,  1  Ch.'  D.  43,  in  which  case  M.E.  observed:  '!  It 
is  the  duty  of  the  Court  to  remove  a  bankrupt  who  has  trust 
money  to  receive  or  deal  with,  so  that  he  can  misappropriate  it. 
There  may  be  exceptions  under  special  circumstances  to  that  gen- 
eral rule.  And  it  may  also  be,  that  where  a  trustee  has  no  money 
to  receiTe,  he  ought  not  to  be  removed  merely  because  he  has  be- 
come bankrupt,  but  I  consider  the  general  rule  to  be  as  I  have 
stated.  The  reason  is  obvious.  A  necessitous  m.an  is  more  likely 
to  be  tempted  to  misappropriate  than  one  who  is  wealthy  ;  apd, 
besides,  a  man  who  has  not  shown  prudence  in  managinghisown 
affairs,  is  not  likely  to  be  sucvessfnl  in  managing  those  of  other 
people."  An  exception  to  the  general  rule  was  made  in  Re 
Bridgman,  1  Dr.  &  Sm.  164,  where  a  trustee  became  bankrupt, 
bnt  without  any  imputation  on  his  moral  character,  and  had  been 
honorably  unfortunate,  and  but  for  an  accident  would  have  been 
solvent,  and  had  been  treated  by  all  parties  since  his  bankruptcy 
as  a  proper  person  to  manage  the  trust.  If  the  trustee  compound 
with  his  creditors,  the  same  rule  applies  as  in  bankruptcy,  for 
the  ceslwis  que  trust  have  equally  a  right  to  have  the  administra- 
tion of  the  trust  estate  committed  to  responsible  persons;  [Re 
Adams'  Trust,  12  Ch.  D.  634  ;  and  see  IJe  Hopkins,  19  Ch.  D.  61.] 

(c)  Mayor  of  Coventry  v.  Attorney-General,  7  B.  P.  C.  235 ; 
•Buckeridge  v.  Glasse,  Cr.  &  Ph.  126,  see  131. 

{d)  ExpaHe  Phelps,  9  Mod.  357. 

(e)  Ex  parte  Reynolds,  5  Ves.  707. 

(/)  Millard  v.  Eyre,  2  Ves.  jun.  94. 

'  Ketchum  v.  Mobile  &  Ohio  R.  E.  C.  2  Woods.  532  ;  Trust  Co. 
V.  Hughes,  11  Hun.  130 ;  Dorsey  k.  Thompson,  37  Md.  25. 
'  Eose  «.  Crockett,  14  La.  An.  811. 
'  Thompson  v.  Thompson,  2  B.  Mon.  161. 
*  Clemens  v.  Caldwell,  7  B.  Mon.  171. 
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like  cases  the  cestui  que  trust  may  have  the  old  trustee 
removed,  and  a  new  trustee  appointed  in  his  room.' 
And  in  such  a  suit  it  will  not  be  scandalous  or  imperti- 
nent to  challenge  a  trustee  for  misconduct,  or  to  impute 
to  him  any  corrupt  or  improper  motive  in  the  execution 
of  the  trust,  or  to  allege  that  his  behaviour  is  the  vin- 
dictive consequence  of  some  act  on  the  part  of  the  ces- 
tui que  trust,  or  of  some  change  in  his  situation;  but  it 
will  be  impertinent,  and  may  be  scandalous,  to  state 
circumstances  of  general  mahce  or  personal  hostility  (gr).'* 
And  if  the  old  trustee  be  removed  on  the  ground  of 
misconduct,  he  must  bear  the  expense  of  *  the  [  *  848] 
appointment  of  a  new  trustee,  as  an  act  necessitated  by 
himself  (h). 

But  where  the  instrument  creating  the  trust  contem- 
plates the  possibility  of  a  single  trustee  being  appointed 
to  act  alone,  and  the  power  of  appointing  new  trustees 
is  given  to  the  trustees  or  trustee  for  the  time  being,  it 
is  not  a  breach  of  trust  in  the  last  surviving  trustee  to 
refuse  to  appoint  another  trustee  to  act  with  himself, 
and  an  action  to  compel  him  to  do  so,  if  not  sustainable 
on  other  grounds,  will  be  dismissed  with  costs;  Pea- 
cock V.  Colling,  33  W.  E.  528. 

[4.  The  jurisdiction  of  a  Court  of  equity  to  remove  a  [Trustee  re- 
trustee  is  ancillary  to  its  principal  duty,  to  see  that  the  moved  where 
trusts  are  properly  executed.     And  therefore,  though  it  is  to  t^^e 
charges  of  misconduct  are  not  made  out,  or  are  greatly  ?r^?°  ^^n 
exaggerated,  the  Court  may,  if  satisfied  that  the  con- 
tinuance of  the  trustee  would  prevent  the  trusts  being 
properly  executed,  remove  the  trustee,  as  the  trustees 
exist  for  the  benefit  of  those  to  whom  the  creator  of  the 
trust  has  given  the  trust  estate  (*').] 

5.  If  the  trust  property  be  under  administration  by  Trust  pro- 
the  Court,  and  the  surviving  trustee  dies,  the  appoint-  perty  under 
ment  of  other  trustees  is  not  matter  of  course,  but  rests  ad^inistra- 
in  the  discretion  of  the  Court,  having  regard  to  the  c"^^ 
state  of  the  trust  at  the  time  (ft) ;  and  if  liberty  has  been 
given  by  a  former  order  to  apply  at  chambers,  and  the 
parties  present  a  petition  instead  of  applying  at  Cham- 

(g)  Earl  of  Portsmouth  v.  Fellows,  5  Mad.  450. 

(h)  Ex  parte  Greenhouse,  1  Mad.  92; 

[(i)  Letterstedt  v.  Broers,  9  App.  Cas.  371;  386.]  ' 

(fc)  Eyan  v.  Stockdale,  W.  N.  1875,  p.  106. 

'  As  for  example  where  he  loans  funds  on  personal  security. 
Johnson  v.  SimpSon,  9  Barr.  416  ;  or  where  a  man  who  is  trustee 
for  his  wife,  deserts  her  or  abuses  her,  Abemathy  v.  Abernathy, 
8  Fla.  243  ;  Boaz  v.  Boaz,  36  Ala.  334,  or  where  a  trustee  becomes 
an'habitual  drunkard,  Bayles  v.  Staats,  1  Hal.  St.  Ch.  513. 

^  Parsons  v.  Jones,  26  Ga.  644. 
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bers  for  the  appointment  of  new  trustees,  the  petition- 
ers will  be  disallowed  their  costs  (Z). 

6.  If  the  settlement  require  the  trustees  of  a  charity 
to  be  inhabitants  of  a  particular  place,  it  is  irregular  to 
appoint  persons  trustees  who  do  not  answer  that  de- 
scription, provided  at  the  time  of  the  election  there  be 
any  inhabitants  proper  to  be  trustees  (m).  But  where 
it  has  been  the  custom  to  appoint  trustees  not  being  in- 
habitants, the  Court  will  not  remove  the  existing  ,trus- 
tees,  though  it  will  take  care  that  the  founder's  direc- 
tions shall  be  better  observed  for  the  future  (n);  and 
generally,  though  trustees  may  have  been  appointed 
irregularly  in  the  first  instance,  their  removal  cannot  be 
demanded  after  acquiescence  for  a  great  number  of 
years  (o).  And  in  the  selection  of  trustees  of  chari- 
ties the  Court  inquires  whether  the  parties  proposed 
are  proper  persons,  not  whether  they  -are  the  most 
proper  that  could  be  found  (p). 

[7.  Where  the  administration  of  a  charity  had  been 
committed  by  the  settlor  to  the  lord  provost  and  town 
council  of  Edinburgh  and  the  ministers  of  the  burgh, 
[  *  849]  but  for  a  long  period  the  *  administration  had 
been  solely  in  the  hands  of  the  provost  and  council,  it 
was  held  that,  notwithstanding  the  length  of  time  dur- 
ing which  a  contrary  practice  had  prevailed,  the  minis- 
ters must  in  future  be  admitted  as  joint  administrators 
of  the  charity  (g).] 

8.  The  Court  .will  not  dismiss  a  trustee  for  the  mere 
caprice  of  the  cestui  que  trust  without  any  reasonable 
cause  shown  (r) ',  or  because  the  trustee  has  refused 
from  honest  motives  to  exercise  a  power  at  the  request 
of  a  tenant  for  life  (s),  or  because  a  dissension  has 
arisen  between  the  trustee  and  one  of  the  cestuis  que 


(I)  Bund  V.  Green,  W.  N.  1875,  p.  213. 

(to)  Attorney-General  v.  Cowper,  1  B.  C.  C.  439.  As  to  the 
force  of  the  word  "residence,"  see  Blackwell  v.  England,  3  Jur. 
N.  S.  1302  ;  Attenborough  v.  Thompson,  2  H.  &  N.  559. 

(n)  Attorney-General  v.  Stamford,  1  Ph.  737 ;  Attorney-Gen- 
eral V.  Clifton,  32  Beav.  596  ;  Attorney-General  v.  Daugars,  33 
Beav.  621. 

(o)  Attorney-General  v.  Cuming,  2  Y.  &  C.  C.  C.  139,  see  150. 

(p)  Lancaster  Charities,  7 'Jur.  N.  S.  96. 

[(g)  The  Lord  Provost,  &c.  of  Edinburgh  v.  The  Lord  Advo- 
cate, 4  App.  Cas.  82:5.] 

(»-)  O'Keeffe  v.  Calthorpe,  1  Atlt.  18;  and  see  Pepperu  Tuckey, 
2  Jon.  &  Lat.  95. 

(s)  Lee  V.  Young,  2  Y.  &  C.  C.  C.  532. 


'  Bouldin  v.  Alexa'nder,  15  Wall.  132  ;  Ward  v.  Doech,  69  N. 
C.  279. 
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trust  (t),  or  because  a  cestiu  que  trust  puts  forward  a 
claim  which  may  be  unfounded  that  property  of  the 
trustee  ought  to  be  brought  into  the  settlement  (u),  or 
because  the  trustee  has  transgressed  the  strict  line  of 
his  duty,  provided  there  was  no  wilful  default,  but 
merely  a  misunderstanding  (u) ' .  Where,  however,  a 
trustee  pertinaciously  insisted  on  being  continued  in 
the  office,  though  his  co  trustees  were  unwilling  to  act 
with  him.  Lord  Nottingham  said,  "  He  liked  not  that  a 
man  should  be  ambitious  of  a  trust  when  he  could  get 
nothing  but  trouble  by  it,"  and  without  any  reflection 
on  the  conduct  of  the  trustee,  declared  he  should  med- 
dle no  further  in  the  trust  (w). 

9.  As  the  substitution  of  a  trustee  by  the  Court  pro-  in  appointing 
eeeds  upon  a  full  consideration  of  the  case,  and  is  never  new  trustees 
made  unless  the  Court  is  satisfied  as  to  the  fitness  of  the  Court 
the  person  proposed,  it  cannot  be  expected  that  the  ^em"ap(wer 
Court  should,  when  appointing  new  trustees  and  direct-  of  appointing 
ing  the  trust  property  to  be  conveyed  to  them,  authorize  other 
the  insertion  of  a  poiver  in  the  conveyance,  enabling  trustees, 
the  new  trustees  to  nominate  other  trustees  in  their  stead 
as  often  as  occasion  may  require:  this  would  plainly 
be  an  abandonment  by  the  Court  of  its  own  jurisdic- 
tion— a  delegation  of  it  to  the  care  and  judgment  of 
individuals.     Accordingly,  notwithstanding  some  pre- 
vious fluctuation  in  the  practice  (x),  it  is  noV  settled 
that,  except  in  charity  cases   {y),  the  Court  will  not 
authorize  the  insertion  of  such  a  power  in  the  deed  of 
conveyance  (2). 

*  10.  In  appointing  new  trustees  the  Court  [  *  850  ]  Rules  for 
does  not  act  arbitrarily,  but  upon  certain  general  prin-  selecting  new 

(0  Forster  v.  Davies,  4  De  G.  F.  &  J.  133. 

(u)  S.  C. 

\v)  See  Attorney-General  i>.  Coopers'  Company,  19  Ves.  192; 
Attorney-General  v.  Caius  College,  2  Keen,  150. 

(«>)  Uvedale  v.  Ettrick,  2.Ch.  Ca.  130. 

(re)  JoTce  V.  Joyce,  2  Moll.  276  :  "White  v.  White,  5  Beav.  221. 

{y)  Attorney-General  «.  Hurst,  M.  E.  Dec.  2,  1791,  Reg.  Lib. 
A.  1791,  f.  487  ;  see  the  decree,  stated  Seton's  Dec.  4th  ed.  p. 
58,5;  In  the  mutter  of  52  G.  3,  c.  101,  12  Sim  262;  Ee  Lovett's  Ex- 
hibition, Sidn.  Suss.  Coll.  Camb.  cor.  V.  C.  'Knight  Bruce,  Dec. 
20,  1849. 

(z)  Bayley  v.  Mansell,  4  Madd.  226  ;  Brown  v.  Brown,  3  Y.  &  . 
C.  395;  Southwell  v.  Ward,  Taml.  314;  Bowles «.  Weeks,  14  Sim. 
591  ;  Oglander  v.  Oglander,  2  De  G.  &  Sm.  381  ;  Holder  n.  Dur- 
bin,  11  Beav.  J594,  in  which  last  case  Lord  Langdale,  M.  R.,  in 
deference  to  the  views  of  the  other  judges,  declined  to  follow  his 
own  previous  decision  in  White  v.  White. 

'  Lathrop  v.  Smalley,  23  N.  J.  Eq.  192 ;  or  because  he  has 
bought  trust  property  at  his  own  sale.  Webb  0.  Dietrich,  7  Wl 
&  S.  401. 
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ciples.  First,  the  Court  has  regard  to  the  wishes  of 
the  author  of  the  trust,  whether  actually  expressed  in 
the  instrumept,  or  plainly  deducible  from  it;  and  if  he 
has  declared  a  particular  person  not  fit  to  be  appointed 
a  trustee,  the  Court  will  refrain  from  appointing  him. 
Secondly,  the  Court  will  not  appoint  a  new  trustee  with 
a  view  to  the  interest  of  some  of  the  parties  beneficially 
interested,  in  opposition  to  the  wishes  of  others;  for  a 
trustee  ought  to  hold  an  even  hand  as  between  all  pp/rties, 
and  not  favour  a  particular  class.  And,  thirdly,  the 
Court  has  regard  to  the  nature  of  the  trust,  and  the 
question  by  whose  instrumentality  it  can  best  be  carried 
into  execution  (a). 
Statutory  H-  The  exercise  by  the  cestui  que  trust  of  his  right 

powers.  to  have  the  custody  of  the  trust  estate  confided  to  a 

proper  number  of  duly  qualified  trustees  has  been 
greatly  facilitated  by  various  statutes  enabling  him  to 
obtain,  in  certain  cases,  the  removal  of  unfit  trustees, 
and  the  appointment  of  others  in  their  room,  and  also 
the  appointment  of  new  trustees  where  the  office  is 
merely  vacant;  and  this  by  a  cheaper  and  more  sum- 
mary proceeding  than  by  action. 
[46&47Vict.  [12.  By  the  last  Bankruptcy  Act,  46  &  47  Vict.  c.  52, 
e.  147.]  8.  147,  which  in  substance  re-enacted  the  117th  section 

of  the  Bankruptcy  Act,  1869,  it  is  enacted,  that  "  where 
a  bankrupt  is  a  trustee  within  the  Trustee  Act,  1850, 
sect.  32  of  that  Act  shall  have  e£Pect  so  as  to  authorize 
the  appointment  of  a  new  trustee  in  substitution  for 
the  bankrupt  (whether  voluntarily  resigning  or  not)  if 
it  appears  expedient  so  to  do"  (b).  Under  this  section 
the  Court  will,  as  a  general  rule,  remove  a  trustee 
where  the  bankruptcy  is  recent,  and  it  is  not  shown  that 
the  bankrupt  is  of  good  character,  and  has  since  his 
bankruptcy  acquired  means  (c).] 
2  W.  4,  c.  57,  13-  ^y  2  Wm.  4,  c.  57,  s.  3,  it  was  enacted  that  iu 
s.  3.  case  of  the  death  of  the  trustee  in  whom  any  real  prop- 

erty might  have  been  vested  in  trust  for  any  charity, 
the  Court  of  Chancery  might  upon  petition  appoint 
new  trustees,  and  direct  the  estate  to  be  vested  in  them 
upon  the  charitable  trusts. 
5  &  6  w.  4,  [  *  851]  *  14.  By  5  &  6  Wm.  4,  c.  76,  s.  71  (the  Mu- 
c.  76,  s.  71.     nicipal  Corporations  Act),  it  was  enacted  that  in  every 

(a)  Re  Tempest,  1  L.  E.  Ch.  App.  485;  12  Jur.  N.  S.  539.    '~ 
(6)  For  the  law  under  the  previous  Bankruptcy  Act,  12  &  13 

Vict.  c.  106,  repealed  by  32  &  33  Vict.  c.  83,  s.  20,  see  the  5th 

edition  of  the  Law  of  Trusts,  p.  607. 

[(c)  Re  Adams'  Trust,  12  Ch.  D.  634 ;  a  case  under  the  Bank- 

iniptcy  Act,  1869,  of  a  compounding  creditor;  and  see  Coombesv. 

Brookes,  12  L.  E.  Eq.  61.] 
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borough  in  which  the  body  corporate,  or  any  one  or 
more  of  the  members  of  such  body  corporate  in  his  or 
their  corporate  capacity  then  stood  solely  or  together 
with  any  person  or  persons  elected  solely  by  such  body 
corporate,  or  by  any  members  thereof,  seised  or  pos- 
sessed for  any  estate  or  interest  whatsoever  of  any  he- 
reditaments or  personal  estate  whatsoever,  in  whole  or 
in  part,  in  trust  for  any  charitable  trusts,  all  the  estate 
and  interest,  and  all  the  powers  of  such  body  corpo- 
rate or  of  such  members  thereof,  should,  from  and  af- 
ter the  1st  day  of  August,  1836,  utterly  cease;  with  a 
proviso  that  if  Parliament  should  not  otherwise  direct, 
on  or  before  the  said  1st  day  of  August,  1836  (which 
tiras  not  done),  the  Lord  Chancellor  should  make  such 
orders  as  he  should  see  fit  for  the  administration  of 
such  trust  estates. 

Under  the  authority  "  to  make  orders,"  the  Court  of  Jurisdiction 
Chancery  from  time  to  time,  for  the  due  management  of  the  Court 
of  the  charity  property,  appointed  trustees  in  the  place  "*  9^™"?^^ 
of  the  corporation.  The  jurisdiction  of  the  Court,  how-  ™  4  ^  ^q 
ever,  was  held  not  to  apply  to  a  case  where  no  estate  s.  71.' 
was  vested  in  the  old  corporation,  but  the  charity  prop- 
erty was  vested  in  trustees,  and  the  corporation  was 
merely   the   visitor   with   powers   of   nomination  (d). 
Where  there  was  a  charity  corporation  substantially, 
though  not  identically,  the  same  in  its  component  parts 
as  the  municipal  corporation,  the  case  was  held  to  be 
within  the  spirit  if   not  the  letter  of  the  section  above 
referred  to  (e). 

The  appointment  of  trustees  by  the  Court  under  this  Legal  estate. 
Act,  though  it  made  them  custodiers  of  the  property, 
could  not  of  course  transfer  to  them  the  legal  estate, 
which  notwithstanding  the  strong  negative  words  used 
in  the  statute,  it  was  decided,  remained  in  the  corpora- 
tion (/). 

15.  But  by  16  &  17  Vict.  c.  137,  s.  65,  the  legal  es-  16  &  17  Vict. 
tate  was  vested  without  any  actual  conveyance  in  the  c.  137,  s.  65. 
trustees  appointed  by  the  Court,  and  upon  the  death, 
resignation  or  removal,  of  any  of  the  trustees,  and  the 
appointment  of  any  new  trustee  or  trustees,  the  legal 

estate  transferred  itself  to  the  trustees  for  the  time 
being  without  any  conveyance. 

16.  [It  was  held  that]  petitions  for  filling  up  vacan- 

(d)  Attorney-General   v.    Newbury  Corporation,  C.   P.   Coop. 
Eep.  1837-38,  72  ;  Christ's  Hospital  v.  Grainger,  16  Sim.  102. 

(e)  Attorney-General  v.  Mayor,  &c.  of  Exeter,  2  De  G.  M.  &. 
G.  507. 

(/)  Doe  V.  Norton,  11  M.  &  W.  913. 
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cies  in  the  number  of  trustees  of  charities,  in  substitu- 
tion for  a  corporation,  ought  to  be  presented  under  Sir 
S.  Eoinmilly's  Act  (52  Geo.  3,  c.  101),  as  well  as 
the  Municipal  Corporations  Act  (g),  and  that  the 
[  *  852]  *  Attorney-General's  fiat  should  be  obtained  to 
such  a  petition  (h) ;  though,  this  rule  does  not  appear 
to  have  been  uniformly  adhered  to  (i). 

[17.  By  the  Municipal  Corporations  Act,  1882  (k), 
which  repealed  the  previous  Municipal  Corporations 
Act,  and  16  &  17  Vict.  c.  137,  s.  65,  without  prejudice 
to  anything  done  under  those  Acts  respectively,  the 
provision  for  the  transfer  of  the  legal  estate  without 
conveyance  on  the  appointment  of  new  trustees  is,  by 
sect.  133,  re-enacted.  It  is  to  be  observed  that  the  sec- 
tion does  not  continue  the  power  to  make  orders  for 
the  administration  of  trust  estates,  but  the  appointment 
of  trustees  can  still  be  made  under  Sir  S.  Eomilly's  Act, 
though  it  will  seldom  be  necessary  to  resort  to  it  for 
the  purpose.] 

18.  By  the  Charitable  Trusts  Act  (16  &  17  Vict.  c. 
187,  s.  28),  new  trustees  of  any  charity  the  gross  an- 
nual income  whereof  exdfeeds  301.  (Z)  may  be  appointed 
by  one  of  the  equity  judges  in  chambers,  and  the  Court 
has  power  at  the  same  time  to  make  an  order  under  the 
Trustee  Act,  without  petition,  vesting  the  estates  in  the 
new  trustees  (m).  But  the  sanction  of  the  Charity 
Commissioners,  under  the  17th  section,  must  first  be 
obtained.  And  by  a  more  recent  Act  still  (23  &  24 
Vict.  c.  136,  s.  2),  the  Charity  Commissioners  are  em- 
powered upon  the  application  of  the  trustees  or  a  m.a- 
jority  of  them,  under  their  hands  or  common  seal,  to 
make  the  like  orders  for  the  appointment  of  new  trus- 
tees of  charities  as  could  have  been  made  by  a  judge  at 
chambers;  and  this  power  extends  even  to  contentious 
cases  {n). 


(<7)  Ee  Warwick  Charities,  1  Ph.  559. 

(7j)  Be  Eolle's  Charity,  3  De  G.  M.  &  G.  153;  Be  London, 
Brighton  and  South  Coast  Railway  Company,  18  Beav.  608. 

(t)  Be  Nightingale's  Charity,  3  Hare,  336:  Be  Belke's  Char- 
ity, 13  Jur.  317. 

[(fc)  45  &  46  Vict.  c.  50.] 

(I).  By  s.  32,  where  the  income  is  below  30Z.  (since  extended 
by  23  &  24  Vict.  c.  136,  s.  11,  to  an  income  not  exceeding  50Z.), 
the  District  Courts  of  Bankruptcy  and  County  Courts  have  juris- 
diction. 

(m)  Be  Davenport's  Charity,  4  De  G.  M.  &  G.  839.  In  Lin- 
coln Primitive  Methodist  Chapel,  1  Jur.  N.  S.  1011,  V.  C.  Stuart 
does  not  appear  to  have  had  his  attention  drawn  to  the  previous 
decision  of  Lord  Cranwovth  in  Davenport's  Charity. 

(n)  Be  Bumham  National  Schools,  17  L.  E.  Eq.  241. 
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19.  B7  13  &  14  Vict.  c.   28,   "Wherever  freehold,  peto's  Act. 
leasehold,  copyhold,  or  customary  property  in  England 

or  Wales,  has  been  or  shall  be  acquired  by  any  congre- 
gation, or  society,  or  body  of  persons  associated  for  re- 
ligious purposes  or  for  the  promotion  of  education,  as  a 
chapel,  meeting-house,"  &c.,  "and  wherever  the  con- 
veyance, assignment,  or  other  assurance  of  such  prop- 
erty has  been  or  may  be  taken "  to  trustees  duly  ap- 
pointed, such  conveyance,  assignment,  or  other  assur- 
ance shall  not  only  vest  the  property  in  *  the  [  *  853] 
parties  namedj  but  also  in  their  successors  from  time  • 
to  time,  and  •where  there  is  no  power  to  appoint  new 
trustees,  the  society  may,  for  the  purpose  of  vesting  the 
estate,  appoint  new  trustees;  [but  every]  such  appoint- 
metit  [whether  under  a  power  in  the  trust  deed  or  by 
virtue  of  the  Act]  must  be  evidenced  by  deed  under  the 
hand  and  seal  of  the  chairman  and  attested  by  two 
witnesses.  The  primary,  if  not  the  only  object  of  this 
enactment  obviously  was  to  make  the  trust  estate  de- 
volve upon  the  trustees  of  the  society  from  time  to 
time  without  conveyance,  and  it  is  doubtful  whether  the 
new  trustees  to  be  thus  appointed  by  the  society  [in 
the  absence  of  any  special  direction  in  the  trust  deed] 
succeed  generally  to  all  the  powers  of  the  old  trus- 
tees, or  take  the  legal  estate  only  (o). 

20.  Amongst  the  various  provisions  of  the  Trustee  13  &  14  yjct 
Act,  1850,  (13  &  14  Vict.  c.  60)  it  is  enacted  (by  s.  32)  c.  60. 

that  whenever  it  shall  be  expedient  to  appoint  a  new  • 
trustee  or  trustees,  and  it  shall  be  found  inexpedient, 
difficult,  or  impracticable,  so  to  do  without  the  assistance 
of  the  Court,  the  Court  may  appoint  a  new  trustee  or 
trustees,  either  in  substitution  for  or  in  addition  to  any 
existing  trustee  or  trustees  (p).  The  efFect  of  this 
section  will  be  considered  more  particularly  in  the  Ap- 
pendix, in  treating  of  the  provisions  of  the  Act  gen- 
erally. 

Secondly,  The  cestui  que  trust  is  entitled  to  bring  an  Trustees  may 
action  against  his  trustee,  and  compel  him  to  the  execu-  ^e  compelled 
tion  of  any  particular  act  of  duty.  ^^rS^^  ^'^^  °^ 

1.  Thus,  if  the  legal  estate  in  the  hands  of  the  trustee 

(0)  See  as  to  the  construction  of  the  Act,  Be  Houghton's 
Caiapel,  2  W.  R.  631. 

(p)  Notwithstanding  the  very  large  terms  of  this  enactment, 
it  does  not  authorize  the  Court  to  remove  a  trustee  who  is  willing 
to  act :  iJeHodson's  Settlement,  9  Hare,  318;  Re  Hadley,  5  De 
G.  &  Sm.  67;  Re  Blanchard,  3  De  G.  F.  &  J.  131;  7  Jur.  N.  S. 
505;  Re  Mais,  16  Jur.  608;  Re  Garty's  Settlement,  4  N.  E.  636; 
[Re  Combs,  51  L.  T.  N.  S.  45.]  See  the  Act  with  notes  in  the 
Appendix. 
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be  disturbed  by  a  stranger,  the  cestui  qiie  trust,  though 
he  may  not  iUstitute  legal  proceedings  in  the  name  of  a 
trustee  without  his  authority  (g),  may  oblige  the  trus- 
tee, on  giving  him  a  proper  indemnity,- to  lend  his  name 
for  asserting  the  legal  right  (r)'.  If  the  trustee  of  a 
covenant,  even  a  voluntary  one,  will  not  sue  upon  it, 
the  cestui  que  trust  may  compel  the  trustee  on  a  proper 
indemnity  to  lend  his  name  to  the  cestui  que  trust,  to 
enable  him  to  sue  (s).  Otherwise,  should  the  trust 
[  *  854  ]  property  be  lost,  and  the  *  trustee  himself  be- 
come insolvent,  the  cestui  que  trusfs  equitable  interest 
would  be  absolutely  destroyed. 

2.  If  a  tenant  for  life  of  leaseholds  be  bound  to  renew, 
and  by  his  threats  or  acts  manifest  an  intention  not  to 
renew,-  the  remainderman  may  institute  proceedings  and 
have  a  receiver  appointed  for  the  purpose  of  providing 
the  renewal  fine  out  of  the  rents  and  profits  of  the 
estate  ;  and  if  the  period  of  renewal  has  already  expired, 
a  receiver  may  be  appointed  on  proof  of  the  tenant  for 
life's  default  (t). 

3.  In  one  case,  where  a  suspicion  was  entertained  that 
the  trustee  would  not  fairly  execute  his  trust,  the  Court 
required  of  him,  if  he  continued  in  the  office,  to  enter 
into  securities  for  his  good  faith  (m). 

4.  And  generally  a  cestui  que  trust,  who  can  allege 
an  existing  interest,  however  minute  or  remote,  may, 
upon  reasonable  cause  shown,  apply  to  the  Court  to 
have  his  interest  properly  secured. 

5.  But  a  distinction  must  be  taken  between  an  exist- 
ing interest,  whether  vested  or  contingent,  and  the  mere 
possibility  of  a  future  event,  which,  if  it  occurs,  may 
give  birth  to  an  interest.  Thus  where  a  one-fifteenth 
share  of  a  residue  was  bequeathed  to  Isaac  for  life,  if 
he  married  Esther,  and  after  his  death  for  Isaac's  eldest 
or  only  child  living  at  his  decease,  and  who  should 
attain  twenty -one,  with  a  gift  over  in  case  Isaac  should 
not  marry  Esther,  and  Isaac  m&rried  Isabella  while 
Esther  was  still  living,  it  was  held  by  M.  K.  («),  and 

(q)  See  Crossley  e.  Crowther,  9  Hare,  386. 

(r)  Foley  v.  Burnell,  1  B.  C.  C.  277,  per  Lord  Thurlow;  Gary, 
14;  and  see  Kirby  v.  Mash,  3  Y.  &  C.  295:  Malone  v.  Geraghty, 
2  Conn.  &  Laws.  251. 

(s)  See  Fletcher  v.  Fletcher,  4  Hare,  78:  Jerdein  v.  Bright,  2 
J.  &  H.  325. 

H)  See  Bennett  B.  Colley,  5  Sim.  192;  S.  C.  2  M.  &  K.  233. 

(«)  Keeling  v.  Child,  Rep.  t.  Finch,  360. 

(«)  Davis  V.  Angel,  31  Beav.  223. 

>  Ins.  Co.  «.  Smith,  11  Pa.  St.  120;  Cox  «.  "Walker,  26  Me.  504; 
First  Bap.  Society  v.  Hazen,  100  Mass.  322. 
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afBrmed  by  Lord  Westbury  (w),  that  the  eldest  child  of 
Isaac,  an  infact,  as  his  interest  was  preceded  by  the 
condition  that  Isaac  should  survive  his  present  wife  and 
then  marry  Esther,  a  possibility  upon  a  possibility, 
could  not  sustain  a  suit  for  having  his  interest  secured. 
Had  Isaac  survived  his  wife  and  then  married  Esther, 
the  interest  of  the  child  would  still  .have  been  contin- 
gent, and  in  that  case  M.  B.  appears  to  have  thought  that 
the  child  would  have  had  no  locus  standi  in  Court,  but 
L.  C.  was  of  a  different  opinion.  And  in  another  case, 
where  a  house  was  devised  to  trustees  in  trust  for  A.  for 
life,  and  after  his  decease  for  the  children  of  A.  then 
living,  and  the  issue  of  such  of  them  as  should  be  dead, 
and  failing  such  children  and  issue  in  trust  for  a  class, 
and  some  of  the  class  presented  a  petition  for  the  ap- 
pointment of  new  trustees,  on  the  footing  that  they  were 
"persons  beneficially  interested "  under  the  37th  sec- 
tion of  the  Trustee  Act,  1850,  M.  E.  dismissed  the 
petition  *  with  costs  (x),  but  on  appeal  the  [  *  855  ] 
order  below  was  reversed,  and  the  L.  J.  J.  held  that  the 
petitioners  wer,e  persons  beneficially  interested  (y). 

Thirdly.  As  the  cestui  que  trust  may  compel  the  trus-  Trustee  may 
tee  to  the  observance  of  his  duty,  so,  on  th^  other  hand,  be  restrained 
if  the  cestui  que  trust  have  reason  to  suppose,  and  can  from  yiolat- 
satisf  y  the  Court,  that  the  trustee  is  about  to  proceed  to  an  "*^    '^    "  ^' 
act  not  authorized  by  the  true  scope  of  the  trust,  he  may 
obtain  an  injunction  from  the  Court  to  restrain  the  trustee 
from  such  a  wanton  exercise  of  his  legal  power  («).' 

1.  It  is  clear  the  cestui  que  trust  would  be  entitled  to  Though  the 
an  injunction  where  the  act  in  contemplation  would,  damage 
if  done,  be  irremediable  (a)  ;  but  in  Pechel  v.  Fowler  (6),  ^o?ld  not 
a  case  in  the  Exchequer  while  a  Court  of  equity,  it  is  able!"^^^^' 
said  to  have  been  held,  that  a  cestui  que  trust  could  not 

(to)  10  W.  E.  723. 

(x)  Be  Sheppard's  Trusts,  10  "W.  R.  704. 

(y)  1  N.  R.  76;  4  De  G.  F.  &  J.  423. 

(z)  Balls  V.  Strutt,  ]  Hare,  146.  So  a  mortgagee  with  a  power 
of  sale  will  proceed  at  his  peril  to  sell  the  mortgaged  estate  after 
tender  of  principal  and  interest,  though  costs  be  not  included,  if 
the  security  be  sufficient  ;  and  a  purchaser  with  notice  cannot 
shelter  himself  under  a  clause  in  the  mortgage  deed  exempting 
the  purchaser  from  the  necessity  of  seeing  to  the  validity  of  the 
sale  ;  Jenkins  v.  Jones,  2  Giff.  99. 

(a)  See  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh.  N.  S.       ^ 
57 ;  Be  Chertsey  Market,  6  Price,  279,  281 ;  Attorney-General  v.    . 
Foundling  Hospital,  2  Ves.  jun.  42. 

(6;  2  Anst.  549^ ^^___ 

'  Trenton  &c.  v.  McKelway,  4  Hallst.  Ch.  84  ;  North  Am. 
Coal  Co.  V.  Dvett,  7  Paige,  Dodge  v.  Woolsay,  18  How.  331  ;  Bank 
V.  DeBolt,.ib.  330. 
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restraia  aa  improvident  sale  by  this  trustee,  because  the 
cestui  que  trust  might  proceed  against  the  trustee  for 
the  consequential  damage  to  the  trust  estate,  and  so 
the  injury  was  not  irreparable';  but  Sir  J.  Leach,  under 
similar  circumstances,  granted  an  injunction  (c)  ;  an<J 
other  authorities  are  not  wanting  in  support  of  so  just 
and  reasonable  a  right,  which  may  now  be  considered  as 
established  (d). 
Partialowner      2.  And  not  only  a  person  exclusively  interested  in  a 
may  obtain    trust  fund,  and  therefore  the  absolute  owner,  may  ob- 
injunction.     t^in  an  injunction  against  the  disposition  of  it,  which  is 
almost  matter  of  course  ;  but  one  who  has  only  a  com- 
mon interest  with  others,  in  the  trust  estate,  is  entitled 
on  behalf  of  himself  and  those  others  to  have  the  pro- 
perty secured  (e).' 
Iniunction  ^"  ^^  injunction  against  the  disposition  of  the  fund 

ao-ainstbank-  ^^^J  be  obtained  against  an  insolvent  trustee  (/)  and 
rupt  or  in-  [  *  856  ]  d,  fortiori  against  one  *  who  is  actually  a 
solvent  bankrupt  (gr),  but  the  Court  will  not  interpose  because 

trustee.  ^^  executor  is  merely  poor    (h)  ;  but  the  Court  will 

grant  an  injunction  against  the  administration  of  the 
assets  by  an  executor  who  is  proved  to  be  of  bad  char- 
acter, drunben  habits,  and  great  poverty  (i),  [and  the 
Court  will  in  a  creditors'  action  appoint  a  receiver 
against  an  executor  if  there  is  any  danger  of  his  exer- 
cising his  legal  right  to  pay  any  creditor  in  full  (fc). 
[Solicitor  4.  If  a  solicitor  buy  up  mortgages  created  by  his  client 

buying  up      in  order  to  relieve  the  client  from  embarrassment,  and 
mortgages  by  afterwards  refuses  to  give  information  as  to  the  securities 
his  client.j      ^^^  threatens  to  sell  the  property,  he  will  be  restrained 
from  selling  upon  the  terms  of  the  client  paying  into 
Court  such  a  sum  as  the  Court  considers  sufficient  to  cover 
the  amount  actually  paid  by  the  solicitor  (?).] 

(c)  Anon,  case,  6  Mad.  10.  \ 

(rf)  See  Webb  v.  Earl  of  Shaftesbury,  7  Ves.  487,  488  ;  Reeve 
V.  Parkins,  2  J.  &  W.  390 ;  Milligan  v.  Mitchell,  1  M.  &  K.  446  ; 
Attorney-General  «.  Mayor  of  Liverpool,  1  M.  &  Cr.  21 0  ;  Vanu 
V.  Barnett,  2  B.  C.  C.  157  ;  Dance  v.  Goldingham,  8  L.  E.  Ch. 
App.  902. 

(f)  Scott  V.  Becher,  4  Price,  346  ;  Dance  v.  Goldingham,  8  L.  K. 
Ch.  App.  902. 

(/)  Mansfield  v.  Shaw,  3  Mad.  100  ;  Scott  v.  Becher,  4  Price, 
346  ;  Taylor  v.  Allen,  2  Atk.  213. 

{g)  Gladdon  i'.  Stoneman,  1  Mad.  143,  note. 
'  .        (h)  Howard  v.  Papera,  1  Mad.  143  :  Hathornthwaite  ».  Bnssel, 
2  Atk.  126  i  S.  C.  Barn.  334. 

(i)  Everett  v.  Prythergch,  12  Sim.  365. 

Uk)  Ee  Eadcliffe,  7  Ch.  D.  733.] 

1(1)  Macleod  v.  Jones,  24  Ch.  D.  289.] 

'  Clarke  v.  Devereaux,  1  S.  C.  172. 


*  CHAPTER  XXX.  [*857] 

THE  REMEDIES  OF  THE  CESTUI  QtJE  TRUST   IN   THE 
EVENT  OP  A  BREACH  OP  TRUST. 

Upon  the  subject  of  the  cestui  que  trusfs  remedies 
for  a  breach  of  trust,  we  shall  consider,  First.  The  right 
of  the  cestui  que  trust  to  follow  the  specific  estate  into 
the  hands  of  a  stranger,  to  whom  it  has  been  tortiously 
conveyed;  Secondly.  The  right  of  attaching  the  prop- 
erty into  which  the  trust  estate  has  been  wrongfully 
converted;  Thirdly.  The  remedy  against  the  trustee 
personally,  by  way  of  compensation  for  the  mischiev- 
ous consequences;  and  Fourthly.  The  mode  and  extent 
of  redress  in  breaches  of  trust  committed  by  trustees  of 
charities. 


SECTION  I. 

OF  FOLLOWING  THE  ESTATE  INTO  THE  HANDS  OF  A  STRANGER. 

The  questions  that  suggest  themselves  upon  this 
subject  are.  First.  Into  whose  hands  the  estate  may  be 
followed;  Secpndly,  Within  what  limits'  of  time; 
Thirdly,  What  account  the  Court  will  direct  of  the 
mesne  rents  and  profits. 

First.  Into  whose  hands  the  estate  may  be  followed. 

1.  If  the  alienee  be  a  volunteer,  theii  (subject  to  any  Where 
bar  arising  out  of  the  Statute  of  Limitations)  the  es-  alienee  is  a 
tate  may  be  followed  into  his  hands,  whether  he  had  ^olii°teer 
notice  of  the  trust  (m),  or  not  («);'    for  though  he  ijefoUow^. 
had  no  actual  notice,  yet  the  Court  will  imply  it  against 

(m)  Mansell  v.  Mansell,  2  P.  W.  678;  and  see  Saunders  v.  De- 
hew,  2  Vem.  271;  S.  C.  2  Freem.  123;  Langton  v.  Astrev,  2  Ch. 
Rep.  30;  S.  C.  Nels.  126. 

(n)  Mansell  v.  Mansell,  2  P.  W.  681,  per  Our.;  Bell  v.  Bell,Ll. 
&  G.  t.  Plunket,  58,  per  Cur.;  Pye  v.  George,  2  Salk.  680,  per 
Lord  Harconrt;  and  see  1  Rep.  1^2  b;  Burgess  v.  Wheate,  1 
Eden,  219;  Spurgeon  v.  Collier,  1  Eden,  55;  Cole  v.  Moore,  Mo. 
806. 

>  Lyford  v.  Thurston.  16  N.  H.  399;  Barr  v.  Cubbage,  52  Mo. 
404. 

t  2  LAW  OF  TRUSTS.  (lOSil) 
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[*  858]  *him  where  he  paid  do  consideration.  But  if 
the  alienee  be  a  purchaser  of  the  estate  at  its  full  value, 
then  (subject  as  aforesaid)  if  he  take  with  notice  of  the 
trust,  whether  the  notice  be  actual  or  eonstrsuctive  (o), 
he  is  bound  to  the  same  extent  and  in  the  same  manner 
as  the  person  of  whom  he  purchased  (p),'  even  though 
the  conveyance  was  made  to  him  by  fine  with  non- 
claim  (q) ;  .  for,  knowin"g  another's  right  to  the  prop- 
erty, he  throws  away  his  money  voluntarily,  and  of  his 
own  free  will  (r).  And  the  rule  applies  not  ddly  to 
the  case  of  a  trust,  properly  so  called,  biit  to  purchas- 
ers with  notice  of  any  Equitable  incumbrance,  as  of  a 
covenant  or  agreement  affecting  the  estate  (s),  or  a 
lien  for  purchase-mopey  (f).  But,  if  a  bond  fide  pur- 
chaser have  not  notice,  either  expressly  or  construc- 
tively, he  then  merits  the  full  protection  of  the  Court, 
and  his  title,  even  in  equity,  cannot  be  impeached  (m).^ 

(o)  Boursot  V.  Savage,  2  L.  E.  Eq.  134.  And  see  Hartford  »■. 
Power,  2  Ir.  Eep.  Eq.  204. 
•  (jp)  Dunbar  v.  Tredennick,  2  B.  &  B.  319,  per  Lord  Manners; 
Pawlett  V.  Attorney-General,  Hard.  469,  per  Lord  Hale;  Burgess 
».  Wheate,  1  Eden,  TOS,  ^er  Sir  T.  Clarke;  Bovey  v.  Smith,  1 
Vern.  149;  Phayre  u  Peree,  3  Dow,  129;  Adair  r.  Shaw,  1  Sell. 
&  Lef.  262,  per  Lord  Eedesdale;  Wigg  v.  Wigg,  1  Atk.  882; 
Mead  .v.  Lord  Orrery,  3  Atk.  238,  per  Lord  Hardwicke;  Mack- 
reth  V.  Symmons,  15  Ves.  350,  per  Lord  Eldon;  Mansell  r.  Man- 
sell, '2  P.  W.  681,  per  Cur.;  Willoughby  r.  Willoughliy,  1  T.  E. 
niyper  Lord  Hardwicke;  Verney  v.  Carding,  cited  Joy  v.  Camp- 
bell, 1  Sch.  &  Lef.  345;  Flemmina;  v.  Page,  Eep.  t.  Finch.  320; 
Powell  V.  Price,  2  P.  W.  539,  admitted;  Backhouse  v.  Middle- 
ton,  1  Ch.  Ca.  173;  S.  C.  Id.  208;  Walley  v.  Walley,  1  Vern.  484; 
Pearce  v.  Newlyn,  3  Mad.  186;  Slattery  v.  Axto'n,  W.  N.  1866,  p. 
113;  Macbryde  v.  Eykyn,  "W.  N.  1867,  p.  306;  Heath  v.  Crea- 
lock,  18  L.  E.  Eq.  215,  10  L.  E.  Ch.  App.  22. 

{q)  Kemjedy  v.  Daly,  1  Sch.  &  Lef.  355;  and  see  Bell  v.  Bell, 
LI.  &  G.  «.  Plunket,  44. 

(r)  Mead  ».  Lord  Orrery,  3  Atk.  238,  per  Lord  Hardwicke. 

la)  Daniels  J).  Davison,  16  Ves.  249;  Earl  Brook  v.  Bulkeley, 
2  Ves.  498;  Taylor  v.  Stibbert,  2  Ves.  jun.  437;  "Winged  li.  Lefe- 
bury,  2  Eq.  Ca.  Ab.  32;  Ferrars  v.  Cherry,  2  Vern.  384;  Jack- 
son's case.  Lane,  60;  Crofton  v.  Ormsby,  2  Sch.  &  Lef.  5s:i: 
Kennedy  v.  D^ly,  1  Sch.  &  Lef.  355. 

(0  Mackreth  v.  Symmons,  15  Ves.  329;  Walker  ii.  Preswick,  2 
Ves.  622,  per  Lord  Hardwicke;  Cator  v.  Pembroke,  1  B.  C.  C. 
302,  per  Lord  Loughborough;  Gibbons  v.  Baddall,  2  Eq.  Ca.  Ab. 
682,  note  (6);  Elliott  v.  Edwards,  3  B.  &  P.  181;  and  see  Grant 
V.  Mills,  2  V,  &  B.  306;  Dunbar  «.  Tredennick,  2  B.  &  B.  320. 

(u)  Burgess  v.  Wheate,  1  Eden,  195,^ej-  Sir  T.  Clarkj;  Id.  246, 

'  Derr  v.  McKnight,  6  Halsj;.  385;  Pugh  v.  Bell,  1  J.J.  Mareb, 
403;  Eyan  v.  Doyle,  31  lo.  53;  Jones  r.  Shaddock,  41  Ala.  362; 
Hood  (>.  Pahnestock,  1  Barr.  470;  Smith  v.  "Walter,  49  Mo.  250. 

^  Eutgers  v.  Kingsland,  3  Halst.  Ch.  178,  658;  Curtis  v.  Lan- 
ier, 6  Munf.  42;  Hamilton  u  Ins.  Co.,  3  Teun.  Ch.  124;  Alexan- 
der V.  Pendleton,  8  Cranch.  462;  Filby  v.  Miller,  1  Casev,  264. 
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2.  If  the  pnrclidser  have  no  notice  of  the  trust  at  the  Purchaser 
time  of  the  purchase,  but  afterwards  discovers  the  trust  without 
and  obtains  a  conveyance  from  the  trustee,  he  cannot  notice  can- 
protect  himself  by  taking  shelter  under  the  legal  es-  i°mSf^* 
tate;  for  this  is  not  like  getting  in  a.  first  mortgage,  getting  in 
which  the  first  mortgagee  has  a  right  to  transfer  to  legal  estate 
*  whomsoever  he  will  (v);.  but  here  notice  of  [  *  859]  ^"''°™  ^^ 
the  trust  converts  the  purchaser  into  a  trustee,  and  he  tru^te^ 
must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a 
breach  of  trust  (w).     A  purchaser  taking  the  legal  es- 
tate without  actual  notice  of  the  trust,  but  taking  it 
from  a  person  in  whom  it  vested  by  an  instrument  which 
disclosed  the  trust,  but  of  which  instrument  the  pur- 
chaser was  ignorant  at  the  time  of  purchase,  can  still 
protect  himself  as  a  purchaser  without  notice  (x). 

Where  a  trustee  of  shares  of  a  company  within  the  Shares  in  a 
Companies'  Clauses  Consolidation  Act  transferred  them  company. 
to  a  stranger  ufithout  notice,-  but  who  had  notice  before 
the  transfer  was  registered,  the  purchaser  was  protected; 
for  he  had  no  notice  when  he  paid  his  money,  and  it 
was  like  a  conveyance  where  the  legal  estate  was  to  be- 
come vested  on  the  performance  of  some  condition, 
such  as  making  a  demand  or  the  like,  and  the  registra- 
tion involved  no  breach  of  trust  by  the  trustee  (y).  " 

A  trustee  who  has  the  legal  estate  and  takes  from 
his  cestui  que  trust  an  assignment  of  the  equitable  in- 
terest by  way  of  security  for  money  advanced  to  the 
cestui  que  trust,  can  avail  himself  of  the  legal  estate  as 
a  protection  against  a  prior  incumbrance  of  which  he 
had  no  notice;  Newman  v.  Newman,  28  Ch.  D.  674. 

per  Lord  Henley;  Millard's  case,  2  Freem.  43;  Mansell  v.  Man- 
sell,  2  P.  W.  681,  per  Our.;  Willoughby  r.  Willoughby,  1  T.  K. 
771,  per  Lord  Hardwicke;  Dunbar  v.  Ti-edennick,  2B.  &  B.  318, 
•per  Lord  Manners;  Trevor  v.  Trevor,  1  P.  "W.  633;  Harding  v. 
Hardrett,  Rep.  t.  Finch.  9;  Coleu.  Moore,  Mo.  806,  per  Cur.;  Jones 
V.  Powles,  3  M.  &  K.  581 ;  Payne  v.  Ctompton,  2  Y.  &  C.  457;  Thorn- 
dike  r.  Hunt,  3  De  G.  &  J.  563;  Heath  v.  Crealock,  18  L.E.  Eq. 
215,  10  L.  E.  CIi.  App.  22;  Waldy  v.  Gray,  20  L.  E.  Eq.  238. 

(»)  Bates  V.  Johnson,  Johns.  304;  Baillie  v.  M'Kewan,  35Beav. 
177;  Joyce  v.  Rawlins,  11  L.  E.  Eq.  53;  Mumford  v.  Stohwasser, 
18  L.  E,  Eq.  556. 

(w)  Saunders  v.  Dehew,  2  Vem.  271;  S.  C.  2  Freem.  123;  Lang- 
ton  V.  Astrey,  2  Ch.  Rep.  30;  S.  C.  Nels.  126;  Carter  v.  Carter,  3 
K.  &  J.  617;  Sharpies  «.  Adams,  32  Beav.  213;  Collier  v.  McBean, 
34  Beav.  426;  Justices.  Wynne,  10  Jr.  Ch.  Eep.  489;  12  Ir.  Ch. 
Eep.  289;  Prosser  v.  Rice,  28  Beav.  68;  Heath  v.  Crealock,  10  L. 
E.  Ch.  App.  22. 

[x)  Pilcher  v.  Rawlins,  7  L.  R.  Ch.  App.  259,  oyerruling  Car- 
ter V.  Carter,  3  K.  &  J.  617. 

(y)  Dodds  ».  Hills,  2H.  &  M.  424;  [and  see  France*.  Clark,  22 
Ch.  D.  830;  26  Cb  D.  257.] 
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Purchaser 
without 
notice  from 
purchaser 
with  notice. 


Purchaser 
with  notice 
from  pur- 
chaser with- 
out notice. 


3.  A  purchaser  mthout  notice  from  a  purchaser  with 
notice  is  not  liable,  for  his  owa  l>ona  fides  is  a  good  de- 
fence in  itself,  and  the  mala  fides  of  the  vendor  ought 
not  to  invalidate  it  {z).  But  the  irule  does  not  apply 
to  the  case  of  a  charitable  use^  for  it  has  been  ruled 
that  a  purchaser  without  notice  from  a  purchaser  with 
notice  shall  be  bound  by  the  claim  of  a  charity  (a).  In 
other  respects  the  principles  of  equity  as  to  the, doc- 
trine of  notice  are  applicable  to  charities  in  the  same 
manner  as  between  private  persons  (6), 

4.  A  purchaser  with  notice  from  a  purchaser  without 
notice  is  exempt  from  the  trust,  not  from  the  merits  of 
the  second  purchaser,  but  of  the  first;  for  if  an  inno- 
cent purchaser  were  prevented  from  disposing  of  the 
beneficial  interest,  the  necessary  result  would  be  a  stag- 
nation of  property  (c)*.  But  if  the  trustee  sell  the 
l&nds  to  a  bond  fide  purchaser  without  notice,  and  af- 
[  *  860}  terwards  himself  become  *  the  owner  of  the 
lands,  though  for  a  good  and  valuable  consideration, 
the  trust  as  to  him  revives  again,  and  he  shall  restore 
the  land  to  the  trust  {dy,  and  in  this  respect  equity  fol- 
lows the  law;  for  if  a  trespasser  of  goods  sell  them  in 
the  market  overt,  the  owner's  title  is  barred;  but  if  they 
come  to  the  trespasser  again,  the  owner  may  seize 
them  (e).  ["The  only  exception  to  the  rule  which  pro- 
tects a  purchaser  witii  notice  taking  from  a  purchaser 
without  notice  is  that  which  prevents  a  trustee  buying 
back  trust  property  which  he  has  sold,  or  a  fraudulent 

.  man  who  has  acquired  property  by  fraud  saying  he  sold 

(a)  Mertins  «.  Jolliffe,  Amb.  313,  per  Lord  Hardwicke;  Ferrars 
V.  Cherry,  3  Vern.  384;  see  Pitts  v.  Edelph,  Tothill,  164;  Sals- 
bury  V.  Bagott,  3  S.  "W.  608. 

(rt)  East  Greenstead's  case,  Duke,  65;  Sutton  Colefield  case,  Id. 
68;  and  see  Id'.  94,  173;  see  Commissioners  of  Charitable  Dona- 
tions «.  Wybrants,  2  Jon.  &Lat.  194. 

(6)  See  Sugd.  Vend.  &  Pur.  732,  14th  edit. 

(c)  Harrison  v.  Forth,  Pr.  Ch.  51;  Brad  well  u.  Catchpole,  stated 
"Walker  v.  Symonds,  3  Sw.  78,  note  (a);  Mertins  v.  Jolliffe,  Amb. 
313,  per  Lord  Hardwicke;  Brandlyn  v.  Ord,  1  Atk.  571,  per 
ernidem;  Sweet  «.  Southcote,  2  B.  C.  C.  66;  M'Queen  v.  Parquhar, 
11  Ves.  478,  per  Lord  Eldon;  Lowthert).  Carlton,  3  Atk.  343;  S. 
C.  3  Barn.  358;  S.  C.  For.  187;  Andrew  v.  Wrigley,  4  B.  C.  C. 
136,  per  Oar.;  Salsbury  v.  Bagott,  3  Sw.  608,  ^er  Our.;  {Re  Bar- 

"rOw's  case,  14  Ch.  D.  4'32.] 

(d)  Bovy  V.  Siqith,  3  Ch.  Ca.  124;  S.  C.  1  Vem.  60,  84,  144; 
Kennedy  v.  Daly.  1  Sch.  &  Lef.  379,  per  Lord  Bedesdale. 

(e)  See  Bovy  v.  Smith,  3  Ch.  Ca.  136. 

'  Bumpus  V.  Platner,  1  Johns.  Ch.  313,  by  Chancellor  Kent; 
Fletcher  i'.  Peck,  6  Cranch.  133;  Bbynton  v.  Eees,  8  Pick.  329. 

''  Church  I).  Reland,  14  P.  F.  Sm.  444;  Ashton's  App.  23Id. 
153;  Troy  City  Bank  n.  Wilcox,  24  Wis.  671. 
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it  to  a  bona  fide  pnrchaser  without  notice,  and  has  got 
it  back  again"  (/)] 

5.  Upon  the  question,  how  far  a  purchaser  will  be  How  far 
bound  by  notice  of  a  doubtful  equity,  Lord  Northing-  purchaser 
ton  said,  in  Cordwell  v.  Mackrill  (g),  "A  man  must  take  ^o^J^^  by 
notice  of  a  deed  on  which  an  equity,  supported  by  pre-  doubtful* 
cedents  the  justice  of  ivhich  every  one  acknowledges,  equity. 
arises,  but  not  the  mere  construction  of  words,  which  are 
uncertain  in  themselves,  and  the  meaning  of  which  often 
depends  on  their  locality."    And  Sir  W.  Grant  observed, 

"  There  may  be  such  a  doubtful  equity  that  a  purchaser 
is  not  to  be  taken  to  know  what  will  be  the  decision,  and 
that  ia  all  Lord  Gapden  {h)  means;  but  in  this  case  the 
equity  is  cZeor  "  (i).    ' 

6.  "The  rule,  that  "  heirs  of  the  body  "  in  articles  shall  Notice  of 
be  construed  "first  and  other  sons,"  does  not  appear  to   'heirs  of  the 
have  been  fully  established  till  about  the  year  1720  (k):  ^°^y-" 
Lord  Hardwicke  therefore  said,  that  notice  of  ancient 
articles,  that  is,  of  articles  before  the  doctrine  was  well 

settled,  should  not  bind  a  bond  fide  purchaser  (I).  And 
afterwards,  in  a  case  of  both  articles  and  settlement  be- 
fore marriage,  the  settlement  reciting  the  articles,  Lord 
Hardwicke  thought  that,  as  the  equity  in  this  instance 
rested  upon  a  single  authority  (m),  and  that  one  in 
which  the  q  uestion  arose  between  the  parties  and  their 
representatives  and  mere  volunteers,  the,  *  pur-  [  *861] 
chaser  ought  not  to  be  bound  by  the  claim  of  the  is- 
sue (n).  But  notice  of  mxidem  articles,  that  is,  of  ar- 
ticles entered  into  since  the  clear  establishment  of  thB 
rule,  will  affect  a  purchaser  (o);  but,  even  then,  the  ar» 
tides  themselves  must  be  produced,  that  the  Court  may 
judge  from  the  whole  instrument;  for  the  true  construc- 
tion depends  upon  the  words,  and  other  parts  of  the 
deed  may  be  material  to  find  out  their  meaning  (p). 

Lord  St.  Leonards  obseryed,  that  Cordwell  v.  Mackrill  Lord  St.  Leo- 
was  of  no  great  authority,  though  decided  by  a  great  nard's  obser- 
Judge;  and  conceived  the  true  rule  to  be  that,  where  upon  cordwell'ti 

[(/)  Per  Jessel,  M.  R.  Be  Barrow's  case,  14  Ch.  D.  445.]  Mackrill. 

\g)  2  Eden,  347;  S.  C.  Amb.  516. 

(A)  Sir  W.  Grant  appears  to  have  supposed  that  the  decision 
was  by  Lord  Camden. 

(i)  Parker  v.  Brooke,  9  Ves.  588. 

(k)  By  Trevor  v.  Trevor,  1  P.  W.  622. 

(l)  Senhouse  v.  Earle,  Amb.  288;  and  accordingly  relief  not 
asked  against  purchasers  in  West  v.  Errissey,  2  P:  w.  349. 

(m)  "West  V.  Errissey.  2  P.  "W.  349. 

(ji)  Warrick  v.  Warrick,  3  Atk.  291. 

(o)  Senhouse  v.  Earle,  Amb.  288,  per  Lord  Hardwicke;  Davies 
o.  Davies,  4  Beav.  54;  and  see  Parker  v.  Brooke.  9  Ves.  587. 

(p)  Cordwell  v.  Mackrill,  Amb.  515;  S.  C.  2  Eden,  344. 
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the  whole  articles  it  is  plain  what  coastruction  the  Court 
would  have  put  upoa  thein,had  it  been  called  upon  to  exe- 
cute them  at  the  time  they  were  made,  they  should  be  en- 
forced however  difficult  the  construction  might  be,  even 
as  against  a  purchaser  with  notice,  but  not  after  a  lapse 
of  time  where  there  was  anything  so  equivocal  or  am- 
biguous in  them  as  to  render  it  doubtful  how  they  ought 
to  be  effectuated  (q). 
Title  long  '^-  Ii  ^  case  where  a  residuary  legatee  had  eiijoyed 

neglected.  •  for  nineteen  years  a  copyhold  estate,  which  had  been 
mortgaged  to  the  ,testator  in  fee,  and  then  the  heir  of 
the  testator  recovered  the  land  by  ejectment  and  mort- 
ga,ged  it,  and  the  residuary  legatee,  having  neglected  to 
assert  his  title  to  the  possession  for  nine  years,  at  the 
end  of  that  period  filed  a  bill  in  Chancery,  and  estab- 
lished his  claim,  it  was  determined  that  the  mortgagee 
of  the  heir  after  the  ejectment  was  not  called  upon  to  no- 
tice the  right  of  the  residuary  legatee ;  for  it  was  not  that 
"clear,  broad,  pjain  equity"  which  should  afPect  a  pur- 
chaser (r). 
Separate  use.  8.  A  testator  had  given  a  leasehold  estate  to  his 
daughter  to  her  sole  and  separate  use,  but  without  the 
interposition  of  a  trustee  (s),  and  the  husband,  suppos- 
ing himself  absolutely  entitled,  entered  into  possession, 
.  and  aftewards  mortgaged  the  premises;  and  it  was  held 
that  the  mortgagee  was  bound  to  notice  the  equitable 
construction  of  the  will,  as  a  doctrine  well  under- 
stood (f) ;  and,  the  husband  having  obtaiined  a  reversion- 
ary lease  and  mortgaged  it,  the  mortgagee  was  of  course 
held  cognisant  of  the  rule,  that  leases  obtained  under 
cover  of  the  tenant  right  would  be,  subject  to  the  equity 
of  the  original  term  (m).  '    , 

Chases  en        [  *  862  ]     *9.  As  fegards  choses  en  action,  and  other 
action.  personal  estate  not  transferable  at  law,  which  may  have 

been  purchased  from  a  trustee,  the  purchaser,  whatever 
amount  may  have  been  paid*  by  him,  cannot  stand  on  a 
better  footing  than  the  person  of  whom  he  purchases, 
but  must  (in  conformity  with  the  established  rule  gov- 
erning assignments  of  'choses  en  action)  hold  them  sub-  ' 
ject  to  the  same  equities  to  which  the  trustee  held 
them  (w)'' 


(g)  Thompson  v.  Simpson,  1  Dru.  &  War.  491. 

M  Hardy  v.  Eeeves,  4  Yes.  466;  S.  C.  5  Ves.  426. 

(s)  See  supra,  p.  754. 

U)  Parker '■!).  Brooke,  9  Ves.  583. 

(»)  And  see  Coppin  v.  Fernyhongh,  2  B.  C.  C  291 

(v)  Ord  V.  White,  3  Beav.  357;  Cockellu  Taylor,  15  Beav.  103; 

'  Cook  "■  Tullis,  18  Wall.  332;  Gray  v.  Ulrich,  8  Kans.  112. 
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10.  So  a  trustee  who  has  the  legal  estate  cannot  with-  Equitable 
out  a  transfer  of  the  legal  estate  create ,  an  equity,  in  mortgage  by 
breach  of  his  duty;  as  if  a  trustee  holding  a  mortgage  trustee., 
were  wrongfully  to  deposit  the  deeds  by  way  of  secur- 
ity, the  depositee  could  not  hold  the  deeds  as  against 
the  cestuis  que  trust,  for  the  transaction  being  inequit- 
able in  itself  could  not  give  birth  to  an  equity  (w). 

[11.  So,  where  trust  money  was  improperly  laid  out 
in  the  purchase  of  an  estate,  which  was  conveyed  to 
A.  and  mortgaged  by  him, to  several  persons  in  succes- 
sion without  notice  of  the  breach  of  trust,  of  whom 
the  first  only  had  the  legal  estate,' it  was  held  that  the 
claim  of  the  cestuis  que  trust  against  the  property  was 
an  equitable  estate  of  the  same  quality  as  the  estates  of 
the'  equitable  mortgagees,  and  had  priority  over  them 
as  being  prior  in  time  (as).  So,  where  a  lease  was  sur- 
rendered by  an  executor,  and  a  new  lease  including  ad- 
ditional property  was  taken  by  him  in  his  own  name 
and  at  an  increased  rent,  and  was  deposited  by  him  as 
a  security  for  an  advance  made  to  him,  it  was  held  that 
the  cestuis  que  trust  had  priority  over  the  equitable 
mortgagee  (y).'] 

12.  And  if  a  trustee  in  breach  of  his  duty  lend  trust  Improper 
money,  and  the  borrower,  with  notice  of  the  trust,  ap-  loans  of  trust 
plies  it  to  his  own  use,  the  conscience  of  the  latter  is  """"^y- 
affected,   and' he  cannot  separate  the  loan  from  the 

trust,  and  insist  that,  when  the  loan  would  as  a  loan 
have  been  barred,  the  trust  is  barred  (z)  '. 

13.  And  it  may  be  laid  down  generally  that  the  rules  General  rule, 
of  the  Court  are  the  rules  of  honesty  and  fair  dealing, 

and  that  no  party  to  an  illegal  or  fraudulent  contract 
can  derive  any  benefit  from  it,  and  that  all  persons  who 
obtain  possession  of  trust  funds  with  a  knowledge  that 
their  title  is  derived  from  a  breach  of  trust,  will  be 
compelled  to  restore  such  trust  funds  (a)  ". 

*  14  By  37  &  38  Vict.  c.  78,  s.  7,  no  priority  [  *  863] 
or  protection  by  reason  of  the  legal  estate  was  allowed 

Clack  V.  Holland,  19  Beav.  262; '  Barnard  v.  Hunter,  2  Jur.  N.  S. 
1213;  Mangles  v.  Dixon,  1  Mac.  &  G.  437,  3  H.  L.  Ca.  702;  Athe- 
naeum, &c.  Society  v.  Pooley,  3  De  G.  &  J.  294. 

(w)  Ne-wton  v.  Newton,  6  L.  E.  Eq.  135,  4  L.  E.  Ch.  App.  143; 
see  Joyce  v.  De  Moleyns,  2  Jon.  &  Lat.  374. 

[{ic)  Cavev.  Cave,  15  Ch.  D.  639;  and  see  Eice  v.  Eice,  2  Drew. 
73.] 

Uy)  Be  Morgan,  18  Ch.  D.  93.] 

(z)  Ernest  v.-  Croysdill,  2  De  G.  F.  &  J.  198,  per  L.  J.  Turner. 

(a)  Gray  v.  Lewis,  8L.  E.  Eq.  526;  see  p.  543. 

'  Abbott  V.  Eeeves,  49  PS,.  St.  494. 
'  Lathrop  v.  Brampton,  31  Cal.  17. 
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constmctive 
trust. 


even  to  a  purchaser  for  value  without  notice;  but  any 
priority  or  protection  so  acquired  before  the  commence- 
ment of  the  Act  was  not  to'~  be  taken  away  ;  and  the 
Act  was  not  to  apply  to  Scotland.  But  the  7th  section 
of  the  Act  has  since  been  repealed  by  38  &  39  Vict  a 
87,  s.  129. 

Secondly.   Within  what  limits  of  time  tlpe  suit  mvM  be 
instituted. 
Time  no  bar       1-  K  is  a  well-known  rule,  that,  as.  between  c^tuis 
in  a  direct-      que  trust  and  trustee  in  the  case  of  a  direct  trust,  no 
trust,  other-   length  of  time  is  a  bar;  for,  from  the  privity  existing 
^"^ '°  ^        between  them,  the  possession  of  the  one  is  the  posses- 
sion of  the  other,  and  there  is  no  adverse  title  (6)  '.    It 
has  hence  been  argued,  that  as  the  person  into  whose 
hands  the  estate  is  followed  is'  also  by  the  construction 
of  law  a  trustee,  the  cestui  que  trust  is  entitled  to  the 
benefit  of  the  rule,  and  is  not  precluded  by  mere  lapse 
of  time  from  establishing  his  claim.    But  the  authorities 
show  that  this  doctrine  cannot  be  maintained  (c)^ 

"  It  is  certainly  true,"  said  Sir  W.  Grant,  "  that  no 
time  bars  a  direct  trust;  but  if  it  is  meant  to  be  as- 
serted that  a  Court,  of  equity  alloyrs  a  man  to  make 

(6)  See  Chalmeru.  Bradley,  1  J.  &W.  67;  Sennett  v.  CoUey,  2 
M.,  &  K.  232  ;  Llevellyn  v.  Mackwoi-th,  Barn;  449  ;  Wilson  v. 
Moore,  1  M.  &  K.  146;  Townshend  v.  Townshend,  1  B.  C.  C.  554; 
Hamond  v.  Hicks,  1  Vern.  432 ;  Norton  v.  Turvill,  2  P.  W.  144  ; 
Bell  V.  Bell,  LI.  &  G.  t.  Plunket,.66;  Attorney-General  v.  Mayor 
of  Exeter,  Jac.  448;  Heath  li.  Henly,  1  Ch.  Ca.  ^;  Wedderbnrn 
V.  Wedderbnrn,  2  Keen,  749;  2  M.  &  Cr.  41;  22  Beav.  84;  Smith 
V.  Acton,  26  Beav.  210;  Lord  HoUis's  case,  2  Vent.  345  ;  Earl  of 
Pomfret  v.  Windsor,  2  Ves.  484  ;  Hargreaves  v.  Michell,  6  Mad. 
326  ;  Nevarre  v.  Eutton,  1  Vin.  Ab.  185  :  Shields. «.  Atkins,  3 
Atk.  563;  PhlUipo  v.  Munnings,  2  M.  &  Cr.  309  ;  Ward  v.  Arch, 
12  Sim.  472  ;  Young  v.  Waterpark,  13  Sim.  204  ;  Gongh  v..  Bult, 
16  Sim.  323  ;  Massy  v.  O'Dell,  10  Ir.  Ch.  Rep.  22  ;  Crawford  v. 
Crawford,  1  Ir.  Eep.  Eq.  436;  [Foxton  v.  Manchester,  &c.  Bank- 
•  ing  Company,  44  L.  T.  N.  S.  406.]     Seeposi,  p.  881. 

(e)  Townshend  v.  Townshend,  IB.  C.  C.  550,  see  554;  Bonney 
V.  Ridgard,  1  Cox,  145  ;  Andrew  ii.  Wrigley,  4  B.  C.  C.  125  ;  Col- 
lard  V.  Hare,  2  R.  &  M.  675;  and  see  Cholmondeley  v.  Clinton,  2 
J.  &  W.  190 ;  S.  C.  affirmed,  4  Bligh,  4  ;  Bell  v.  Bell,  Rep.  t. 
Plunket,  66;  Portlock  v.  Gardner,  1  Hare,  594  ;  Ex  parte  Hasell, 
3  Y.  &  C.  622  ;  Wedderbnrn  d.  Wedderbnrn,  4  M.  &  Cr.  53  ;  but 
see  Attorney-General  v.  Christ's  Hospital,  3  M.  &  K.  344  (the 
case  of  a  charity);  Rolfe  v.  Gregory,  ll'Jur.  N.  S.  98;  4  De  G.  J. 
&  S.  576;  Sturgis  v.  Morse,  3  De  G.  &  J.  1. 


'  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  McCandless's  Estate,  61 
Pa.  St.  9  ;  Overstreet  v.  Bates,  1  J.  J.  Marsh,  s370 ;  Weaver  v. 
Leiman,  52  Md.  710  ;  Buckner  «.  Calcott,  28  Miss.  575  ;  Mather 
v.  Bennett,  21  N.  H.  204;  Creigh  v.  Henson,  10  Gratt.  231;  Nor- 
ton r.  Ladd,  22  Conn.  203. 

2  Williams  v.  First  Presby.  Society,  &c.,  1  Ohio  St.  478  ;  At- 
torney-General V.  Federal  St.  Meeting  House,  3  Gray,  1. 
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out  a  case  of  constructive  trust  at  any  distance  of  time 
after  the  facts  and  circamstances  happened  out  of  which 
it  arises,  I  am  not  aware  that  there  is  any  ground  for  a 
doctrine  so  fatal  to  the  security  of  property  as  that 
would  be  I  so  far  from  it,  that  not  only  in  circumstances 
where  the  length  of  time  would  render  it  extremely 
difficult  to  ascertain  the  true  state  of  the  fact,  but, 
where  the  true  state  of  the'  fact  is  easily  ascertained,  and 
where  *  it  is  perfectly  clear  that  relief  would  [  *864:  ] 
originally  have  been  given  upon  the  ground  of  construc- 
tive trust,  it  is  refused  to  the  party  who,  after  long  ac- 
quiescence, comes  into  a  Court  of  equity  to  seek  that  re- 
lief" (d).  And  Lord  Eedesdale  observed,  "The 
position  that  trust  and  fraud  are  not  within  the  statute 
must  be  thus  qualified:  that  if  a  trustee  is  in  posses- 
sion, and  does  not  execute  his  trust,  the  possession  of 
the  trustee  is  the  possession  of  the  cestui  que  trust; 
and  "if  the  only  circumstance  is,  that  he  does  not  per- 
form his  trust,  his  possession  operates  nothing  as  a  bar, 
because  his  possession  is  according  to  his  title.  But  the 
question  of  fraud  is  of  a  very  different  description; 
that  is  a  case  where  a  person  who  is  in  possession  by 
virtue  of  the  fraud  is  not,  in  the  ordinary  sense  of  the 
word,  a  trustee,  but  is  to  be  constituted  a  trustee  by  a 
decree  of  a  Court  of  equity,  founded  on  the  fraud ;  and 
his  possession  in  the  meantime  is  adverse  to  the  title  of 
the  person  u'ho  impeaches  a  transaction  on  the  ground 
of  fraud  "  (e). 

2.  For  more  clearly  understanding  how  lapse  of  time  Greneial 
operates  in  reference  to  the  remedy  of  the  cestui  que  operation  of 
trust  in  the  event  of  a  wrongful  alienation  of  the  trust  lapse  of 
estate  by  the    trustee,   it  may  be   useful  to  consider  '"'^" 
the  effect  of  lapse  of  time  upon  suits  for  equitable  relief 
generally. 

To  claims  in   equity  there  appear  to  be  three  bars  Three  bars 
arising  from  lapse  of  time: — I.  A  statute  of  limitation;  to  equitable 
II.    The   presumption    of    something    done    which,  if  reliet. 
done,  is  subversive  of  the  plaintiff's  rights;  IH.  The 
ground  of  public  policy  or  inconvenience  of  the  relief. 

I.  Where  there  is  a  statutable  bar  at  law,  the  same  ggj.  i,y 
period  was  always  either  by  analogy,  or  in  obedience  to  analogy  to  a 
the  statute,  adopted  as  a  bar  in  equity  in  reference  to  statute, 
equitable  claims  (/). 

(d)  Beckford  v.  Wade,  17  Ves.  97.  ~ 

(e)  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  633. 

(/)  See  Ex  parte  Dewdney,  15  Ves.  496;  Bonney  v.  Ridgard,  1 
Cox,  149;  Beckford  v.  Wade,  17  Ves.  97  ;  Townshend  v.  Town- 
shend,  1  B.  C.  C.  554 ;  Aggas  v.  Pickerell,  3  Atk.  225  ;  Belch  v. 
Harvey,  Appendix  to  Sugd.  Vend,  and  Purch.  No.  xiv.  13th  edit. ; 
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Lord 

Camden's 

views. 


Lord 

Redesdale's 
views. 


(1).  The  language  of  Lord  Camden  upon  this  sub- 
ject has  been  admired  as  peculiarly  energetic.  "  As  a 
Court  of  equity,"  he  said,  "  has  no  legislative  authority, 
it  cannot  properly  define  the  time  of  bar  by  a  positive 
rule  to  an  hour,  a  minute,  or  a  year;  it  is  goyernied  by 
circumstances.  But  as  often  as  Parliament  has  limited 
[  *  865]  the  time  *  of  actions  and  remedies  to  a  certain 
period  in  legal  proceedings,  the  Court  of  Chancery  has 
adopted  that  rule,  and  applied  it  to  similar  cases  in 
equity;  for  when  the  legislature  has  fixed  a  time  at 
law,  it  would  be  preposterous  for  equity,  which  by  its 
own  proper  authority  always  maintained  a  limitation, 
to  countenance,  laches  beyond  the  period  that  law  is 
confined  to  by  Parliament;  and  therefore  in  all  cases, 
where  the  legal  right  has  been  barred  by  Parliament, 
the  equitable  right  to  the  same  thing  has  been  concluded 
by  the  sam^  bar  "  (g). 

Lord  Redesdale,  in  a  case  before  him,  observed,  "  It 
is  said  that  Courts  of  equity  are  not  within  the  statutes 
of  limitations.  This  is  true  in  one  respect ;  ttey  are 
not  Vithin  the  words  of  ihe  statutes,  because  the  words 
apply  to  particular  legal  remedies  ;  but  they  are  within 
the  spirit  and  meaning  of  the  statutes,  and  have  been 
always  so  considered.  I  think  it  is  a  mistake  in  point 
of  language  to  say  that  Courts  of  equity  act  merely  by 
analogy  to  the  statutes ;  they  act  in  obedience  to 
them"  (hy.  And  again,  "I  think  the  statute  must  be 
taken  virtually  to  include  Courts  of  equity  ;  for  when 
the  legislature  has  by  statute  limited  the  proceedings 
at  law  in  certain  cases,  and  provided  no  express  limita- 
tion for  proceedings  in  equity,  it  must  be  taken  to  have 
contemplated  that  equity  followed  law  ;  and  therefore 
it  must  be  taken  to  have  virtually  enacted  in  the  same 
cases  a  limitation  for  Courts  of  equity  also  "  (i).    And 

"White  V.  Ewer,  2.  Vent.  340 ;  Knowles  v.  Spence,  1  Eq.  Ca.  Ab. 
315;  Pearson  v.  PuUey,  1  Ch.  Ca.  162;  Johnson  v.  Smith,  2Bnrr. 
961  ;  Attorney-General  v.  Mayor  of  Exeter,  Jac.  448  ;  Salter  v. 
Cavaiagh,  1  Dru.  &  Walsh,  668;  Kingston  v.  Lorton,  2  Hog:  166; 
Foley  V.  Hill,  1  Ph.  399;  Hamilton u  Grant.  3  Dow,  44;  Marquis 
,  of  Clauricarde  v.  Henning,  30  Beav.  175. 

(g)  Smith  v.  Clay,  cited  in  note  to  Deloraine  v.  Browne,  3  B. 
C.  C.  639. 

(7t)  Hovehden  v.  Lord  Annesley,  2  Sch.  &  Lef  630. 

(i)  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  631;  and  see 
Marquis  of  Cholmondeley  i).  Lord  Clinton,  2  J.  &  W.  192;  Bond 

'  Perkins  v.  Cartwell,  4  Har.  (Del.)  270;  Manchester^.  Mathew- 
son,  3  E.  I.  237;  The  Bank  t).  Daniel,  12  Pet.  56;  Elsnendorf  «. 
Taylor,  10  Wheat.  152,  Barnes*.  Taylor,  N.  J.  Eq.  265;  Demarest 
V.  Wytikoop,  3  Johns.  Ch.  189. 
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the  same  doctrines  have  been  repeatedly  recognized  by 
the  highest  authorities,  amongst  whom  may  be  men- 
tioned Lord  Manners  (fc),  Sir  T.  Plumer  (I),  Lord  Lynd- 
hurst  (wb),  and  Lord  Westbury  (n). 

(2)^  Upon  these  principles,  then,  an  equitable  claim  Limitation 
to  lands  could  never  have  been  enforced  after  a  lapse  of  twenty 
of  twenty  years  ;  for  though  to  writs  of  right  and  to  y^^^s- 
formendons  much  longer  periods  were  allowed  at  law, 
j'et  equity  always  looked  upon  these  as  peculiar  and  ex- 
cepted cases,  an^  guided  itself  rather  by  analogy  to  the 
statute  of  James,  which  fixed  the  limitation  to  the  pros- 
ecution of  rights  of  entry  (o). 

(3).  At  law  the  remainderman's  right  always  ran  only  Bills  to 
from  the  *  determination  of  .the  particular  es-  [  *  866]  redeem, 
tate;  but  in  the  case  of  a  bill  to  redeem  filed  by  the  per- 
son entitled  in  remainder  to  the  equity  of  redemption, 
twenty  years'  possession  by  the  moi-tgagee  without  ac- 
count or  admission  of  title,  though  partly  or  wholly 
during  the  lifetime  of  the  tenant  for  life,  barred  the  re- 
mainderman ;  the  ground  for  the  distinction  apparently 
being,  that  the  remainderman  might  have  filed  a  bill  to 
redeem  during  a  continuance  of  the  life  pstate  (p).  But 
where  the  mortgagee  is  also  tenant  for  life  of  the 
equity  of  redemption,  the  time  does  not  run  against  the 
remainderman  until  the  death  of  the  tenant  for  life  (g) ; 
and  the  same  rule  applies  where  the  mortgagee  is  ten- 
ant in  common  with  others  of  the  equity  of  redemp- 
tion (r). 

(4).  Where  a  fine,  with  proclamations,  was  levied  by  Fine, 
a  person  (claiming  adversely,  though  a  volunteer,  with- 
out actual  notice  or  other  imputation  •  of  fraud,  a  con- 
structive trust  was  held  to  be  barred  after  a  lapse  of 
five  years  (s). 

(5).  In  the  case  of  a  statutory  fear  the  limited  period  Statutory  bar 
affords  a  substantial  insuperable  obstacle  to  the  plain-  f°^^Z^^^ 

'■  IgnOro'IlljCf 

'  poverty,  &c. 

V.  Hopkins,  1  Sch.  &  Lef.  429;  -[JJe  Baker,  20  Ch.  D.  230;  Gibbs 
V.  Guild,  8  Q.  B.  D.  296;  9  Q.  B.  D.  59.] 

(k)  Medlicott  v.  O'Donel,  1  B.  &  B.  166. 

(l)  Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  J.  &.  W.  151. 

(ni)  Foley  B.Hill,  1  Ph.  405. 

(n)  See  Knox  v.  Gye,  5  L.  R.  H.  L.  674. 

Co)  Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  J.  &  W.   192. 

(p)  See  Giflfard  v.  Hort,  1  Sch.  &  Lef.  407  note;  Blake  v.  Fos- 
ter, 4  Bligh,  N.  S.  140;  Corbett  r.  Barker,  1  Anstr.  138,  3  Anstr. 
755;  Harrison  v.  HoUins,  1  S.  &S.  471;  but  see  2  Ph.  121. 

(4)  Rafferty  v.  King,  1  Keen,  601,  and  cases  there  cited;  Bur- 
rell  V.  Lord  Egremont,  7  Beav.  205. 

(r)  "Wynne  i'.  Styan,  2  Ph.  303. 

(s)  Bell  V.  Bell,  LI.  &  G.  t.  Plunket,  44;  and  see  3  P.  W.  310, 
note  (G.) 


\ 
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tiff's  claim,  and  no  plea  of  poverty,  ignorance  or  mis- 
take, can  be  of  any  avail.  Hov^ever  clear  and  indis- 
putable the  title,  could  the  merits  be  enquired  into,  the 
limited  time  has  elapsed,  and  the  door  of  justice  is 
closed  (t).  If  the  Court  could  relieve  after  twentyyears 
on  the  ground  of  distress,  or  iinj  similar  plea,  so  might  it 
after  thirty,  forty,  or  fifty,  there  would  be  no  limitation, 
and  property  vrould  be  thrown  into  confusion  (u). 
Effect  of  for-  (6)-  Sir  Joseph  Jekyll  is, reported  on  one  occasion  to 
bearance  of  have  laid  down  the  rule  that,,  "  the  forbearance  of  the 
the  trustee  trustees  in  not  doing  what  it  was  their  office  to  have 
done  should  in  no  sort  prejudice  the  cestui  que  trust  (v) ; 
and  hence  it  has  been  inferred  that  a  right  gained  by  a 
stranger  through  *the  neglect  of  the  trustee  shall  be  no 
bar  in  equity  to  the  claim  of  the  cestui  que  trust;  but , 
this  is  not  the  case  generally  as  regards  the  operation 
of  the  Statutes  of  Limitations.  "  The  rule,  that  the 
Statute  of  Limitations  does  not  bar  a  trust  estate,"  said 
[  *  867]  Lord  Hardwicke,  "holds  only  as  between  *  cestui 
que  trust  and  trustee,  not  as  between  cestui  que  trust 
and  trustee  on  the  one  side,  and  strangers  on  the  other, 
for  that  would  make  the  statute  of  no  force  at  all,  be- 
cause there  is  hardly  any'  estate  of  consequence  with- 
out such  trust,  and  so  the  act  would  never  take  place. 
Therefore,  where  a  cestui  que  trust  and  his  trustee  are 
both  out  of  possession  for  the  time  limited,  the  party  in 
possession  has  a  good  bar  against  them  both  "  (w)'.  "  A 
cestui  que  trust,"  said  Lord  Bedesdale,  "is  always 
barred  by  length  of  time  operating  against  the  trustee. 
If  the  trustee  does  not  enter,  and  the  cestui  que  trust 
does  not  compel  him  to  enter,  as  to  the  person  claim-' 
ing  paramount  the  cestui  que  trust  is  barred"  (x).  And 
Lord  Manners  observed,  "  The  opinion  of  Sir  J.  Jekyll, 
if  intended,  to  -apply  to  thvrd  persons,  which  I  do  not 
donceive  it  was,  has  often  been  denied,  and  is  contrary 
to  many  decisions.  If  trustees  neglect  their  duty,  and 
sufPer  an  adverse  possession  of  twenty  }  ears  to  be  held, 
I  apprehend  the  Statute  of  Limitations  is  a  bar  to  the 
cestui  que  trust  (y). 

(i)  Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  J.  &  W.  139, 
per  Sir  T.  Plumer;  Byrne  v.  Ferre,  2  Moll.  171,  178,  per  Sir  A. 
Hart;  A6tley  v.  Earl  of  Essex,  18  L.  R.  Eq.  290.  But  as  to  mis- 
take, see  Brooksbank  v.  Smith,  2  Y.  &  C.  58. 

(u)  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  640. 

iv)  Lechmere  v.  Earl  of  Carlisle,  3  P.  W.  2i5. 

(w)  Lewellin  v.  Mackworth,  2  Eq.  Ca.  Ab.  579;  S.  C.  Barn.  445. 

(x)  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef,  629. 

(y)  Pentland  v.  Stokes,  2  B.  &  B.  75. 

'Crook  ».- Glenn,  30  Md.  55;  Maddox  v.  Allen,  1  Met.  Ky.  1495. 
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(7).   It  results  from  th^  foregoing  statements  of  the  qaae  where 
doctrine  of  the  Court,  that,  as  a  general  rule,  where  cestui  que 
both  cestui  que  trust  and  trustee  are  out  of  possession •**?*' ^."'i'^'''" 
for  the  time  prescribed  by  the  Statutes  of  Limitations,  fg'^entitled  S 
the  former  suffers  for  the  neglect  of  the  latter  and  is  remainder. 
barred.     But  the  question  still  remains,   whether  in 
cases  where  the  cestui  que  trust  would,  if  his  title  were 
legal,  have  more  than  the  ordinary  time  to  sue  (as 
where  he  is  under  disability  or  entitled  in  remainder 
only),  he  will  be  allowed  the  same  extended  period  for 
suing  in  equity,  notwithstanding  that  the  trustee  may 
be  barred. 

(8).  Where  the  subject  matter  of  the  trust  is  a  debt,  where  sub- 
arising  under  a  covenant  or  contract,  it  seems  difficult  ject  matter 
to  avoid  the  conclusion,  that  when  the  trustee  is  bar-  of  trust  is  a 
red,  the  cestui  que  trjist  is  barred  also  (z).     But  if  the  •^^"*- 
debtor  borrowed  the  money  as  trust  money,  or  knowing 
it  to  be  such,  he  cannot  set  up  the  statute  (a)'. 

(9).  The  same  result  would  seem  to  follow  where  the  wiiere  sub- 
subject  matter  of  the  trust  is  land,  and  the  possession  ject  matter  is 
has  been  held  adversely  to  both  trustee  and  cestui  que  land  and 
trust,  withouij  any  species  of  privity,  as  when  the  trustee"  ^^^^^^°°  "^ 
is  disseised.     Here  there  is  generally  no  remedy  in 
equity.     The  proper  course  for  the  cestui   que  trust 
*  is  to  bring  ejectment  in  the  name  of  the  trus-  [  *  868] 
tee.     The  rare  instance  of  a  person  entering  without 
privity  or  authority  upon  lands  belonging  in  equity  to 
an  infant  may  perhaps  constitute  an  exception,  the  rule 
being  that  he  who  so  enters  must,  whether  the  infant 
is  legally  or  equitably  entitled,  be  regarded  as  a  bailiff 
or  receiver  for  the  infant  (6).     But  no  such  exception 
can  be  maintained  where  the  infant  has  never  been  in 
possession  by  himself,  his  guardian,  or  agent,  but  the 
title  was  adverse  to  those  through  whom  he  claims  (c). 
And  even  the  existence  of  the  exception  itself  cannot 
be  viewed  as  free  from  doubt  (d). 

{z)  See  Wych  v.  East  India  Company,  3  P.  W.  309  ;  Stone  v.. 
Stone;- 3  L.  E.  Ch.  App.  74;  Hammond  v.  Messenger,  9  Sim. 
327  ;  Bolton  v.  Powell,  14  Beav.  275. 

(a)  Spickernell  v.  Hotham,  Kay,  669;  Bridgman  v.  Gill,  24 
Beav.  302  ;  Ernest  v.  Croysdill,  2  De  G.  F.  &  J.  175  ;  6  Jur.  N. 
S.  740 ;  and  see  Stone  v.  Stone,  5  L.  R.  Ch.  App.  74. 

(J)  See  cases  cited  p.  886,  infra,  note  (e). 

(c)  Crowther  v.  Crowther,  23  Beav.  305.  But  see  Quinton  v. 
Firth,  2  I.  R.  Eq.  414. 

{d)  See  Allen  v.  Sayer,  2  Vern.  368,  corrected  from  R.  L.  Treat, 
on  Trusts,  3rd  edit.  App.  X.,  and  the  author's  remarks  at  p. 
720  of  the  same  edition ;  Wych  v.  East  India  Company,  3  P.  W. 

'  TJpham  v.  Wyman,  7  Allen,  499. 
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Fraud. 


Where  trust        (10)-»  Where  the  subject  matter  of  the  trust  is  land^ 
is  of  land  and  and  the  person  in  possession  claims  by  conveyance  from 
'  the  trustee,  here,  unless  the  facts  warrant  the  defence 

ot  purchase  for  value  without  notice,  Qie  right  of  the 
cestui  que  trust  to  fix  the  person  in  possession  with  the 
liability  to  perform  the  trust  falls  under  an  ordinary 
head  of  equitable  jurisdiction.  The  cestui  que  trust  is 
clearly  entitled  to  proceed  in  equity  against  the  legal 
owner,  and  the  only  question  is  within  what  time  he 
must  do  so.  In  these  cases,  it  is  conceived,  the  cestui 
que  trust  (although  the  trustee  may  be  barred  from  his 
action  of  ejectment)  must,  in  the  absence  of  any  ex- 
press statutory  enactment  applicable  to  the  case  (e),  be 
entitled  to  sue  in  equity  within  the  same  extended  pe  - 
riod  in  reference  to  disability  and  accruer  of  right,  as 
if  his  title  were  legal  (/).' 

(11)..  No  time  will  cover  a  fraud  so  long  as  it  re- 
mains concealed;  for,  until  discovery  (or  at  all  events 
until  the  fraud  might  with  reasonable  diligence  have' 
been  discovered),  the  title  to  avoid  the  transaction  does 
not  properly  arise  (g).'  But,  after  discovery,  the  ' 
[  *  869]  *  defendant  may  avail  himself  of  the  statute, 
for  he  has  a  right  to  say,  "You  shall  not  bring  this- 
matter  under  discussion  at  this  distance  of  time;  it  is. 

309  ;  The  Earl  v.  Countess  of  Huntingdon,  cited  lb.  310,  note 
(G.) ;  Thomas  v.  Thomas,  2  K.  &  J.  79. 

(e)  See  p.  876,  infra. 

if)  See  Scott  v.  Scott;  18  Jur.'755  ;  4  H.  L.  Cas.  1065. 

(g)  Blair  v.  Bromley,  2  Ph.  354  ;  Eolfe  v.  Gregory,  11  Jur.  N. 
S.  97;  S.  C.  4  De  G.  J.  &  S.  576 ;  Cotterall  v.  Purchase, , Cas.  t. 
Talbot,  63,  per  Lord  Talbot ;  Medlidott  v.  O'Donel,  1  B.  &  B. 
166,  per  Lord  Manners  ;  Arran  d.  Tyrawly,  cited  lb.  170  ;  Alden 
V.  Gregory,  2  Eden,  280  ;  Morse  v.  Royal,  12  Ves.  374,  ^er'Lord 
Erskine  ;  Bicknell  v.  Gough,  3  Atk.  558  ;  South  Sea  Company  v. 
"Wymofldsell,  3  P.  W.  143;  Booth  v.  Warrington,  4  B.  P.  C.  163; 
Pickering  v.  Lord  Stamford,  2  Ves.  jun.  280,  per  Lord  Alvauley; 
Hovenden  v.  Lord  Annesley,  2  Sch.&Lef.  634  ;  Roche  «.  O'Brien, 

1  B.  &  B.  330  ;  Blennerhassett  d.  Day,  2  B.  &  B,  118,  per  Lord 
Manners  ;  Robertson  v.  Notris,  1  Giff.  421  ;  Whatton  v.  Toone,  T) 
Mad.  54  ;  [Metropolitan  Bank  v.  Heiron,  5  Ex.  D.  319  ;  Gibbs  r. 
Guild,  8  Q.  B.  D.  296  ;  9  Q.  B.  D..59  ;]  and  see  Whalley  ».Whal- 
ley,  1  Mer.'436;  Western  v.  Cartwright,  Sel.  Cas.  Ch.  34  ;  i2e  Ag- 
riculturists' Cattle  Insurance  Company,  3  L.  E.  Eq.  769  ;  [Bar- 
ber )i.  Houston,  14  L.  R.  Ir.  273.]  But  Sir  A.  Hart  thought  time 
would  run  against  fraud  fr6m  the  date  of  it,  though  undiscovered,  ^ 
provided  the  person  entitled  had  linowledge  of  the  fraud  a  rea- 
sonable time  before  the  expiration  of  the  period  ;  Bvrne  v.  Prere. 

2  Moll.  157.  ^  '    ^  ,         ' 


'  Merriam  v.  Hassam,  14  Allen,  520  ;  Attorney-General  v.  Fed- 
eral St.  Meeting  House,  3  Gray,  1  ;  see  Price'  s  App.  54  Pa.  St. 
472. 

^  Carr  v.  Hilton,  1  Curtis,  C.  C.  390  ;  Pilcher  ».  Flinn,  30  Ind. 
202. 
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entirely  your  own  neglect  that  you  did  not  do  so  -within 
the  period  limited  by  the  statute  "  (h). 

(12).  [The  defendant  may  avail  himself  of  the  Statute  How  defend- 
of  Limitations,  by  pleading  it  himself  (i) ;  but,  if  he  ant  may  take 
neglect  to  do  so,]  he  cannot  shelter  himself  under  the  advantage  of 
statute  at  the  time  of  the  hearing  (k) ;  though  it  seems  *^®  statuti. 
the  Court  itself  may  stiU,  in  its  own  discretion,  refpse 
to  grant  relief  after  the  limited  period  (I). 

(13).  Even  when  the  plaintiff  charges  fraud,^  the  de-  In  cases  of 
fendant  may  plead  [the  statute]  (m).     If  the  plaintiff  ^^°'^- 
allege  that  he  only  discovered  the  fraud  within  the  period 
limited  by  the  statute,  the  defendant  must  either  deny 
the  fraud,  or  insist  that  the  plaintiff  had  knowledge  of 
it  (n). 

II.  "The  Court,  after  great  length  of  time,  will  pre-  Bar  from  pre- 
stime  some  act  tp  have  been  done,  which,  if  done,  is  a  sumption. 
bar  to  the  demand  (o).' 

(1).  The  period  at  which  the  Court  ■  raises  the  p»"e- At  what  time 
sumption   depends    upon    the    circumstances    of    the  presumption 
case.     As  a  general   rule,  the  Court  presumes,   after 's  raised. 
a  lapse  of  twenty  years  %  but  where  there  is  a  statutable 
bar  at  law,  and  of  a  different  period,  the  Court  will  not 
entertain  a  presumption  within  a  less  time  than  the 
period  fixed  by  the  statute  (p). 

(ft)  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  634,  per  Lord 
Eedesdale ;  Western  v.  Cartwright,  Sel.  Ch.  Ca.  34  ;  [Metropoli- 
tan Bank  v.  Heiron,  5  Ex.  D.  319  ;]  and  see  Mulcahy  v.  Ken- 
nedy, 1  Ridg.  337. 

[(i)  Rules  of  the  Supreme  Court,  1883,  Ord.  19,  R.  15.  As  to 
the  right  under  the  old  practice  to  raise  the  question  hy  demurrer 
see  the  7th  Edition,  p.  739,  and  cases  there  cited;  and  as  to  the 
present  practice  in  lieu  of  demurrer  see  Ord.  25.] 

(fc)  Prince  v.  Heylin,  1  Atk.  494;  Harrison  v.  Borwell,  10  Sim. 
382;  Roch  v.  Callen,  6  Hare,  535;  Slethigi;.  Lawson,  3  K.  &  J.  296. 

(/)  Prince  v.  Heylin,  ubi  supra. 

(m)  Sonth  Sea  Company  v.  Wymondsell,  3  P.  W.  143.  [Gibhs 
V.  Guild,  8  Q.  B.  D.  296;  9  Q.  B.  J).  59.] 

(»)  See  Mitford  on  Pleading,  269,  4th  edit.  [Gibbs.f.  Guild, 
8  Q.  B.  D.  296;  9  Q.  B.  D.  59.] 

(o)  Pattison  o.  Hawkesworth;  lOBeav.  375:  and  see  Attorney- 
General  V.  Moor,  20  Beav.  119;  [but  see  Thomson  v.  Eastwood, 
2  App.  Cas.  215,  266.] 

(p)  Eldridge  v.  Knott,  Cowp.  214. 

'  German  Am.  Sem.  r.  Keifer,  43  Mich.  105;  "Wilmerding  v. 
Russ,  33  Conn.  67;  Best  v.-  Campbell,  62  Pa.  St.  476;  Hawkins  u. 
Chapman,  36  Md.  100. 

2  In  Harmood  v.  Oglander,  6  Ves.  199,  8  Ves.  106,  the  bill  was 
filed  after  a  lapse  of  thirty'two  years,  yet  neither  Lord  Alvanley 
nor  Lord  Eldon  considered  the  length  of  timetobarthe  plaintiff's 
demand;  but  in  this  case  the  parties  were  equitable  tenants  in  com- 
mon, and  as  between  them  the  presumption  of  ouster  did  not 
arise. 
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Ground  of  (2).  Presumptions  are  made,  not  necessarily  because 

the  presump-  [  *  870  ]  the  Court  *  really  believes  what  is  presumed, 
tioD.  ^y^  jjj  t,£g  absence  of  evidence,  for  the  purpose  of  quiet- 

ing thei  possession  (g)'.  Lord  Erskine  observed,  "It 
is  said  you  cannot  presume  unless  you  believe.  It  is 
because  there  are  no  means  of  creating  belief  or  disbe- 
lief, that  such  general  presumptions  are  raised "  (r). 
Where  positive  evidence  can  be  presented  to  the  Court, 
the  fact  may  be  presumed  after  a  period  much  shorter 
than  the,  usual  one.  And,  ou  the  other  hand,  though 
the  distance  of  time  may  be  far  grpater  than  the  ordi- 
nary limit  of  presumption,  yet  if  there  appear  any 
positive  evidence  to  negative  the  fact,  the  legal  inference 
cannot  be  sustained,  for  the  rule  is  stabit  prcBSumptio 
donee  prdbetur  in  contrarium.  But  the  Court  has  judg 
ed  it  better  for  the  ends  of  justice,  th^t  presumptions 
should  be  favoured  in  law,  and  should  not  be  rebutted 
by  slight  evidence  in  contradiction  (sy. , 
Ignorance  i^-)  '^^^  Court  cannot  presume  a  person  to  have 

mistake,  and  abandoned  his  right  so  long  as  he  remains  in  ignorance 
distress.  of  it,  or  labours  under  a  mistake  (t) ;  and  the  distress  of 

a'  person,  so  far  as  it  accounts  for  his  laches  will  pro 
tanto  weaken  the  foundation  of  the  presumption  (u).  So 
a  release  of  right  cannot  with  the  same  force  be  presum- 
ed against  a  class  of  persons,  as  against  an  individual ; 
for  it  is  not  likely  that  a  person  having  only  an  aliquot 
share  in  the  property,  should  pursue  his  remedy  with 
the  same  spirit,  as  if  he  were  the  exclusive  proprie- 
tor (v). 

(g)  Eldridge  v.  Knott,  Cowp.  215,  per  Lord  Mansfield;  and  see 
Grenfell  r.  Giidlestone,  2  Y.  &  C.  682;  Magdalen  College  v.  Attor- 
ney-General, 3  Jur.  N.  S.  675. 

(r)  Hillary  v.  "Waller,  12  Ves.  266. 

(s)  Jones  V.  Turberville,  2  Ves.  jun.  13,  per  Lord  Commissioner 
Eyre;  and  see  Grenfell  v.  Girdlestone,  2  Y.  &  C.  662. 

(i)  See  Marquis  Cholmondeley  v.  Lord  Clinton,  2  Mer.  362; 
.Eandall  J).  Errington,  10  Ves.  427;  Roche  v.  O'Brien,  IB.  &  B. 
330,  see  342;  Pickering  v.  Stanford,  2  Ves.  jun.  280,  and  follow- 
ing pages;  S.  C.  lb.  585;  Chalmer  v.  Bradley,  1  J.  &  W.  65,  and 
following  pages;  Bennet  v.  Collfey,  2  M.  &  K.  232;  Stone  u  God- 
frey, 5  rie  G.  M.  &  G.  76. 

(u)  See  Roche  v  O'Brien,  1  B.  &  B.  342;  Hillaiy  v.  Waller,  12 
Ves.  266;  Gowland  v.  De  Faria,  17  Ves.  25;  Byrne  v.  Frere,  2 
Moll.  171,  178. 

{v)  See  Whichcote  v.  Lawrence,  3  Ves.  752;  Anon,  case,  cited  - 
Lister  V.  Lister,  6  Ves.  632;  Kidney  r.  Coussmaker,  12  Ves.  158; 
Hardwick  c.Myrid,  1  Anst.  109;  Attorney-General  v.  Lord  Dud- 
ley, G.  Coop.  146;  [Boswellu.  Coaks,  27  Ch.  D.  425,  457;]  but  see 
Elliot  V.  Merriman,  2  Atk.  42;  Hercy  v.  Dinwoody,,2  Ves.  jun.  87. 

'  Hawkins  v.  Chapman,  36  Md.  100. 

^  Ames  Iron  Works  v.  West,  34  Fed.  Rep.  313. 
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III.  Though  the  plaintiff's  demand  cannot  be  met  by  Bar  from 
an  absolute  bar,  and  no  release  of  right  can  be  presumed;  public  or 
yet,  thirdly,  relief  -will  not  be  granted  where,  if  admin-  private  in- 
istered,  it  would  lead  to  great  public  or  private  incon-  *^°^'^^^^^^'^^- 
veiiience  (w)'. 

(1.).  Thus  in  an  action  for  an  account  against  an  in  action  for 
executor  or  administrator,  who '  is  in  equity  a  trustee,  account  a 
and  was  formerly  not  *  protected  by  any  statute  [  *  871]  settlement 
of  limitations  (x),  though  the  presumption  of  a  final  resumed 
settlement  may  be  rebiitted  by  positive  evidence,  the 
Court  will  not  open  the  account  at  any  distance  of  time, 
when  it  is  probable  that  most  of  the  parties  are  dead, 
and  the  vouchers  and  receipts  are  lost  {i/f. 

(2.)  Where  a  suit  was-  prosecuted  after  a  delay  of  instances  of 
threescore  and  two  years.  Lord  Keeper  Wright  said,  great  delay, 
that  "  the  cause  being  now  within  one  year  of  the  grand 
olimaicteric,  it  was  fit  it  should  beat  rest"  (z).  But 
bills  have  been  dismissed  at  the  end  of  twenty-seven 
years  (a),  and  a  much  shorter  period  would  be  a  suffi- 
cient bar,  should  the  Court  see  a  difficulty  in  granting 
the  relief  :  every  case  must  be  determined  with,  refer- 
ence to  its  own  particular  circumstances  (b). 

(8.)  In  Pickering  v.  Lord  Stamford  (c)   a  testator  pjckering «. 
gave  the  residue  of  his  personal  estate  to  a  charity;  and  Stamford. 
thirty  five  years  after  his  decease,  the  next  of  kin  filed 
their  bill  for  an  account,  and  prayed  that  such  part  as 
consisted  of  money  upon  mortgage  or  other  real  securi- , 
ties,  might  be  declared  a  void  bequest,  and  distributa- 
ble subject  to  debts,  &c.,  among  the  testator's  next  of 
kin.     Lord  Alvanley  said  :  "  I kndwno  rule  that  has  es- 
tablished that  mere  length  of  time  mil  bar.     Therefore, 
that  being  the  case,  I  am  to  say  whether  tinder  the  cir- 
cumstances a  bar  can  he  presumed"  (d).     And  for  fa- 
cilitating the  question  of  presumption,   his  Lordship 
directed  certain  previous, enquiries  by  the  Master ;  and 

(to)  See  Attornev-General  v.  Mayor  of  Exeter,  Joe.  448. 

(x)  See  now  3  &  4  W.  4,  c.  27.  s.  40;  23  &  24  Vict.  c.  38,  s. 
13'. 

(y)  Hunton  v.  Davies,  2  Ch.  Eep.  44;  Huet  r.  Fletcher,  lAtk. 
467;  Pearson  v.  Belchier.  4  Ves.  627;  Hercy  f.  Din  woody,  2  Ves. 
jun.  87. 

(z)  St.  John  V.  Turner,  2  Vern.  418. 

(a)  Campbell  v.  Graham,  1  E.  &  M.  453. 

(J)  See  Hercy  v.  Dinwoody,  2  Ves.  jun.  93  ;  Earl  cf  Pornfretu 
Lord  Windsor,  2  Ves.  483. 

(c)  2  Ves.  jun.  272. 

(d)  2  Ves.  jun.  283. 

1  Price's  ApD.  54  Pa.  St.  472;  McKnightv.  Taylor,  1  How.  161; 
Piatt  V.  Vattier,  9  Pet,  466, 
'  Anderson  v.  Burwell,  6  Gratt.  405. 

t  3  LAW  OF  TKUSTS. 
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it  appearing  from  the'  report,  that  no  release  or  assign- 
ment of  their  interest  by  the  next  of  liin  for  the  pur- 
poses of  the  charity  could,  under  the  circumstances,  be 
presumed,  his  Lordship  then  had  recourse  to  the  ground 
of  Inconvenience.  The  question,  he  observed,  in  all 
these  cases  is,  whether  there  are  motives  of  public  pol- 
icy or  private  inconvenience,  to  induce  the  Court  to  say, 
■  the  suit  ought  not  to  be  entertained.  "  If,"  said  hia 
Lordship,  "  from  the  plaintiff's  lying  by,  it  is  impossi- 
ble for  the  defendants  to  render  the  accounts  he  calls 
for,  or  it  will  subject  them  to  great  inconvenience,  he 
must  suffer  ;  or  the  Court  will  oppose,  what  I  think  the 
best  ground,  Public  convenience.  The  plaintiffs  are  so 
conscious  of  this,  that  they  do  not  'call  on  the  trustees 
to  account  for  what  has  been  disbursed  before  any  de  - 
[*872]  mand  *  made.  It  appears  that  the  trustees, 
who  by  their  conduct  have  done  themselves  great  credit, 
havo  kept  such  accounts  that  there  is  no  difSculty  in 
finding  the  personal  estate  at  the  death  of  the  testator. 
Therefore,  desiring  to  be  understood  by  no  means  to 
give  any  countenance  to  these  stale  demands,  but  upon 
the  circumstances  that  there  is  nothing  inducing  great 
public  or  private  inconvenience,  that  the  accounts  are 
found,  and  that  the  trustees  are  not  called  on  to  account 
for  what  has  been  disbursed,  I  am  bound  to  decide  in 
favour  of  the  plaintiffs  "  (e). 
Bar  from  »  (4- )  The  doctrine  laid  down  by  Lord  Alvanley  in  the 
length  of  case  referred  to,  that  mere  length  of  time  will  not  bar, 
time.  requires  some  qualification.     Lapse  of  time  or  delay  in 

suing,  unaccounted  for  by  disability  or  other  circum- 
stances, constitutes  per  se  in  the  ey&  of  a  Court  of 
equity,  laches  disentitling  the  plaintiff,  in  certain  classes 
of  cases  at  least,  to  relief  from  the  Court.  Thus  where 
a  plaintiff  cestui  que  trust  seeks  to  impeach  a  purchase 
by  a  trustee,  a  delay  of  less  than  twenty  years  may  bar 
his  title  to  relief  (/).  So  where  a  plaintiff  seeks  to  set 
aside  a  purchase  from  him  by  his  solicitor  (g),  or  of.  a 
reversionary  interest  (ft),  or  to  fix  a  defendant  with  a 
constructive  trust  («),  or  to  call  a  person  to  account  for 


(e)  2  Ves.  jun.  582,  and  following  pages. 

^/)  See  the  cases,  p.  495,  mpra. 

\g)  See  Gresley  v.  Mousley,  4  De  G.  &  J.  78  ;  and.  the  cases 
there  cited;  and  Lyddon  v.  Moss,  lb.  104. 

(A)  Roberts  v.  Tunstall,  4  Hare,  257. 

(i)  Clegg  V.  Edmondson,  8  De  G.  M.  &  G.  787 ;  3  Jur.  N.  S. 
299  ;  Isald  v.  Fitzgerald,  cited  Amb.  73^,  737 ;  and  see  Pennell 
V.  Home,  3  Drew.  337  ;  Norris  v.  Le  Neve,  3  Atk.  38  :  Jackson  ». 
Welsh,  LI.  &  G.  Eep.  t.  Plunk.  346. 
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acts  of  waste  (fc),  or  comes  to  a  Court  of  equity  alleg- 
ing a  case  of  fraud  as  a  ground  for  avoiding,  the  opera- 
tion of  the  Statute  of  Limitations  (Z)^  So  where  an 
account  was  sought  by  a  surviving  partner  "against  the 
estate  of  a  deceased  partner,  the  Court,  even  assuming 
such  case  to  fall  within  the  exception ,  as  to  merchants' 
accounts  in  the  Statute  of  Limitations,  refused  its  aid 
after  a  delay  of  thirteen  years  (m).  And  where  the  as- 
sistance of  the  Court  is  sought  in  a  suit  for  specific 
performance  (w),  or  in  one  partaking  of  that  charac- 
ter (o),  the  rule  is  extremely  strict.  It  is  difficult  to 
refer  the  refusal  of  the  relief  by  the  Court,  in  the  in- 
stances mentioned, ,  to  any  one  general  principle.  In 
the  cases  of  purchases  by  trustees,  or  of  claims  founded 
upon 'constructive  trust,  the  probability  of  alteration  of 
*  circumstances  in  regard  to  the  property,  and  [  *  873] 
the  unfairness  of  the  plaintiff  in  lying  by,  have  weighed 
with  the  Court.  Perhaps,  the  nearest  approach  to 
general  principle  will  be  found  under  the  head  of 
"Public  Convenience";  "  Expedit  Beipubliticeut  sit  finis 
litium"  (p). 

5.  It  has  been  pointed  out  that  in  certain  special  cases  g^r  from 
a  delay  of  less  than  twenty  years  operates  as  a  bar;  and  laches,  where 
the  Court  in  these  instances  departs  still  further  from  there  is  a 
the  analogy  offered  by  the  Statute  of  Limitations,  by  tak-  |^°^ti°  ^s 
ing  into  account  partly  time  which  may  have  elapsed 
while  the  plaintiff's  interest  was  reversionary  (q).  The 
question  remains  whether,  in  general,  laches  can  be  re- 
lied upon  as  a  bar  to  a  mere  dry  equitable  demand  fall- 
ing within  the  purView  of  some  or  one  of  the  Statutes 
of  Limitations;  and  it  seems  that,  the  legislature  itself 
having  prescribed  a  term  of  limitation  which  it  deems 
s^fficiently  short,  the  Court  ought  not  further  to  abridge 
that  term  (r). 

(Jc)  Harcourt  v.  White,-  28  Beav.  303. 

(?)  Blair  v.  Ormond,  1  De  G.  &  Sm.  428. 

(ro)  Tatam  v.  Williams,  3  Hare,  347;  and  see  Harcourt  ' 
White,  28  Beav.  303. 

(n)  Southcomb  v.  Bishop  of  Exeter,  6  Hare,  213 ;  Alloway  v. 
Bfaine,  26  Beav.  575 ;  Sharp  v.  Wright,  28  Beav.  150. 

(o)  Hope  ti.  Corporation  of  Gloucester,  1  Jur.  N.  S.  320. 

Ip)  See  Gresley  v.  Mousley,  4  De  G.  &  J.  95 ;  Carey  v.  Cuthbert, 
71.  E.  Eq.  542  ;  9  I.  E.  Eq.  330  ;  Payne  t'.  Evans,  18  L.  E.  Eq.  356. 

(q)  Eoberts  v.  Tunstall,  4  Hare,  266;  Browne  v.  Cross,  14  Beav. 
105;  but  as  to  the  latter  case  see  observations  of  Turner,  L.  J.  in 
Life  Association  of  Scotland  v.  Siddal,  3  De.  G.  F.  &  J.  73. 

(»•)   See  Eochdale  Canal  Company  v.  King,  2  Sim.  N.  S.  89; 

■And  so  in  many  similar  cases  where  the  party  seeking  relief  fails 
to  explain  his  delay ;  Hawkins  v.  Chapman,  36  Md.  100;  Badger  v. 
Badger,  2  Wall.  87 
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Acquies-  (6.)  Besides  the  bars  which  have  been  enuifierated 

cence.  arising  from  the  effect  of  time,  a  plaintiff  may  also  be 

precluded  from  relief  on  the  ground  of  acquiescence. 
This  is  of  two  kinds:— 'Mrs*,  direct,  where  the  Act  com- 
plained of  was  done  with  a  full  knowledge  and  express 
approbation  of  another,  in  which  case  a  Court  of  equity 
will  not  allow  that  other  to  seek  relief  against  the  very 
transaction  to  which  he  was  himself  a  party  (s).  Sec- 
ondly, indirect,  where  a  person,  having  a  right  to 
set  aside  a  transaction,  stands  by  and  sees  another 
dealing  with  property  in  a  manner  inconsistent  with 
that  right,  and  makes  no  objection;  when  also  a  Court 
of  equity  will  not  relieve  (t)..  But  in  the  latter  case, 
the  Court  not.  only  looks  to  the  conduct  of  the  person 
[  *  874]  who  stands  by,  but  also  considers  hpw  *  far 
the  person  in  possession  of  the  property  has  any  just 
claims  to  the  protection  of  the  Court.  Where,  for  in- 
stance, the  possessor  lays  out  his  money,  with  a  full 
knowledge  that  the  property  which  he  improves  belongs . 
to  another,  then  it  is  said  he  makes  the  outlay  to  his  own 
cost.  "If,"  observes  L.  J.  Turner,  "a  man  places  his 
property  on  the  land  of  another  with  full  knowledge  of 
that  person's  title,  how  can  the  fact  that  the  landowner 
assented  to  its  being  placed  there  give  an  equity  to  have 
it  restored  f  If  it  did,  the  doctrine  would  come  to  this, 
that  whenever  a  man  lays  out  money  on  another  per- 
son's land  with  the  consent  of  the  owner,  he  has  an 
equity  to  have  it  repaid"  (m). 

[Where,  however,  the  act  complained  of  has  been  com- 
pleted without  any  knowledge  or  assent  on  the  part  of 
the  person  seeking  relief,  there  can  be  no  acquiescence 
in  the  strict  sense  of  the  word,  which  has  been  "  de- 
fined as  quiescence  under  such  circumstances  as  that  as- 

Penny  v.  Allen,  7  De  G.  M.  &  G.  426;  Mehrtens  t.,  Andrews;  3 
Beav.  76;  Duke  of  Lfeeds  v.  Earl  of  Amherst,  2  Ph.  117;  Caarke 
V.  Hart,  6  H.  L.  C.  633;  Beaudry  v.  Mayor,  &c.,  of  Montreal,  H 
itoore,  P.  C.  C.  339;  Story  v.  Gape  2  Jur.  N.  S.  706;  [i?e  Baker, 
20  Ch.  D.  230.] 

(s)  See  (Kent  v.  Jackson,  14  Beav.  .384;  Styles  v.  Guy,  1  Mac.  & 
G.  427;  1  Hall  &  Tw.  523;  Ex  parte  Morgan,  1  Hall  &  Tw.  328; 
Graham  v.  Birkenhead,  &c.,  Railway  Company,  2  Mac.  &G.  146. 

(«)  Duke  of  Leeds  v.  Amherst,  2  Ph.  123;  Phillipson  v.  Gatty, 
7  Hare,  523;  Staflford  v.  Stafford,  1  De  G.  &  J.  202;  [Simpson  v.. 
Siinpson,  3  L.  E.  Ir.  308;]  and  see  Jorden  v.  Money,  5  H.  L.  C. 
185.  [It  must  however  be  borne  in  mind  that  where  there  is  a 
legal  right  to  set  aside  a  transaction,  as  for  instance  a  fraudulent 
conveyance  under  13  Eliz.  c.  5,  mere  delay  to  enforce  it,  unless 
the  delay  is  such  as  to  Cause  a  statutory  bar,  is  no  defence;  Be 
Maddever,  27  Ch.  D.  523.] 

(«)  Eennie  v.  Young,  2  De  G.  &  J.  136.  see  142.  See  ant?,  p, 
716. 
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sent  may  be  reasonably  inferred  from  it,"  and  is  no 
more  than  an  instance  of  .the  law  of  estoppel  by  words 
or  conduct.  When  once  the  act  is  completed  without 
any  knowledge  or  assent  upon  the  part  of  the  person 
whose  right  is  infringed,  a  right  of  action  has  vested 
in  him,  which  at  all  events  as  a  general  rule  cannot  be 
divested  without  accord  and  satisfaction  or  release  un- 
der seal.  Mere  submission  to  the  injury  for  any  time 
short  of  the  period  limited  by  statute  for  the  enforce- 
ment of  (iie  right  of  action  cannot  take  away  such  right, 
although  under  the  name  of  laches  it  may  afford  a  ground 
for  refusing  relief  under  some  particular  circum- 
stances (v)/\ 

Wet  may  now  introduce  the  late  Acts  for  the  limita-  Late  Limita- 
tion of  actions  and  suits.  tion  Acts. 

3.  The  3  &  4  WiU.  4,  c.  27,  enacts  as  follows: 

Sect.  24:  "No  person  claiming  any  land  or  rent  in  Lands  and 
equity  shall  bring  any  suit  to  recover  the  same,  but  rents. 
within  the  period,  during. which  by  virtue  of  the  pro- 
visions hereinbefore  contained  (w),  he  might  have  made 
an  entry  or  distress,  or  brought  an  action  to  recover  the 
same  respectively,  if  he  had  been  entitled  at  law  to  such 
estate,  interest,  or  right  in  or  to  the  same  as  he  shall 
claim  therein  in  equity"  (as). 

Sect.  25 :  When  any  land  or  rent  shall  be  vested  in  a  Express 
trustee  *  upon  any  express  irttst,  the  right  of   [  *  875]  trusts. , 
the  cestui  que  trust,  or  any  person  claiming  through  him, 
to  bring  a  suit  against  the  trustee,  or  any  person  claim- 
ing through  him  (y),  to  recover  such  land  or  rent,  shall 
be  deemed  to  have  first  accrued,  according -to  the  mean- 
ing of  the  Act  at,  and  not  before,  the  time  at  which  such 
land  or  rent  shall  have  been  conveyed  to  a  purchaser 
for  valuable  consideration,  and  shall  then  be  deemed  to  ' 
have  accrued  only  as  against  such  purchaser,  and  any 
person  claiming  through  him"  (z). 

Sect.  26:  "In  every  case  of  a  concealed  fraud  the  Fraud, 
right  of  any  person  to  bring  a  suit  in  equity  for  the  re- 

[(k)  Peril.  J.  Thesigerm  delivering  the  judgment  of  the  Court 
of  Appeal,  De  Bussche  v.  Alt,  8  Ch.  D.  286,  314;  and  see  post,  p. 
922.] 

(w)  See  37  &  38  Vict.  c.  57,  s.  9,  which  from  the  commence- 
ment of  the  Act  (1st  January,  1879),  varies  the  periods  -within 
which  actions  and  suits  may  be  brought. 

(a;)  See  Scott  v.  Scott,  le  Jur.  755;  4  H.  L.  Cag.  1065. 

(y)  As  to  the  meaning  of  these  words,  see  Burroughs  v.  Mc- 
■  Creight,  1  Jon.  &  Lat.  304. 

(z)  Sums  of  money  and  legacies  charged  on  land  and  secured 
by  an  express  trust,  are  as  from  1st  January,  1879,  made  only  re- 
coverable within  the  time  allowed  for  recovery,  had  there  Ibeen 
no  express  trust;  37  &  38  Vict.  c.  57,  s.  10. 
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covery  oJE  any  land  or  rent  of  which  he,  or  any  person 
through  whom  he  claims,  may  have  been  deprived  by 
such  fraud,  shall  be  deemed  to  have  first  accrued  at, 
and  not  before,  the  time  at  which  such  fraud  shall,  or 
with  reasonable  diligence  might,  have  been  first  known 
or  discovered"  (a). 
Acquies-  Sect.  27 :  -"  Nothing  ,  in  the  ;Act  contained  shall  be 

cence.  deemed  to  interfere  with   any  rule  or  jurisdiction  of 

Courts  of  equity  in  refusing  reliefj  on  the  ground  of 
'  acquiescence  or  otherwise,  to  any  person  whose  right 
to  bring  a  suit  may  not  be  barred  by  virtue  of  the  Act." 
Arrears  ol  Sect.  42:  "  No  arrears  of  rent  or  of  interest  in  respect 

rent  or  of  any  sum  of  money  charged  upon,  or  payable  out  of, 

interest.  ^^y  land  or  rent,  shall  be  recovered  by  any  action  or 

suit,  but  within  six  years  next  after  the  same  shall  have 
becoiiae  due,  or  after  an  acknowledgment  of  the  same 
in  writing  shall  have  been  given  to  the  person  entitled 
thereto  or  his  agent,  signed  by  the  person  by  whom  the 
same  is  payable  or  his  agent." 
37  &  38  Vict.  4.  And  the  Real  Property.  LAmitation  Act,  1874  (37 
c.  37.  &  88  Vict.  c.  57),  enacts,  that /?-om  and  after  1st  Jan- 

uary, 1879 :—  ;  . 

Sect.  1.  No  action  or  suit  shall  be  brought  to  recover 
any  land  or  rent  but  within  twelve  years  from  the  time 
when  the  right  first  accrued. 

Sect.  2.  The  right,  as  to  reversions,  remainders,  and 
future  estates  shall  be  deemed  to  first  accrue  when  they 
fall  into  possession. 

But  if  the  person  entitled  to  the  particular  estate  on 
which  the  future  estate  was  expectant  shall  not  tave 
been  in  possession  when  his  interest  determined,  the 
action  or  suit  must  be  brought  within  twelve  years  from 
the  time  the  first  right  accrued  to  the  owner  of  the  par- 
ticular estate,  or  within  six  years  from  the  time  when 
the  estate  of  the  person  becoming  entitled  in  possession 
became  vested  in  possession  whichever  of  those  two 
periods  shall  be  the  longer. 

Sect.  8.  In  cases  of  disability,  six  years  from  the 
cesser  of  the  disability  or  from  the  death  of  the  person 
under  disability  shall  be  allowed,  notwithstanding  the 
expiration  of  the  twelve  years. 

Sect.  4.  No  extension'  of  time  shall  be  allowed  for 
absence  beyond  seas. 

[  *  876]     *  Sect.  5.  No  action  or  suit  to  recover  any 
land  shall  be  brought  but  within  thirty  years  from  the 


(a)  See  Manhy  v.  Bewicke,  3  K.  &  J.  342 ;  Petre  v.  Petre.  1 
Drev.  371 ;  Vane  v.  Vane,  8  L.  E.  Ch.  App.  383. 
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time  when  the  right  first'  accrued,  notwithstanding  the 
existence  of  any  disability  or  succession  of  disabilities. 

5.  It  results  from  these  Acts  that  since  1st  January,  Eesult  of  the 
1879,  twelve  years'  possession  is  made  a  statutory  bar  Acts. 

to  suits  in  equity  in  respect  of  equitable  interests,  as  in 
the  case  of  actions  at  law  upon  legal  rights  (6),  but  in 
case  of  disability  a  term  of  six  years  is  allowed  next 
after  the  cesser  of  the  disability,  subject  to  the  proviso 
that  no  suit  is  to  be  brought  after  the  lapse  of  thirty 
years  from  the  accruer  of  the  right,  whatever  disabili- 
ties may  have  existed. 

6.  The  effect  of  the  25th  section  of  3  &  4  Will.  4,  c.  in  case  of 
27,  is  that,  as  between  the  trustee  and  any  person  claim-  express  trust 
ing  tiirough  him,  and  the  cestui  que  trust  and  any  per-  *™^  '"'^''s 
son  claiming  through  him,  time  does  not  run  until  there  /evance'for 
has  been  a  conveyance  to  a  purchaser  for  valuable  con-  value  only. 
sideration.     The  trust  estate  may,  therefore,  be  followed 

by  the  cestui  que  trust,  notwithstanding  acquiescence 
by  him  ^c),  not  only  as  against  the  trustee,  but  as 
against  all  volunteers  claiming  under  him  (d);  but 
so  soon  as  the  estate  is  conveyed  to  a  purchaser  for 
valuable  consideration  (as  if  it  be  made  the  subject  of 
a  marriage  settlement),  the  time  begins  to  run  (e) ; 
and  a  lease  for  value  is  pro  tanto  a  conveyance  with- 
in the  meaning  of  the  Act  (/).  No  possession,  however, 
by  a  purchaser  for  valuable  consideration  short  of  the 
statutory  period  will  be  a  bar  (g). 

7.  The  question  whether  a  lapse  of  the  statutory  pe-  And  not  even 
riod  from  the  time  of  a  conveyance  for  value  by  a  trus- 1^**^  ^ 

tee  will  bar  cestuis  que  trust,  who,  by  reason  of  disdbil-  ^S^^^^^ 
ity  or  their  rights  being  reversionary,  would  otherwise  disabllitv 
be  entitled  to  sue  after  such  period,  is  not  free  from  &c. 
difficulty.     The  25th  section  of  3  &  4  W.  4,  c.  27,  en-  '    • 

acts  .affirmatively  that  the  right  is  to  be  deemed  to  have 

[(b)  The  existence  of  a  trust  term,  the  trusts  of  which  never 
actively  arise,  and  under  -which  possession  is  never  taken,  can- 
not be  set  up  by  the  person  entitled  subject  to  the  term  as  an 
answer  to  a  defence  founded  upon  the  statute  ;  Twaddle  v.  Mur- 
phy, 8  L.  R.  Ir.  123;] 

(c)  Browne  v.  Eadford,  "W.  N.  1874,  p.  124. 

(d)  Stnrgis  v.  Morse,  24  Beav.  541.  3  De  G.  &  J.  1  ;  Heenan  v. 
Berry,  2  Jon.  &  Lat.  303  ;  Salter  v.  Cavanagh,  1  Dru.  &  Walsh, 
668  ;  Blair  v.  Nugent,  3  Jon.  &  Lat.  658,  9  Ir.  Eq.  Eep.  400  ; 
Eavenscroft  v.  Frisby,  2  Coll.  16  ;  Massy  v.  O'Dell,  10  Ir.  Ch. 
Eep.  22 ;  O'Reilly  v.  Walsh,  6  I.  E.  Eq.  555 ;  and  see  Dixon  v. 
Gayfere,  17  Beav.  421  ;  Mutlow  v.  Bigg,  18  L.  E.  Eq.  246. 

(e)  Petre  v.  Petre,  1  Drew.  3tl. 

(/)  Attorney-General  v.  Ddvey,  4  De  G.  &  J.  136  ;  Attorney- 
Greneral  v.  Payne,  27  Beav.  168. 

(o)  Attorney-General  v.  Flint,  4  Hare,  147.  But  see  Carey  v.- 
Cnthbert,  7  I.  E.  Eq.  542 ;  9  I.  E.  Eq.  330. 
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Express 

trusts. 


accrued  at  the  time  of  conveyance,  and  this,  in  strict 
construction,  would  seem  to  work  an  independent  bar. 
[  *877]  But  thig  section  is  merely  a  proviso  on  *  the 
24th  section,  which  is  in  effect  an  enactment  restrain- 
ing the  right  to  sue  in  equity  within  the  limits  allowed 
for  suits  at  law;  and  the  25th  section  would  appear  to 
be  not  a  further  restraint  of  the  right  to  sue,  but  an 
enlargement,  by  way  of  modification  of  the  restriction 
previously  introduced  by  the  24th  section.  The'  deci- 
sions and  dicta  accord  with  this  view  and  point  to  the 
conclusion  that  a  cestui  que  trust,  who  is  a  remainder- 
man, or  under  disability,  is  entitled  to  the  full  statutory 
period  from  the  accruer  of  the  right  in  possession,  or 
from  the  cesser  of  the  disability,  as  the  case  may  be, 
notwithstanding  the  trustee  may- have  conveyed  aWay 
the  estate  for  value,"  and  the  twenty  or  twelve  years,  as 
the  case  may  be,  may  have  elapsed  from  the  date  of 
conveyance,  but  in  no  case  must  the  period  allowed  now 
exceed  thirty  years,  from  the  accruer  •  of  the  right  in 
possession  (g). 

8.  The  25th  section  applies  only  to  express  trvMs;  it 
is  therefore  necessary  to  ascertain  with  precision  what 
is  meant  by  this  phrase.  Trusts, .  as  regards  the  pro- 
visions of  the  statute,  may  be  considered  as  divided  into 
express  trusts  and  constructive  trusts;  the  former  aris- 
ing upon  the  language  of  some  written  instrument, 
and  the  latter  such  as  are  elicited  by  the  principles  of 
a  Court  of  equity  from  the  acts  of  parties. 

9.  It  is  not  necessary  to  use  the  word  trust  in  order 
to  create  an  express  trust  within  the  meaning  of  the 
statute  (ft.),  but  any  language  that' would  in  equity 

expri^'trust  raise  or  imply  a  trust  will  be  deemed  an  express  trust. 
•  If,,  therefore,  land  be  devised  to  a  person  upon  trust  to 
receive  the  rents  and  thereout  to  pay  certain  annuities', 
the  surplus  rents  result  to  the  heir-at  law  upon  the  face 
of  the  instrument,  and  this  being  an  express  trust,  the 
heir-at-law  is  not  barred  by  any  length,  of  possession 
by  the  trustee  {i). 

[g)  Thompson  uSimpscin,  1  Dru.  AlVar.  489  ;  Attorney-Gen- 
eral V.  Magdalen  College,  18  Beav.  239,  250  ;  6  H.  L.  Cas.  189, 
see  p.  215  ;  Life  Association  of  Scotland  v..  Siddal,  3  De  G.  F.  & 
J.  58  ;  Shaw  v.  Keighrop,  3  I.  E.  Eq.  574 ;  and  see  Butler  v. 
Carter,  5  L.  R.  Eq.  276  ;  Quinton  v.  Frith,  2  I.  E.  Eq.  396. 

(AX  Commissioners  of  Charitable  Donations  v.  Wybrands,  2  Jon. 

6  Lat.  197. 

(i)  Salter  v.  Cavanagb,  1  Dru.  &  Walsh,  668;  and  see  Commis- 
sioners of  Charitable  Donations  v.  Wybrants,  2  Jon.  &  Lat.  196; 

7  It.  Eq.  Eep.  580;  Mutlow  «.  Bigg,  18  L.  E.  Eq.,  246,  [reversed 
pn  other  grounds,  1  Ch.  D.  385.  J  In  Lord  St.  John  v.  Bough- 
ton,  9  Sim.  223,  where  there  was  an  express  trust  to  sell  and  pay 


Word 

"trust"  not 
necessary  to 
constitute  an 
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10.  But  trusts  arising  by  the  construction  of  a  Court  Constructive 
of  equity  *  from  the  acts  of  parties,  or  to  be  [  *  878  ]  trusts  not 
made  out  by  circumstances,  or  to  be  proved  by  emdence,  saved, 
will  not  be  saved  by  the  clause  relating  to  express  trusts,  ' 

as  if  the  devisee  for  life  of  a  leasehold  estate  renew  in 
his  own  name,  the  statute  will  begin  to  run  from  the 
time  of  the  renewal  (A).  So  if  a  trust  fund  be  lent  to 
A.,  and  thereupon  B.  as  surety  with  notice  of  the  trust 
gives  a  mortgage  of  his  estate  to  secure  the  fund,  here 
B-  is  not  an  express  trustee;  and  if  no  interest  be  paid 
for  the  statutable  J)eriod,  the  cestui  que  trust  is 
barred  (Z).  [So  where  the  first  mortgagee  of  a  ship 
sold  the  ship  under  the  power  conferred  by  the  Mer- 
chant Shipping  Act  (17  &  18  Viet.  c.  104),  it  was  held 
that  he  was  not  an  express  trustee  of  the  surplus  pro- 
ceeds of  sale  for  the  subsequent  mortgagee  (»i).]  But 
if  there  be  an  express  trustee,  and  another  person  with 
full  knowledge  of  the  trust  and  in  collusion  with  the 
trustee,  and  therefore  by  active  fraud,  appropriates  the 
property  to  his  own  use,  he  stands  in  the  place  of  the 
trustee,  and  while  the  fraud  remains  concealed  the 
statute  does  not  run  (n).  If  a  person  act  as  the  trus- 
tee of  a  settlement  containing, express  trusts,  though  he 
assume  the  character  by  mistake,  he  will  be  deemed,  so 
far  as  he  acts,  an  express  trustee  (o). 

11.  Mere  charges  might  have  been  held  to  fall  under  Charges, 
the  description  of  express  trasts,  but  that  they  are  dealt 

with  under  a  separate  section,  viz.,  the  40th  of  3  &  4 
W.  4,'  c.  27  (for  which  as  from  1st  January,  1879,  is  now 
substituted  the  8th  section  of  37  &  38  Viet.  c.  57),  a 
circumstance  which  shows  that  they  were  meant  to  be 
distinguished  from  express  trusts.  If,  therefore,  a  tes- 
tator, having  two  properties,  A.  and  B.,  charged  all  his 
real  estate  with  his  debts,  and  devised  estate  A.  to  trus- 
tees upon  trust  to  pay  his  debts,  the  statnte  as  to  estate 

debts,  the  late  V.  C.  E.  thought  that  as  no  part  of  iheproduee  of 
the  sah  Jiad  been  set  apart  for  debts,  the  case  was  not  within  the 
exception  of  the  25th  section,  but.fell  under  the  -lOth  section.and 
that  if  there  had  been  no  subsequent  acknowledgment  of  the 
debt,  it  could  not  have  been  recovered.  This,  it  is  Conceived, 
cannot  be  maintained.  However,  it  was  a  dictum  only,  as  the 
bonds  were  directed  to  he  paid  on  the  ground  of  acknowledment; 
see  Watson  v.  Saul,  1  GifF.  197. 

(fc)  Petre  v.  Petre,  1  Drew.  371;  Se  Scott,  8  Ir.  Ch.  Eep.  316; 
In  the  matter  of  P.  Dane,  5  I.  R.  Eq.  498. 

(/)  Se  Scott,  8  Ir.  Ch.  Eep.  316. 

[(m)  Banner  r.  Berridge,18  Ch.  D.  254.] 

(n)  Eolfe  !\  Gregory,  4  DeG.  J.  &S.  576. 

(o)  Life  Association  or  Scotland  v.  Siddal,  3  De  G.  F.  &  J.  58; 
and  See  Smith  v.  Smith,  10  I.  E.  Eq.  273;  1  L.  E.  Ir.  206. 
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B,  [was]  made  a  bar  under  3  &  4  Will.  4,  c.  27,  after 
twenty  years,  (and  under  37  &  38  Vict.  c.  57,  [is  a  bar] 
after  twelve  years),  but  as  to  estate  A.  it  [did]  not  [be- 
fore 1st' January,  1879]  begin  to  run  until  a  conveyance 
to  a  purchaser,  for  valuable  consideration  (p);  [but 
by  the  10th  section  of  37  &  38  Vict.  c.  57,  the  time  for 
recovering  any  money  payable  out  of  land  is  made  the 
same,  whether  it  is  secured  by  an  express  trust  or  not] , 
So,  if  an  estate  be  devised  to  A.,  charged  with  lOOOZ.  in 
[  *  879  ]  favour  of  *.B.,  or  "A.  paying  lOOOZ.  to  B.," 
[or  "on  the  condition  of  A.  well  and  truly  paying 
£1000  to  B."  (g),]  although  a  suit  may  be  sustained  in 
equity  to  have  the  sum  raised  on  the  footing  of  a  trust, 
yet  it  is  not  an  express  trust  within  the  meaning  of  tlie 
statute,  and  [will,  therefore,  independently  of  sect.  10 
of  37  &  38'  Viet.  c.  57,]  be  now  barred  at  the  end  of 
twelve  years  (r).  And  if  a  testator  charge  hie  debts 
and  direct  his  executors  to  raise  them  by  mortgage  or 
otherwise,-  the  direction  adds  nothing  to  the  charge 
(which  per  se  authorized  the  raising  of  the  debts  by 
mortgage  or  otherwise),  and  no  express  trust,  but  tonly 
a  charge,  is  created  (s). 
Charge,  ■  ,  12.  But  a  charge  in  form  may  be  an  express  trust  in 
coupled  with  fact  Thus  where  an  estate  in  Ireland  was  devised  to 
a  duty.  trustees  and  their  heirs,  upon  trust  to  convey  to  J.  "W. 

for  life  charged  with  annuities  to  certain  corporations 
for  charitable  purposes,  although  the  corporations  were 
interposed  as  trustees,  yet,, as  the  devisees  were  bound 
to  execute  a  settlement,  so  as  to  secure  the  annuities 
and  retain  the  legal  estate  in  the  meantime,  they  were, 
until  the  settlement  had  been  executed,  trustees  for  the 
charity  (t).  So,  though  a  simple  charge  of  the  testa- 
tor's debts  fell  within  the  40th'  section  of  3  &  4  W.  4, 
c.  27,  and  the  creditor .  was  barred  after  twenty 
years  (m),  yet,  if  the  will  was, so  worded  as  to  impose 

'  (p)  Jacquet  1).    Jacquet,  27  Beav.   332;  Proud  «.  Proud,  32 
Beav.  235. 

[(o)  Cunningham  v.  Foot,  3  App.  Cas.  974.] 

(r)  Knox  v.  Kelly,  6  Ir.  Eq;  Rep.  279;  Toft  v.  Stephenson,  7 
Hare,  1;  Hodge  v.  Churchward.  16  Sim.  71;  Francis  v.  Grover,  5 
Hare,  39;  Hughes  v.  Kelly,  3  Dru.  &  War.  482;  [Cunningham 
V.  Foot,  3  App.  Cas.  974:]  and  see  Harrison  v.  Dulgnan,  2  Dru. 
&  "War.  295.  ■ 

(s)  Dickinson  v.  Teasdale,  31  Beav.  511;  1  De  G.  J.  &  Sm.  52. 

(t)  Commissioners  of  Charitable  Donations  v.  Wybrants  2  Jon 
&  Lat.  182,  7  Ir.  Eq.  Rep.  .580. 

(«)  Dundas  v.  Blake,  12  Iv.  Eq.  Rep.  138,  and  cases  there  cit- 
ed. The  40th  section,  as  from  1st  January,  1879,  has  been  re- 
pealed by  37  &  38  Vict.  c.  57,  s.  9.  See  the  8th  section  of  the 
latter  Act. 
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on  the  devisees  subject  to  the  charge  the  personal  obli- 
gation ef  exerting  themselves  actively  in  paying  the 
debts,  it  became  an  express  trust  and  fell  within  the 
exception  of  the  25th  section  (v). 

13.  A.  charge  upon  an  estate  may  under  the  same  in-  Charge  and 
strumeut  be  a  mere  charge  as  between  some  parties,  f^press  trust 
while  it  is  an  express  trust  within  the  25th  section  as  matter 
between  other'  parties.     If,  for  instance,  an  estate  be 

devised  to  A.  and  his  heirs,  subject  to  a  charge  of  500Z. 
to  B.  and  C.  upon  certain  trusts,this,as  between  A.  and 
the  two  trustees,  is  a  mere  charge,  and  would  be  barred 
after  twenty  or  twelve  years,  as  the  case  m&y  be,  but,  ,  . 
as  between  the  two  trustees  and  their  cestuis  que 
trust,  the  charge  when  raised  will  be  an  express 
*  trust,  and  the  time  of  the  bar  as  between  [  *  880] 
them  will  be  extended  accordingly. 

14.  If  a  term  of  years  be  limited  to  trustees  for  the  Case  of 
purpose  of  securing  the  charge,  the  rights  of  the  ces-  charge 
tuis  que  trust  will  not  be  barred  so  long  as  the  term  secured  hy  a 
vested  in  their  trustees  remains  unbarred  (w).  vmts 

15.  A  mortgage  by  way  of  trust  for  sale  is  nothing  more  Morta'aee  bv 
than  a  mortgage  with  a  power  of  sale,and  does  not  come  -5^37  of  tmst. 
under  the  description  of  an  express  trust  within  the 
meaning  of  the  25th  section  (a;).     [A  mortgagee,  after 

his  mortgage  debt  has  been  fully  paid,  is  not  an  ex- 
press trustee  of  the  mortgaged  property  until  recon- 
veyance (y).] 

16.  To  make  the  Act  operate  as  a  bar  to  a  charge  charge  must 
there  must  be  a  hand  to  receive,  and  capable  of  signing  be  presently 
a  receipt;  as  if  400t  be  charged  by  deed  on  an  estate,  raisable. 
and  by  the  same  deed  it  is  assigned  to  trustees  upon 

trust  for  A.  and  B.  for  Iheir  lives,  and  after  the  death 
of  the  survivor  for  their  children,  but  no  power  of 
signing  receipts  is  given  tp  the  trustees,  and,  on  the 
contrary,  the  Court  collects  the  intention  that  the  trus- 
tees are  not  to  raise  the  money  till  after  the  death  of 
the  surviving  tenant  for  life,  the  statute  does  not  be- 
gin to  run  until  the  latter  period  (z). 

[v)  Hunt  V.  Bateman,  10  Ir.  Eq,  Eep.  360,  and  cases  there  cit- 
ed; Watson  V.  Saul,  1  Griff.  188;  and  see  Burrowes  v.  Gore,  6  H. 
L.  Cas.  907. 

(w)  Young  V.  Lord  Waterpark,  13  Sim.  202;  on  appeal  15  L. 
J.  N.  S.  Ch.  63;  Cox  v.  Dolmen,  2  De  G.  M.  &  G.  592;  and  see 
Ward  V.  Arch,  12  Sim.  472. 

{x)  Locking  v.  Parker,  8  L.  E.  Ch.  App.  30;  [iJe  Alison,  11 
Ch.  D.  284.] 

(y)  Sands  to  Thompson,  22  Ch.  D.  614.] 

[z)  M'Carthy  v.  Daunt,  11  Jr.  Eq.  Eep.  29.  Assuming  that 
the  trustees  could  not  sign  a  receipt,  the  decision  was  right;  but 
it  was  a  bold  step  to  say  that  the  trustees  had  not  such  a  power. 
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Persons  17.  It  will  be  observed  that,  by  the  25th  section  of 

claiming        8  &  4  Will.  4,  c.  27,  the  cestui  que  trust  and  any  per- 
through  the    qq^    claiming   through    him    may  enforce    the.   trust 
rus  ee.  against  the  trustee  and  any  person  claiming  througp, 

him  (a),  but  both  trustee  and  cestui  que  trust  may  be 
,  ousted  by  the  intrusion  of  a  third  title,  and  if  so,  the 

statute  will  begin  to  run  from  the  dispossession  of  the 
trustee  and  cestui  que  trust.  Thus,  in  1810,  a  legal  es- 
tate was  vested  in  trustees  upon  trust  for  five  tenants 
in  common,  but  from  1819  to  the  filing  of  the  bill  in 
1842,  four  of  the  tenants  in  common  received  the  rents 
,  to  the  exclusion  of  their  co-tenant  and  of  the  trustees, 
who  never  executed  their  duty;  and  it  was  held  that 
there  had  been  an  ouster  of  both  trustees  and  cestui  que 
trust,  and  that  the  right  of  such  cestui  que  trust  was 
barred  by  the  statute  (6). 

Possession  by  [  *  881]  *  18.  A  cestui  que  trust  in  actual  possession  is 
one  of  the  tenant  at  will  to  his  trustee  (c),  and  the  7th  section  of 
cestui  que  {^q  Act  enacts  that  "when  any  person  shall  be  in  pos- 
session as  tenant  nt  will,  the  right  of  the  person  en- 
titled subject  thereto  to  make  an  entry  shall  be  deemed 
to  have  first  accrued  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  from  the  com- 
mencement of  such  tenancy.  iProyided  that  no  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  within 
the  meaning  of  the  clause  to  his  trustee."  The  excep- 
tion was  introduced  in  relief  the  trustee  that  he  might 
not  be  obliged  to  take  active  steps  lest  the  tenancy  at 
will  should  be  deemed  to  have  expired,  and  so  the  stat- 
ute should  begin  to  ruh.  In  other  words,  the  tenancy 
should  not  be  determined  at  the  end  of  one  year  (d). 
The  statute,  therefore,  does  not  run  against  the  trustee 
so  long  as  the  cestui  que  trust  is  in  actual  possession. 
[A  mortgagor,  where  the  mortgage  debt  has  been  fully 
paid  but  no  reconveyance  )ias  been  made,  is  a  tenant  at 
will  of  the  mortgagee,  but  is  not  a  cestui  que  trust  of 
the  mortgagee  within  the  meaning  the  proviso,  and  time 
therefore  runs  against  the  mortgagee,  and  after  more 

And  see  Attorney-General  v.  Persse,  2  Dru.  &  War.  67;  Carroll- 
V.  Hargrave,  5  I.  E.  Eq.  123;  arid  me  post,  p.  885. 

(o)  See  cases,  p.  876,  note  (e),  siipra. 

(6)  Burroughs  v.  M'Creight,  1  Jon.  &  Lat.  290,  7  Ir.  Eq.  Eep. 
49;  [Boiling  v.  Hobday,  31  W.  E.  9;]  and  see  Comurissioners  of 
Donations  v.  Wy brants,  2  Jon.  &  Lat.  198;  Ee  Bermingham,  4  I. 
E.  Eq.  187;  Knight  v.  Bowyer,   2  De  G.  &  J.  440. 

(c)  See  ante,  Chap,  xxvi  s.  1. 

(d)  See  the  observations  of  Wilde,  C.  J.,  in  Garrard  «.  Tuck. 
13  Jur.  873.  ' 
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than  thirteen   years   his   legal   estate   will   be   extin- 
guished (e).] 

And  it  has  been  laid  down,  that  if  the  cestui  que 
trust  be  let  into  possession  as  tenant. at  will  to  the 
trjifitee, '  the  tenancy  is  not  determined  by  the  cestui 
que  trust  sub- letting  to  an  under-tenant,  unless  the 
trustee  had  notice  of  such  underletting,  <for,  though 
■  the  general  rule  is  that  a  tenancy  at  will  is  not  assign- 
able, yet  the  rule  is  subject  to  the  qualification  that  a 
tenant  at  will  cannot  determine  his  tenancy  by  transfer- 
ring his  interest  to  a  third  party  without  notice  to  his 
landlord  (/). 

But  if  the  cestui  que  trust  be  not  the  Qctual  occupier, 
but  only  in  receipt  of  the  rents  and  profits,  he  is  not 
tenant  at  will  to  the  trustee,  but  the  possession  remains 
with  the  trustee,  and  the  cestui  que  trust  is  the  trustee's 
bailiff  or  agent  for  the  management  of  the  estate,  and 
therefore  if  the  cestui  que  trust  allow  any  tenant  of  the 
trust  estate  to  hold  for  twelve  years,  without  paying 
rent  or  other  acknowledgment  of  title,  the  statute  runs 
against  the  trustee  through  the  default  of  his  bailiff  or 
agent  (gr).  The  trustee,  *  therefore,  who  puts  [  *  882] 
a  cestui  que  trust  in  receipt  of  the  rents  and  profits  has 
a  duty  to  perform,  and  may  be  held  responsible  for  a 
loss  accruing  through  neglect  in  not  looking  after  his 
bailiff  or  agent. 

19.  If  actual  possession  be  held  by  the  trustee  of  an  Cestui  que 
express  trust  who  has  the  legal  estate,  but  who,  mis-  *»^s*  in 
takes  his  cestui  que  trust  And  pays  the  rents  to  a  wrong  possession  by 
person,  the  possession  of  the  trustee  is  the  possession 
of  the  rightful  cestui  que  trust,  and  the  wrongful  re- 
cipient 6f  the  rents  does  not  acquire  a  title  by  adverse 
possession  under  the  statute  (h),  and  this  principle  is 
of  very  extensive  application,  for,  as  we  have  seen,  where 
a  cestui  que  trust  is  put  into  receipt  of  the  rents  and 
profits,  the  possession  is  still  that  of  the  trustee,  and 
the  cestui  que  trust  is  regarded  in  the  light  of  the  bailiff 
or  agent  of  the  trustee.  But  it  is  always  a  question  for 
the  jury,  or  the  Court  sitting  as  a  jury,  to  say  whether  the 
cestui  que  trust  was  in  receipt  of  the  rents  as  bailiff  or 
agent  of,  the  trustee,  or  was  in  receipt  of  the  rents  as 
claiming  the  beneficial  ownership  independently  of  the 

[(e)  Sands  to  Thompson,  22  Ch.  D.  614.] 

(/)  Mellingt).  Leak,  1  Jnr.  N.  S.  IGQjper  (Jresswell,  J.     The 
alienee  cannot  be  deemed  tenant  at  -will  of  the  trustees  without, 
some  acknowledgment  by  them;  Doe  d.  Stan  way  r..  Rock,  4  Man. 
&  G.  30.  . 

(g)  Melling  v.  Leak,  16  C.  B.  652;  1  Jur.  N.  S.  759. 

(h)  Lister  v.  Pickford,  34  Beav.  576. 
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Disseisin  by 
cestui  que 
trust. 


[Subsisting 
term.] 


Cox  V. 
Dolman, 


trustee.     In  the  former  case  the  statute  of  limitations 
would  not  run,  but  in  the  latter  case  it  would  (i). 

20.  If  cestui  que  trust  under  a  will  hold  adverse  pos- 
session of  an  estate  supposed  to  pass,  but  which  did  not 
in  fact  pass  by  the  willtp  a  trustee,  and  eventually  t^e 
true  owner  is  baiTed,  the  legal  estate  gained  by  the 
disseisin  vests  in  the  trustee  of  the  will,  under  colour 
of  which  the  possession  was  taken,  and  not  in  the  cestui 
que  trust  (k). 
42rid  section.  21.  The  42nd  section  of  the  Act,,  limiting  the  recov- 
ery of  arrears  of  rent  or  interest  to  the  last  six  years 
only,  has  no  application  to  cases  of  express  trusts 
wiiiiin  the  25th  section,  but  the  cestui  que  trust  could, 
prior  to  the  1st  of  January,  1879,  have  recovered  from 
his  trustees  the  whole  arrearages  from  the  commence- 
ment of  the  title  (I).- 

22.  And  where  there  was  a  subsisting  term  not 
barred,  upon  which  the  trustee  might  obtain  possession, 
the  whole  arrearages  [could,  prior  to  the  Ist  of  Janu- 
ary, 1879,  have  been]  recovered  (m). 
[  *  883]  *  Thus,,  in  Cox  v.  Dolman  (n),  a  testator  de- 
vised his  lands  to  the  use  of  trustees  for  ninety  nine 
years  upon  trust  to  pay  certain  annuities,  and  subject 
thereto  to  the  use  of  S.  Cox  for  life,  with  remainder 
over;  and  after  the  death  of  S.  Cox,  one  of  the  annui- 
tants filed  a  bill  to  have  the  arrears  of  the  annuity 
raised  out  of  the  estate.  The  executors  of  S.  Cox  pleaded 
the  statute  as  a  bar  to  more  than  six  years'  arrears,  but 
the  Court  held  that  it  was  thd  case  of  an  express  trust, 
and  that  the  tenant  for  life  had  taken  possession  sub- 
ject to  the  trust,  and  that  the  term  was  a  subsisting  one, 

(i)  As  in  Burroughs  v.  McCreight,  1  Jon.  &  Lat.'  290,  -where 
the  statute  was  effectually  pleaded  ' '  not  by  persons  who  had 
placed  themselves  in  the  shoes  of  the  trustees,  but  by  persons 
who,  in  spite  of  the  trustees,  had  received  the  rents  for  upwards 
of  twenty  years  for  their  own  benefit,"  lb.  305;  and  see  Chol- 
jtoondeley  v.  Clinton,  ante,  p.  723;  Parker  v.  Carter,  ante,  p.  734. 

{k)  Kernaghan  v.  M'Nally,  12  Ir.  Cji.  Eep.  89;  Hawksbee  v. 
Hawksbee,  11  Hare,  230;  and  see  Paine  v.  Jones,  18  L.  E.  Eq. 
326. 

(0  Playfair  v.  Cooper,  17  Beav.  187;  Gough  v.  Bultf.  16  Sim. 
323;  Watson  v.  Saul,  1  Giflf.  200;  Sturgis  v.  Morse,  3  De  G.  &  J. 
1;  24  Beav.  541;"  Gyles  v.  Gyles,  9  Ir.  Ch.  Eep.  135.  And  see 
Wright  V.  Chard,  4  Drew.  680. 

(m)  Cox  V.  Dolman,  2  De  G.  M.  &  G.  592;  Snow  v.  Booth,  2  K. 
&  J.  132;  8  De  G.  M.  &  G.  69;  Lewis  v.  Duncombe  (No.  2), -29 
Beav.  175;  Lawton  v.  Ford,  2  L.  E.  Eq.  97;  Earl  of  Mansfield  c. 
Ogle,  1  Jur.  N.  S.  414;  Me  Wyse,  4  Ir.  Ch.  Eep.  297;  Be  Ber- 
mingham,  4  Ir.  Eep.  Eq.  187,  9  I.  E.  Eq.  385;  i?e  Murphy,  5  Ir. 
Eep.  Eq.  147.  * 

(n)  2  De  G.  M.  &  G.  592. 
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upon  -which  the  trustees  miprht  at  any  time  have  recov- 
ered, and  the  plaintiff  was  declared  entitled  to  the  whole 
arrears,  which  were  to  be  paid  out  of  the  assets  of  the 
tenant  for  life  up  to  the  day  of  his  death,  and  since  his 
death  by  the  remainderman.  The  direct  remedy  was, 
no  doubt,  to  have  the  whole  arrears  raised  by  sale  or 
mortgage  of  the  term,  but  as  the  remainderman  wculd. 
be  entitled  to  recover  the  arrears  that  accrued  in  the 
lifetime  of  the  tenant  for  life  from  his  estate,  the  Court, 
'  to  avoid  circuity,  decreed  payment  at  once  out  of  the 
tenant  for  life's  assets. 

[23.  Under  87  &  38  Vict.  c.  57,  s.  10,  as  from  the  1st  [37&38Vicf. 
of  January,  1879,  no  action,  suit  or  other  proceeding  «•  S'i^,  s.  10.] 
may  be  brought  to  recover  any  aiTears  of  rent  or  of  in- 
terest in  respect  of  any  sum  of  money  or  legacy  charged 
upon  or  payable  out  of  any  land  or  rent,  and  secured 
by  an  express  (rust,  or  any  damages  in  respect  of  such 
arrears,  except  within  the  time  within  which  the  same 
would  be  recoverable  if  there  were  not  any  such  trust  (o). 
Thus  where  an  annuity  which  was  secured  by  an  ex- 
press trust  had  been  unpaid  for  twenty-five  years,  and 
no  claim  of  any  sort  was  made  in  respect  of  the  annuity 
during  that  period,  it  was  held  that  no  arrears  of  the 
annuity,  accrued  before  a  claim  for  the  annuity  was 
made,  could  be  recovered  from  the  property  charged; 
for  the  remedy  for  the  arrears  was  the  same  as  if  there 
had  been  no  express  trust,  in  which  case  they  would 
have  been  irrecoverable;  but  the  section  did  not  affect 
the  right  to  future  payments  of  the  annuity  (p).  It 
may  be  doubted  whether  this  was  correctly  decided,  for 
the  annuity  itself  was  admittedly  still  subsisting;  and 
by  the  42nd  section  of  3  &  4  W.  4,  c.  27,  six  years'  ar- 
rears of  such  an  annuity  are  recoverable  without  any 
express  trust;  and  the  10th  section  of  the  Act  of  1874, 
contemplates  the  existence  of  some  period  *  dur-  [  *  884] 
ing  which  the  arrears  'could  have  been  recovered.  The 
intention  of  the  section,  seems  to  have  been  to  limit  the 
period  during  which  the  arrears  are  to  be  recoverable, 
and  not  to  destroy  the  right  to  recover  any  arrears,  and 
it  hardly  seems  to  justify  the  argument  that  as,  in  the 
absence  of  an  express  trust,  the  annuity  itself  would 
have  been  barred  by  the  statute,  and  therefore  no  ar- 
rears of  the  annuity  could  in'  that  case  have  been  recov- 
erable, no  arrears  are  recoverable  though  the  annuity  is 
still  subsisting.] 

24.  It  was  at  first  doubted  whether  charities  were  not  Charities. 


[' 


o)  See  post, -p.  885. 
t{p)  Hughes  V.  Coles,  27  Ch.  D.  231.] 
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Legacy. 


Residue  or 
share  or 
residue.    , 


23  &  24  yict. 
c.  38,  s.  13. 


altogether  unaffected  by  the  Act  of  3  &  4  W.  4,  c.  27, 
inasmuch  as,  by  a  special  exception  in  their  favour, 
Courts  of  equity  did  not  oppose  to  charitable,  as  they 
did  to  ordinary  equitable  claims,  a  bar  by  analogy  to 
the  old  Statutes  of  Limitation,  and  the  Act  of  W.  4, 
contained  ho  express  mention  of  charittes  (q) ;  but  it 
was  afterwards  held , that  they  were  within  the  opera- 
tion of  the  24t3i  section,  though  they  might  be  protected 
by  the  25th  section  relating  to  express  trusts  (r);  and 
the  law  was  ultimately  so  settled  in  the  case  of  Attorney- 
General  V.  Magdalen  College  (s)  on  appeal  to  the  House 
of  Lords. 

25.  A  legacy  cannot  be  recovered  under  37  &  38 
Vict.  c.  57,  after  twelve  years.  But  if  the  executor  as- 
sent to  the  Ipgacy,  he  then  becomes  a  trustee,  and  the 
statute  does  not  run  (t) ;  and  &  fortiori  if  the  legacy  be 
coupled  with  a  trust  as  for  the  separate  use  of  a,  feme 
covert,  the  executor,  a;fter  assent  to  the  trust,  is  con- 
verted into  a  trustee  (m);  and  if  a  legacy  be  given  to 
A.  for  life  with  remainder  to  his  children,  and  the  cir- 
cumstances are  such  that  during  the  life  of  A.  there  is 
no  hand  entitled  to  receive  it,'  the  time  does  not  run 
against  the  children  during,  the  life  of  A.  (v). 

26.  The  8th  section  of  37  &  38  Vict.  c.  57,  is,  as  from 
1st  January,  1879,  substituted  foir  the  40th  section  of  3 
&  4  W.  4,,  c.  27,  and  it  is  presumed  that  under  the  sub- 
stituted as  under  the  original  section  the  limited  period 
will  by  a  liberal  construction  of  the  word  legacy  be 
held  to  be  a  bar  to  suits  also  in  respect  of  a  residue  or 
share  of  residue  (w). 

[  *  885]  *  27.  Th6  40th  section  of  3  &  4  W.  4,  c.  27,  did 
not  extend  to  the  case  of  intestacy,  and  by  23  &  24  Vict 
0.  38,  s.  13,  no  suit  or  other  proceeding  can  be  brought  to 
recover  personal  estate  or  any  share  thereof  from  the 
personal  representative  of  any  intestate  but  within  twenty 
years  after  the  accruer  of  the  right,  unless  there  has 

(q)  Incoriwrated  Society  v.  Richards,  1  Dru.  &  "War.  287,  288. 

(r)  Commissioners  of  Charitable  Doiiations  v.  Wybrants,  2  Jon. 
&  Lat.  182,  7  Ir.  Ev.  Rep.  580. 

(s)  18  Beav.  223  ;  6  H.  L.  Cas.  189;  Attorney-General  v.  Davey, 
19  Beav.  521,  4  De  G.  &  J.  136  ;  Attorney-General  v.  Pavne,  27 
Beav.  168. 

(0  Phillipo  V.  Mnnnings,  2  M.  &  Cr.  309  ;  O'Reilly  v.  Walsh, 
6  Ir.  Eq.  .555, 

(«)  Hartford  v.  Power,  2  Ir.  Rep.  Eq.  204. 

tv)  Carroll  v.  Hargrave,  5  Ir.  Eq.  123  ;  seeonte.p.  880,  note(d).' 

(w)  Prior  v.  Horniblow,  2  Y.  &  C.  201 ;  Christian  v.  Devereux, 
12  Siitt.  264 ;  [Sutton  v.  Sutton,  22  Ch.  D.  511,  517  ;]  and  see 
Payne  v.  Evens,  18  L.  R.  Eq.  356  ;  Carey  v.  Cuthbert,  7 1.  E.  Eq. 
542. 
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been  part  payment  or  some  acknowledgment  in  writing. 
The  8th  sectipn  of  37  &  38  Vict.  c.  57,  appears  not  to 
extend  io  the  case  of  an'  intestacy,  and  if  so,  a  legatee 
will  tinder  the  latter  section  be  barred  after  twelve 
years,  while  the  next  of  .kM  will  not  be  barred  until  after 
twenty  years,  (as).  , 

28.  The  right  of  the  legatee  or  next  of  kin  may  be  Assets 
barred  aa  to  assets  received  more  than  the  presdribed  subsequently 
period  before  the  commencement  of  the  suit,  but  not  received, 
barred  as  to  assets  received  since  (y). 

29.  By  36  &  87  Vict.  C.  66,  s.  25,  subs.  2,  it  is  enacted  sg  &  37  vict. 
that  "no  claim  of  a  cestui  que  trust  against  his^mts^ee  (2;)  c.  66,  s.  25. 
for  any  property  held  on  an  express  trust,  or  in  respect 

of  any  breach  of  such  trvM,  shall  be  held  tO'  be  barred 

by  any  statute  of  limitations."     The  37  &  38  Vict.  c.  37  &  33  vict. 

57,  s.  10,  enacts  that  from  1st  January,  1879,  no  money  c.  57,  s.  10. 

or  legacy  charged  on  any  land  or  rent  shall,  though 

secured  by  an  express  trust,  be  recoverable,  except  within 

the  time  within  which  it,  might  have  been  recovered  had 

there  been  no  express  trust. 

The  former  of  these  two  Acts  applies  as  betweenltrtts- 
tee  and  destuis  que  trust,  while  the  latter  applies  as 
between  the  land  charged  (though  secured  by  way  of 
trust)  and  the  persons  entitled  to  the  charge  (a). 

Thirdly.     We  have  to  enquire  to  what  extent  a  Court  ^y^ccount  of 
of  equity  upon  recovery  of  the  estate,  will  direct  an  ac-  mesne  rents 
count  against  the  defendant  of  the  mesne   rents  and  and  profits. 
profits. 

The  right  of  the  cestui  que  trust  to  an  account  of  mesne 
rents  and  profits  cannot  very  well  be  treated  of  without 
entering  generally  into  the  principles  upon  which  relief 
in  a  Court  of  equity,  in  respect  of  mesne  rents  and 
profits,  is  founded. 

An  account  of  rents  and  profits  may  be  sought  in 
equity,  either  (I.)  Independently  of  relief  respecting 
the  corpus  of  the  land,  or  (II.)  As  incident  or  collateral 
to  it. 

*  First.   Where  the  account  is  sought  inde-  [  *  886]  Account  may 
pendemy  of  other  relief.  agaiMtan 

1.  If  the  account  be  sought  against  an  express  trustee,  express 
then,  as  the  Statutes  of  Limitation  do  not  run  between  trustee  with- 

l{x)  Sutton  V.  Sutton,  22  Ch.  D.  Sfl,  517.]  ^  to  the*^"^™"^ 

(y)  See  Adams  v.  Barry,  2  Coll.  290.  Statutes  of 

[(s)  In  Seagram  v.  Tjick,  18  Ch.  D.296,  Kay,  J.  was  of  opinion  Limitation 

that  a  receiver  appointed  by  the  Cohrt  was  a  trustee  of  money 

received  by  him  so  as  not  to  be  able  to  avail  himself  of  the 

statute  of  limitations.] 

[(o)  Feamside  v.  Flint,  22  Ch.  D.  579;  Hughes  v.  Coles,  27  Ch. 

D.  231.] 

t  4   LAW  OF   TBUSTS. 
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trustee  and  cestui  que  trv^t,.  it  will  be  directed  from  the 
time  the  rents  were  withdrawn  (b). 

2.  If  the  claim  to  the  rents  rest  upon^a  legal  title,  the 
plaintiff  has  then  a  legal  remedy,  and  under  the  old 
practice  could  not  have  come  into  a  Court  of  equity  at 
all  (c);  except  in  cases  where,  from  the  compliqated 
naturebf  the  accounts,  or  other  particular  circumstances, 
a  Court  of  law  would  have  afforded  very  inadequate 
relief  (d).  But  an  infan%  might  have  filed  a  bill  for  an 
account  upon  a  legal  title  (e);  as  every  person  entering 
upon  an  infant's  lands  is  regarded  in  the  light  of  a 
bailiff  or  receiver  for  the  infant  (/) ;  but  the  .rule  did 
not  apply  where  the  infant  had  never  had  possession, 
but  it  had  been  held  by  an  adverse  'party  (g).  The 
jurisdiction  against  a  person  entering  during  the  infant's 
minority  remained,  though  the, bill  were  not  filed  until 
after  thcj  infant  attained  twenty -one  (h).  But  after  six 
years  the  Statute  of  Limitations  would  be  a  bar  (»). 
And  generally  all  persons  might  have  an  account  upon 
a  legal  title  in  respect  of  mines,  which  are  a  species  of 
trade  (fc),  but  not  of  timber,  without  paying  an  injuncr 
tion  (i). 

3.  Although  where  a  remedy  lay  at  law  ah  account 
could  not  be  had  in  equity  against  the  pernor  of  the 
profits  himself,  yet^  after  his  decease,  the  party  entitled 

f6)  See  Attorney-General  v.  Brewers'  Company,  1  Mer.  498; 
Mathew  v.  Brise,  14  Beav.  341. 

(c)  Jesus  College  v.  Bloome,  3  Atk.  262;  and  see  Dinwiddle  v. 
Baily,  6  Ves.  136;  Taylor  v.  Crompton,  Bunb.  95;  Lansdowne  v. 
Lansdowne,  1  Mad.  137. 

(d)  See  O'Connor  v.  Spaight,  1  Sch.  &  Lef.  309;  Corporation  of 
Carlisle  K  Wilson,  13  Ves.  276. 

(e)  Gardiner  v.  Fell,  1  J.  &  W.  22;  Eoberdeau  v.  Rous,  1  Atk. 
543;  Yallop  v.  Hoi  worthy,  1  Eq.  Ca.  Ab.  7;  Newburgh?;.  Bicker- 
staffe,  1  yern,  295;  Curtis  v.  Curtis,  2  B.  C.  C.  631,  jjej-  Cur.   , 

{/)  Dormer  «..  Fortescne,  3  Atk.  130,  per  Lord  Hardwicke; 
Pulteney  v.  Warren,  6  Ves.  89,  per  Lord  Eldon;  Morgan  v.  Mor- 
gan, 1  Atk.  489;  Lord  Falkland  v.  Bertie,  2  Vern.  342,  per  Cur. ; 
Doe  J).  Keen,  7  T.  R.  390,  per  Lord  Kenyon;  Hicks  v.  Sallitt,  3 
De  G  M.  &  6.  782;  Pascoei).  Swan,  27  Beav.  508. 

[g]  Crowther  !!.  Crowther,  23  Beav.  305.  But  see  the  observa- 
tions of  V.  C.  in  Quinton  v.  Frith,  2  I.  E.  Eq.  414. 

(h)  Blomfield  v.  Eyre,  8  Beav.  250;  Hicks  v.  Sallitt,  ubi  supra. 

(i)  Lockey  v.  Lockey,  Pr.  Ch.  518,  and  see  Knox  v.  Gye,  5  L. 
R.  H.  L.  674. 

(/c)  Bishop  of  Winchester  v.  Knight,  1  P.  W.  406;  and  see 
Pulteney  v.  \yarren,  6  Ves.  89;  Lansdowne)).  Lansdowne,  1  Mad. 
116;  Parrott  v.  Palmer,  3  M.  &  K.  632. 

[l)  Jesus  College  u  Bloome,  3  Atk.  262;  Higginbotham  r.  Haw- 
kins, 7  L.  R.  Ch.  App.  676;  and  see  Pulteney  v.  Warren,  6  Ves. 
89;  University  of  Oxford?).  Richardson,  lb.  701;  Grierson  «.  EyrCj 
9  Ves.  346;  but  see  Garth  v.  Cotton,  1  Dick.  211;  Lee  v.  Alston, 
1  B.  C.  C.  194. 
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to  the  profits  migh^  have  considered  himself  a  creditor,  might  be  had 
and  have  filed  a  bill  in  equity  .for  an  account  of  the  in  equity 
assets  (l).  '    '  against  his 

*4.  Where,   as  in   the  preceding  cases,  a  [*887]  J^ 
Court  of  equity  assumed  a  concurrent  jurisdiction  with  j^  th^ge""" 
Courts  of.  law,  the  account  was  not  extended  beyond  cases  confined 
the  legal  limit  of  six  years,  provided  the  statute  were  to  the  legal 
pleaded  :  it  was  otherwise,  if    the  defendant  did  pot  limit- 
avail    himself    of    the  statute  by  demurrer,   plea,  or 
answer  (m). 

[5.  Now,  by  the  recent  Judicature  Acts  the  several  [Present 
Divisions  of  the  High  Court  of  Justice,  have  co-ordi-  practice.] 
nate  jurisdiction,  and  matters  of  account  are  assigned 
to  the  Chancery  Division  of  the  Court  (n),  and  it  is 
conceived  that  the  same  limit  of  time  will  apply  to  the 
account  as  formerly  prevailed  in  the  Court  of  Chancery, 
and  the  statute  of  limitation^  cannot  be  relied  upon  un- 
less pleaded  by  the  defendant  (o).] 

6.  It  often  happens  that  a  legal  remedy  did  exist,  but  Where  a 
has  since  by  the  death  of  a  party  or  the  determination  legal  remedy 
of  the  estate,  become  extinguished.     In  such  a  case,  as  ^*^  ^^i^t  but 
the  right  was  not,  but  only  is,  without  a  remedy  at  law,  eouit^^^'"!! 
there  seems  no  ground  in  general  for  the  interference  not  assist. 

of  a  Court  of  equity  (p). 

7.  But  if  the  remedy  was  lost  through  mistake,  the  Unless  there 
Court  upon  that  principle  may  interpose:  as  where  a  l'^  mistake, 
lease  was  held  for  the  lives  of  A.  and  his  two  daughters 

B.  and  C,  and  A.  afterwards  married  again,  and  had 
another  daughter,  who  was  also  named  B.,  and  the 
landlord  on  the  expiration  of  the  lease  by  the  death  of 
the  real  cestui  que  vie,  did  not  enter  (B.  the  daughter 
by  the  second  marriage  b.eing  mistaken  for  B.  the  life 
named  in  the  lease)  Lord  Macclesfield  said,  "Where 
one  has  title  of  entry,  and  neglects  to  enter  or  to  bring 
his  ejectment,  but  sleeps  upon  it  for  several  years,  as 
he  has  no  remedy  at  law  for  the  mesne  profits,  so  neither 
has  he  in  equity,  for  it  was  his  own  fault  he  did  not  en- 
ter, and  he  shall  never  come  into  a  Court  of  equity  for 

(l)  Moneypenny  v.  Bristow,  2  E.  &  M.  117,  (but  the  bill  also- 
prayed  delivery  of  title  deeds) ;  Gardifler  v.  Fell,  1  J.  &  W.  2a 
(but  the  plaintiff  was  also  an  infant);  and  see  Thomas  ».  Oakley, 
18  Ves.  186;  Ladnsdowne  v.  Landsdowne,  1  Mad.  116. 

(m)  See  Monypenny  v.  Bristow,  2  R.  &  M.  125. 

l(n)  36  &  37  Vict.  c.  66,  s.  34.] 

[(o)  See  Rules  of  the  Supreme  Court,  1883,  Order  19,  RulelS.} 

Ip)  Barnewall  v.  Barnewall.  3  Ridg.  P.  C.  71,  per  Lord  Fitz- 
gibbon  ;  Hutton  v.  Simpson,  2  Vern.  722  ;  Norton  v.  Frecker,  1 
Atk.  52.5,  526,  per  Lord  Hardwicke;  and  see  Pulteney  v.  Warren, 
6  Ves.  88. 
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relief  against  his  own  negligence,  or  to  make  the  tenant 
irt  posBession  who  held  over  his  lease  to  be  but  his 
bailiff  or  steward,  whether  he  will  or  not;  but  in  the 
present  case,  by  reason  of  the  circumstance  of  both 
daughters  being  of  the  same  name,  and  the  mistake  con- 
sequent thereon,  the  defendant  must  account  for  the 
inesne  profits  from  the  expiration  of  the  lease"  (g). 
[  *  888]  *  8.  So  equity  will  relieve  where  the  remedy 
was  prevented  by  fraud:  as  where  A.  was  entitled  to 
a  leasehold  estate,  but  B.,  concealing  the  deeds,  re- 
mained in  possession  until  the  term  had  expired,  Lord 
King  directed  an  account  of  the  rents  and  profits  from 
the  time  that  A.'s  title  accrued,  on  the  ground  that  A. 
had  been  kept  in  ignorance  of  his  just  rights  through 
B.'s  fraudulent  cioncealment  of  the  deed  and  counter- 
part (r). 

9.  And  generally  the  Court  will  in  all  caises  lend  its 
aid  where  the  l^gal  process  has  been  lost,  not  by  any 
delay  on  the  part  of  the  plaintiff,  but  through  some  de- 
fault of  the  defendant  (s). 

Secondly.  An  account  may  be  sought  as  incident  or 
collateral  to, relief.  The  doctrines  upon  this  subject 
were  very  distinctly  laid  down  by  Lord  Fitzgibbon, 
afterwards  Lord  Clare,  in  Barnewall  v.  Bqmewall  (<). 

A. — 1.  "  The  general  rule  of  equity,"  he  said,  "  is, 
that  if  the  suit  for  recovery  of  possession  be  properly 
cognisable  in  a  Court  of  equity,  and  the  plaintiff  ob- 
tains a  decree,  the  Court  will  direct  an  account  of  cents 
and  profits,  as  incident  to  such  relief." 

2.  In  the  case  of  a  cestui  que  truM,  who  is  following 
the  trust  festate  into  the  hands  of  a  person-  claiming 
through  the  trustee,  under  such  circumstances  that  the 
defendant  is  himself  to  be  regarded  as  a  trustee,  it  is 
clear  that  the  cestui  que  trust,  by  establishing  his  claim 
to  the  land,  has  thereby  established  a  right  to  the  mesne 
rents  and  profits  from  the  very  commencement  of  his 
title  '{u).  And  &  fortiori  the  rule  is  so  where  the 
plaintiff  has  been  under  the  disability  of  infancy  during 

(q)  Duke  of  Bolton  v.  Deane,  Pr.  Ch.  516.  (Note,  in  this  case 
Lord  Hardwicke  thought  a  remedy  still  existed  at  law,  Dormer 
V  Fortescue,  Eidg.  Rep.  t.  Hardwicke,  190  ;  but  Lord  Maccles- 
he]d  was  evidently  of  a  different  opinion,  and  so  was  Lord  Fitz- 
gibbon, Barnewall  v.  Barnewall,  3  Eidg.  P.  C  68  ) 

W  Bennett  v.  Whitehead,  2  P.  W.  644  ;  and  see  Duke  of 
Bolton  J)  Deane,  Pr.  Ch.  516,  and  Barnewall  v.  Barnewall,  3 
liiug.  P.  0.  66.  • 

(s)  Pulteney  v.  Warren,  6  Ves.  73 

(0  3  Eidg.  P.  C.  66. 

^J"^^*.'^^^  "•  ^"^^  3  De  G.  &  J.  1;  24  Beav.  541:  Wright  v 
Chard,  4  Drew.  673;  Kidney  v.  Coussmaker,  12  Ves.  158. 
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.1  ( 

# 

the  possession  of  the  defendant,  because  then  the  latter 
is  regarded  as  a  bailiff  or  trustee  for  the  former  (v),  or 
where  there  has  been  fraud  or  suppression  on  the  part 
of ,  the  defendant. 

3.  Where  the  case  is  that  of  a  plaintiff  coming  for-  Where  plain- 
ward  not  strictly  as  cestui  que  trust,  but  still  as  equi-  tiff  comes  as 
table  owner  to  recover  the  estate,  against  one  in  honCL  equitable 
fide  adverse  possession,  many  of  the  older  decisions  and  against  one 
dicta  point  to  the  conclusion  that,  in  the  absence  of  in  bond  fide 
special  circumstances,  the  account  will  be  directed  from  adverse 

the  time  *  of  the  accruer  of  the  title  (w),  sub-  [  ^  889  ]  possession, 
ject  only  to  the  qualification,  that  by  analogy  to  the 
legal  defence  upon  the  Statute  of  Limitations,  the  ac- 
count will  not  be  carried  bact  beyond  six  years  before 
the  institution  of  the  suit  {x).  The  more  recent  author- 
ities seem,  however,  to  establish  that  where  there  is  no 
trust,  no  infancy,  no  fraud,  and  no  suppression,  where, 
in  short,  there  is  a  mere  bond  fide  adverse  possession, 
the  practice  of  the  Court  is  not  to  carry  back  the  account 
beyond  the  institution  of  the  suit  (y);  Unless  at  least  •     , 

there  was  a  demand  of  possession  by  the  plaintiff  or 
acts  equivalent  thereto  before  proceedings  were  taken, 
in  which  case  t;he  account  will  be,  carried  back  to  the  ' 

time  of  the  demand  or  constructive  demand  (z). 

4.  In  one  case,  in  which  the  plaintiff  was  an  infant.  Where  de- 
and  the  defendant  in  fact  a  trustee,  but  ignorant  of  his  '^ndant  igno- 
true  character,  the  account  was  limited  to  the  filing  of  true 

the  bill,   except  as  to  money  which  had  been  paid  into  character  of 
Court  (a),  but  the  decisioQ  is  of  doubtful  authority  (6).  trustee. 

5.  If   the  cestui  que   trust  or    equitable   owner    be 

(b)  Hicks  u.  Sallitt,  3  De  G.  M.  &G.  789;  Schroder »'.  Schroder, 
Kay,  591;  Pascoe  v.  Swan,  27  Beav.  508;  and  cases  cited  p.  886, 
note  (e). 

(lo)  Dormer  v.  Fortescue,  Eidg.  Eep.  t.  Hardwicke,  183;  S.  C. 
3  Atk.  130,  per  Lord  Hardwicke;  Hpbson  v.  Trevoj,  2  P.  W.  191; 
Coventry  v.  Hall,  2  Ch.  Ca.  134. 

[s]  Eeade  v.  Eeade,  5  Ves.  749,  750  ;  Harmood  v.  Oglander,  6 
"Ves,  215;  Drummond  v.  Duke  of  St.  Albans,  5  Ves.  439  ;  Stack- 
house  V.  Bainston,  10  Ves.  470. 

iy)  Pnlteney  r.  "Warren,  6  Ves.  93,  per'Lord  Eldon  ;  Edwards 
V.  Morgan,  M'Clel.  541,  see  554,  555  ;  Hicks  ?'.  Sallitt,  o  De  G. 
M.  &  G.  813  ;  Thomas  r.  Thomas,  2  K.  &  J.  79  ;  Morgan  v.  Mor- 
gan, 10  L.  E.  Eq.  99;  [but  see  Hickman  v.  TJpsall,  4  Ch.  D.  144, 
where  the  Court  of  Appeal  were  of  opinion  that  in  the  absence 
ot  any  special  equitable  considerations  the  account  should  by 
analogy  to  the  legal  rule  be  carried  back  for  such  a  period  as  the 
Statute  of  Limitations'  allowed.]  i 

(z)  Penny  v.  Allen,  7  De  G.  M.  &  G.  409;  and  see  Edwards  ». 
Morgan,  M'Clel.  554. 

(a)  Drummond  r.  Duke  of  St.  Albans,  5  Ves.  433,  see  439. 

(6)  See  Hicks  v.  Sallitt,  3  DeG.  M.  &  G.  pp.  811,  815. 
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guilty  of  laches,  the  account  will  not  [genetally]  be  car- 
ried further  back  than  to  the  time  of  the  institution  of 
the  suit,  for  it  was  the  plaintiff's  own  fatilt  that  he  did 
not  institute  his  suit  at  an  earlier  period  (c);  and  if  it 
be  a  case  of  great  laches,  the  Court  will  show  its  dis- 
pleasure ,by  not  directing  an  account  beyond  the  date 
of  the  decree  (d). 

[But  the  Court  will  in  its  discretion  allow  the  ac- 
count to  be  carried  back^  where  the  circumstances  of 
the  case  justify  it,,  and  the  House  of  Lords  has  recently, 
in  a  case  of  great  laches,  carried  the  account  back  for 
six  years  prior  to  the  institution  of  the  suit  (e).] 
[  *'890]  *6.  It  would  seem  that  3  &  4  W.  4,  c.  27, 
has  no  bearing  upon  the  question  how  far  the  account 
should  be  carried  back,  for  the  suit '  in  these  cases  is 
not  one  for  recovery  of  rent  within  the  general  pur- 
view of  the  Act  (/),  nor  is  it  a  suit  within  the  meaning 
of  the  42nd  section  for  the  recovery  of  arrears  of  rent, 
which  must  mean  arrears  of  some  definite  reserved 
rent,  and  not  mesne  profits.  If  there  be  any  Statute 
of  Limitatious  applica;ble  by  analogy  it  must  be  21 
James  1,  cap.  16  {g). 

7.  The  order  to  account  for  mesne  rents  and  profits 
will  not,  except  in  a  case  of  gross  fraud  (ft),  contain 
the  words,  "which,  mthout  neglect  or  default,  the  de- . 
fendaat  might  have  received;"  and,  on  the  other  hand,, 
a  direction  to  make  just  allowances  in  taking  the  ac- 
count will  be  inserted  (i). 

8.  The  assignee  who  has  had  the  perception  of  the 
rents  and  profits  will,  in  the  first  instance,  account  for 
them,  not,  however,  with  interest  (k).  But  if  the  .as- 
signee be  insolvent,  the  trustee  who  tortiously  assigned 
will  then  be  answerable  for  the  mesne  rents  and  profits 

'  personally  (l):     The  Court  has  also  allowed  distinct 


(c)  Dormer  v.  Fortescue,  Eidg.  Rep.  t.  Hardwicke,  183 ;  S.  C. 
3  Atk.  130,  per  Lord  Hardwicke  ;  Cook  v.  Arnham,  2  Eq.  Ca.  Ab. 
235 ;  Pettiward  v.  Prescott,  7  Ves.  541  ;  Bowes  v.  East  London 
Waterworks  Company,  3  Mad.  375  ;  Pickett  v.  Loggon,  14  "Ves. 
215  ;  Schroder  «.  Schroder,  Kay,  591  ;  [Smith  v.  Smith,  1  L.  E. 
Ir.  206  ;]  see  Kidney  v.  Coussmaker,  12  Ves.  l.'iS. 

(d)  Acherley  v.  Roe,  5  Ves.  565. 

[(e)  Thomson  v.  Eastwood,  2  App.  Cas.  215.] 

(f)  Grant  v.  Ellis,  9  M.  &  W.  113. 

(g)  See  observations  of  L.  J.  Turner,  Hicks  i;  Sallitt,  3  De  G. 
M.  &  G.  816.  .  I 

(h)  Stackpoole  v.  Davoren,  1  B.  P.  C.  9. 

ii)  Howell  V.  Howell,  2  M.  &  Cr.  478. 

(k)  Macartney  v.  Blackwood,  Rldg.  Lapp.  &  Sch.  602. 

(l)  Vandebende  v.  Levingston,  :!  Sw,  625. 
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bills  to  be  filed,  first  tp  recover  the  estate,  and  after- 
wards the  mesne  profits  (m). 

B. — 1.    "If   a   man,"    continued"  Lord   Fitzgibbon,  if  a  person 
"  have  a  mere  legdl  title  to  the  possession,  he  has  no  have  a  legal 
right  to  come  into  equity  for  the  recovery  of  it ;  and  if  *^*|^®  ^®  ?*°" 
he  has  originally  recovered  the  possession  at   law,  he  equftTeUher 
has  no  manner  of  right  to  proceed  by  bill  for  an  ac-  for  the  estate 
count  of  rents  and  profits:  as  his  title  to  the  possession  or  the  mesne 

was  at  law,  he  mnst  proceed  for  the  whole  there"  (n).  '^^°*®  ^^^ 

^    '   profits. 
2.  Upon  this  rule  it  must  be  remarked,  that  a  dow-  Unless  the 
ress  (o)  and  infant  (p)  are  allowed  to  proceed  in  equity  plaintiff  be  a 
upon  ijieir  legal  title,  and  incidentally  to  the  relief  may  dowress,  or 
pray  an  account  of  the  mesne  rent  and  profits.     But  by  ^'^  ^'^^'^■ 
3  &  4  W.  4,  c.  27,  s.  41,  the  arrears  of  *  dower  [  *  891] 
are  recoverable  for  six  years  only  next  preceding  the 
commencement  of  the  suit.     And  the  account  of  an  in- 
fant will  be  barred,  if  he  do  not  institute  a  suit  within 
six  years  after  he  has  attained  his  majority  {q) 

C. — 1.   "If  a  party,"    Lord   Fitzgibbon  proceeded.  If  a  person 

"  be  obliged  to  come  into  a  Court  of  equity  for  aid  to  applied  to 

enable  him  to  prosecute  his  title  at  law"  (as  where  he  ^'I'^ity >«  ^^^ 

,.,  ^.        IT,-,  1.  .    his  action  at 

■  could  not  recover  in  a  legal  action  by  reason  of  an  out-  law  he  might 

standing  term,  or  because  the  title  deeds  to  the  estate  have  come 

were  in  the  hands  of  the  defendant),  "  after  possession  ^^^  for  i"! 

recovered  at  law,  there  may  be  cases  in  which  he  may  account. 

come  back  for  an  account  of  rents  and  profits  in  tBe  suit 

depending    in   equity "    (r).     Or  the    plaintiff,    being  Or  being 

obliged  to  resort  to  equity  on  one  ground,  might,  to  obliged  to 

prevent  circuity,  have  asked  complete  relief  in  the  first  '^°™.^  *" 

instance  in  that  Court ;  and  if  his  title  were  estab-  groui^  ^e"** 

: .  might  have 

(m)  HaU  V.  Coventry,  2  CSi.  Ca.  134 ;  Wright  v.  Chard,  4  Drew. 
673. 

(n)  Barnewall  D.  Bamewall,  3  Eidg.  P.  C.  66.'  See  also  Dor- 
mer i:  Fortescue,  3  Atk.  130 ;  Tilly  v.  Bridges,  Pr.  Ch.  252  ; 
Owen  V.  Aprice,  1  C!h.  Eep.  32 ;  Anon,  ease,  1  Vem.  105,  contra- 
dicted 3  Atk.  129. 

(o)  Mnndy  v.  Mnndy,  2  Ves.  jnn.  122 ;  D'Arcy  i:  Blake,  2 
Sch.  &  Lef.  387 ;  Wild  v.  Wells,  1  Dick.  3  ;  Meggot  i .  Meggot, 
2  Id.  794 ;  Goodenongh  v.  Groodenough,  2  Id.  795  ;  Curtis  r.  Cur- 
tis, 2  B.  C.  C.  620 ;  Moor  !■.  Black,  Cas.  i.  Talbot,  126  ;  and  see 
Dormer  v.  Fortescne,  3  Atk.  130  ;  Pulteney  v.  Warren,  6  Ves.  89; 
Agar  V.  Fairfax,  17  Ves:  552. 

(p)  See  Dormer  v.  Fortescue,  3  Atk.  130,  134  ;  S.  C.  Eidg. 
Eep.  1.  Hardwicke,  183,  191 ;  Pulteney  v.  Warren,  6  Ves.  89 ; 
Newburgh  v.  Bickerstaffe,  1  Veru.  295. 

(q)  Coekey  v.  Lockey,  Pr.  Ch.  518  ;  and  see  Knox  v.  Gye,  5 
L.  E.  H.  L.  674. 

()■)  See  Dormer  ».  Fortescue,  3  Atk.  124  ;  S.  C.  Eidg.  Eep.  t 
Hardwicke,  176  ;  Eeade  v.  Keade,  5  Ves.  744. 
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obtained  his 
whole  relief 
there./ 
But  the 
account  in 
equity  would 
be  restricted 
to  the  legal 
limit,  or  to 
the  institu- 
tion of  the 
suit. 


Unless  the 
defendant  be 
guilty  of 
fraud. 


lished,  aij  account  of  the  rents  and  profits  would  have 
been  consequential  upon  the  relief  (s). 

2.  In  these  cases  the  account  ought  upon  principle 
to  be  restricted  to  the  same  period  as  that  for  which  the 
mesne  profits  were  recoverable  at  law  ;  for  the  plaintiff 
recovers  upori  a  legal  title,  and  the  circumstance  of  his 
being  obliged  to  sue  in  equity  ought  not  to  vary  his 
rights  ;  and'there  is  authority  to  support  this  view  (i) ; 
but  in  a  later  case  (m)  Vice- Chancellor  '^ood  stated  the 
rule  to  be,  that  in  an  adverse  suit  in  the  nature  of  an 
ejectment  suit  the  account  is  directed  only  from  the 
filing  of  the  bill  ;  and  there  may  be  some  difficulty  in 
establishing  a  distinction  between  cases  where  the  plain- 
tiff sues  upon  a  mere  equitable  title  and  cases  where 
Ms  title  is  rendered  partially  equitable,  so  to  speak,  by 
the  existence  of  outstanding  terms  or  estates. 

3.  If  the  plaintiff  has  'been  kept  out  of  the  estate  by 
the  fraud,  misrepresentation,  or  concealment  of  the  de- 
fendant, the  Court  will  suppose  that,  had  the  plaintiff 
known  his  just  rights,  he  would  have  commeneed  his 
action  at  law  on  the  first  accruer  of  his  title,  and  will 
then  decree  an  accoutit  of  the  mesne  .rents  Elnd  profits 
against,  the  defendant  from  that  period  (u). 


[  *  892] 


*  SECTION  II. 


THE    RIGHT  OP    ATTACHING    THE    PEOPEETY  INTO    WHICH    THE 
TRUST  ESTATE  HAS  WEONGFULLY  BEEN  CONVERTED. 


General  rule. 


Tortious 
conversion. 


1.  If  the  trust  estate  has  been  tortiously  disposed  of 
by  the  trustee,  the  cestui  que  trust  mhj  attach  and  fol- 
low the  property  that  has  been  substituted  in  the  place 
of  the  trust  estate,  so  long  as  the  metamorphosis  can 
be  traced. 

In  Taylor  w.  Plumer  (w)  it  was  argued  that  although 
where  the  conversion  was  m  jsMrswance  o/  the  trust,  the 
newly  acquired  property  would  be  Sound  by  the  origi- 
nar equity  (as)  ;  yet  where  the  conversion  was  tortious, 

(s)  Townsend  v.  .Ash.  3  Atk.  336  ;  Edwards  v.  Morgan,  M'Clel. 
.541  ;  Reynolds  v.  Jones,  2  Sim.  &  St.  206. 

(<)  Reynolds  v.  Jones.  2  Sim.  &  St.  906. 

M  Thomas  v.  Thomas,  3  K.  &  J.  85. 

(!))  Dormer  v.  Foitescue,  Kidg.  Rep.  t.  Hardwicke,  184,  185  :  S. 
C.  3  Atk.  130.  '         ' 

)  3  M.  &  S.  562. 


(x)  Burdett  v..  Willett.  2  Vera.  638;  Byall  v.  Rolle,  1  Atk. 
172  ;  Ki-  parte  Chion,.'3  P.  W.  187.  note  (A);  "Waite  v.  Whorwood, 
2  Atk.  159;  Ex  parte  Sayers,  5  Ves.  169;  Anon,  case,  Sel.  Ch.  Ca.  57 
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then,  as  the  property  purchased  was  pot  in  a  form  con- 
sistent with  the  trnst,  and  the  cestui  que  trust  would  be  . 
under  no  obligiation  to  accept  it  in  lieu  of  the  rightful 
property,  the  cestui  que  trust  should  come  in  as  a  gen- 
eral creditor,  and  not  be  permitted  to  assert  a  specific 
lien.  But  the  distinction  was  disallowed  (y)  ;  for  "An 
abuse  of  trust,"  said  Lord  Ellenborough,  "  can  confer 
no  rights  on  the  party  abusing  it,  nor  on  those  whp 
claim  in  privity  with  him  "  (z). 

2.  It  was  said  by  Lord  King  that  "  money  had  no  "Money  has 
earmark,  insomuch  that  if  a  receiver  of  rents  should  no  ear- 
lay  out  all  the  money  in  the  purchase  of  land,  or  if'  an  >iiark." 
executor  should  realise  all  his  testator's  estate,   and 
afterv^ards  die  insolvent,  yet  a  Court  of  equity  could 
not  charge  or  follow  the  land"  (a)  ;  and  bank  notes. Bank-notes 
and  negotiable  bills  have  been  represented  as  possessing  and  negoti- 
the  same  quality.     But  the  notion  seems  to  have  origi-  *^^^  ^^^" 
nated  from  some  misconception,  and  cannot  be  sup- 
ported.     Lord    Mansfield    observed,    "It    haB    been 
quaintly  said  that  the  reason  why  money  cannot  be 
*  followed  is  because  it  has  no  earmark,  but  [  *  893] 
this  is  not  true.     The  true  reason  is  upon  account  of 
the  currency  of  it — it  cannot  be  recovered  after  it  has 
passed  in  currency     Thus  in  the  case  of  money  stolen, 
the  true  owner  cannot  recover  it  after  it  has  been  paid 
•  away  fairly  and  honestly  upon  a  valuable  and  bon&fldd 
consideration  :  but  fcefore  the  money  has  passed  in  cur- 
rency an  action  may  be  brought  for  the  money  itself. 
Apply  this  to  the  case  of  a  bank-note — an  action  may 
lie  against  the  finder,  it  is  true,  but  not  after  it  has  been 
paid  away  in  currency  "  (6).     And  Lord  Ellenborough 
observed,   "  The  dictum  that  money  has  no  earmark 
must  be  understood  as  predicated  only  of  an  undivided 
and   undistinguishable   mass    of  current   money  ;  but 
money  kept  in  a  bag,  or  otherwise  kept  apart  from  other 

{y)  The  same  point  has  been  viewed  as  not  maintainable  in 
several  previous  cases,  as  in  Whitecomb  v.  Jacob,  1  Salk.  160  ; 
•  Lane  v.  Dightoii,  Amb.  409;  Eyal  v.  Ryal,  lb.  413  ;  Balgney  v. 
Hamilton,  lb.  414.  N.  B.  Wilson  v.  Foreman,  2  Dick.  593,  is 
misreported  ;  see  Lench  v.  Liench,  10  Ves.  519.  The  subsequent 
cases  are  Lord  Chedworth  v.  Edwards,  8  Ves.*  46;  Greatley  v. 
Noble,  3  Mad.  79;  Bnckeridge,  v.  Glasse,  Cr.  &  Ph.  126;  Murray 
1).  Pinkett,  12  CI.  &  Fin.  784;  Sheridan  v.  Joyce,  1  Jon.  &  Lat. 
401:  Trench  v.  Harrison,  17  Sim.  Ill;  Harford  i:  Lloyd,  20  Beav. 
310;  Frith  r.  Cartland,  2  H.  &  M.  417. 

(z'l  Taylor  !■.  Plumer,  3  M.  &  S.  574. 

(a)  Deg  V.  Deg,  2  P.  W.  414;  and  so  his  Lordship  seems  to  have 
decided  in  Cox  v.  Bateman,  2  Ves.  19;  and  see  Waite  v.  Whor- 
wood,  2  Atk.  159 ;  W^hitecomb  i.  Jacob,  1  Salk.  160. 

(J)  Miller  v.  Race,  1  Burr.  457,  459. 
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money,  guineas,  or  other  coin  marked  (if  the  fact  were 
so)  for  the  purpose  of  being  distinguished,  are  so  far 
earmarked  as  to  fall  within  the  rule  which  applies  to 
every  other  description  of  personal  property,  whilst  it 
remains  in  the  hands  of  the  factor  or  his  general  legal 
,  representatives"  (c).  The  only  distinction,  then,  be- 
tween mon^,  notes,  or  bills,  and  other  chattels,  appears 
to  be  this— that  the  former,  for  the  protection  of  com- 
merce cannot  be  p'ursued  into  the  hands  of  a  bond  fide 
holder,  to  whom  they  have  passed  in  circulation  (d), 
whilst  other  chattels  can  be  recovered  even  from  a  pur- 
chaser for  valuable  consideration,  provided  he  did  not 
buy  them  in  market  overt.  Money  (e),  notes  (/), 
and  bills  (gr),  may  be  followed  by  the  rightful  owner, 
where  they  have  not  been  circulated  or  negotiated,  or 
if  the  person  to  whom  they  passed  had  express  notice  of 
the  trust  (A))  And  the  only  difPerence  to  be  taken  be- 
tween money  on  the  one  hand,  and  notes  and  bills  on  the 
other,  is  that  money  is  not  earmarked,  and  thereifore  can- 
not be  tracjed  except  under  particular  eirctimstances,  but 
notes  and  bills,  from  carrying  a  number  or  date,  can  in 
general  be  identified  by  the  owner  without  difficulty  (i). 
Trust  money  3.  We  may  here  put  the  case  of  trust  money  mixed 
mixed  with,  in  the  same  heap  with  the  trustee's  money.  It  may  be 
the  trustee's  [*894]  said,  that  the  trust  *money  has,  like  water,  "run 
money.  ^^^  ^^^  general  mass,  and  become  amalgamated,  and 

therefore  the  cestui  que  trust  has  no  lien.  But  clearly 
this  cannot  be  maintained,  for  suppose  a  trustee,  partly 
with  his^own  money  and  partly  out  of  the  trust  fund, 
to  have  purchased  an  estate.  It  cannot  be  predicated  of 
any  particular  part  of  the  estate  that  it  was  purchased 
with  the,  cestui  que  trust's  money,  and  yet  the  cestui  que 
trust  has  a  lien  upon  the  whole  for  the  amount  that  was 
misemployed    (fc).     And  it  follows  in  the  other  case, 

(c)  Taylor  v.  Plumer,  3  M.  &  S.  575.  " 

[(d)  Collins  V.  Stimson,  11 Q.  B.  D.  142.] 

(e)  See  Taylor  v.  Plumer,  3  M.  &  S.  575  :  Miller  v  Eace,  1 
Burr.  457  ;  Howard  v.  Jenlmet,  3  Burr.  1369 ;.  King  v.  Eggiug- 
ton,  1  T.  R.  370 ;  Eyall  v.  EoUe,  1  Atk.  172. 

(/)  AnoD.  case,  1  Salk.  126  ;  S.  C.  1  Eaym.  738  ;  Miller  v.  Race, 
1  Burr.  457 ;  Taylor  v.  Plumer  3  M.  &  S.  562. 

(g)  Bennet  v.  Mayhew,  cited  Pulteney  v.  Darlington,  1  B.  C.  C. 
232,  and  Cator  v.  Earl  of  Pembroke,  2  B.  C.  C.  287  ;  Frith  v. 
Cartland,  2  H.  &  M.  417  ;  and  see  Ew  parte  Sayers,  3  Ves.a69  ; 
Lord  Chedworth  v.  Edwards,  8  Ves.  46  ;  Eyali  v.  Eolle,  1  Atk. 
172  ;  Raphael  v.  Bank  of  England.  17  C.  B.  161.     ' 

(A)  Verney  v.  Carding,  cited  Joy  ».  Campbell,  1  Sch.  &  Lef.  345. 

(i)  See  Ford  v  Hopkins,  1  Salk.  283. 

(fc)  Lane  r.  Dighton,  Amb  409;  Lewis  v  Madocks,  17  Ves.  57, 
58;  Price  f.,  Blakemore,  6  Beav,  507;  Hopper  v.  Conyers;  ■:!  L  E. 
Eq,  549.  '        .        i-r  •       ,'         • 
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that  though  the  identical  pieces  of  coin  cannot  be  as- 
certained, yet,  as  there  is  so  much  belonging  to  the 
trust  in  the  general  heap,  the  cestui  qtie  trust  is  entitled 
to  take  so  much  out  (Z). 

4.  Upon  a  similar  principle,  if  a  surviving  partner,  Assets  em- 
being  the  executor  of  a  deceased  partner,  continue  the  ployed  in 
testator's  capital  without  authority  in  his  trade,  though  ^^^6- 
the  capital  may  consist  only  of  the  stock  and  debts  of 

.  the  partnership,  and  these  may  undergo  a  continual 
course  of  change  and  fluctuation,  yet  the  Court  follows 
the  trust  capital  throughout  all  its  ramifications,  and 
gives  to  the  bianeficiaries  of  the  deceased  partner's  es- 
tate the  fruits  derived  from  that  capital  so  continually 
altered  and  changed  (m). 

5.  And  so  if  a  trustee  pay  trust  money  into  a  bank  to  Money 
the  account  of  himself,  not  in  any  way  earmarked  With  followed 
the  trust,  and  also  keep  private  monies  of  his  own  to  tl"^°gli  * 
the  same  account,  the  Court  will  disentangle   the  ac- 
count, and  separate  the  trust  from  the  private  monies, 

and  award  the  former  specifically  to  the  cestui  que 
trust  (w).  [And  the  same  rule  will  apply  equally  in 
the  case  of  a  person  occupying  a  fiduciary  position,  al- 
though not  an  express  trustee,  as  a  factor,  or  agent  (o), 
and/  has  even  been  applied  to  the  case  of  a  person  bor- 
rowing money  for  a  specific  purpose  and  not  applying 
it  for  the  purpose  for  which  it  was  advanced  (p).  It 
was  formerly  held  that]  as  against  the  cestui  que  trust 
the  general  rule  must  prevail  that  the  sums  drawn  out 
must  be  attributed  *  to  the  earliest  deposits,  [  *  895] 
according  to  the  order  in  which  they  were  paid  in  (q) ; 
[but,  where  the  question  is  only  between  the  cestui  que 
trust  and  the  trustee,  the  rule  has  been  modified,  and 
so  long  as  the  trustee  has  monies  of  his  own  standing 

(Z)  See  Pennell  r.  Deffell,  4  De  G.  M.  &  G.  382;  Ex  parte  Say- 
ers,  5  Ves.  169;  Erne-st  r.  Croysdill,  2  De  G.  F.  &  J.  175;  Frith 
V.  Cartland,  2  H.  &  M.  417;  [Se  Hallett's  Estate,  13  Ch.  D. 
696.  J 

(m)  See  pp.  277,  278,  supra. 

(»)  Pennell  v.  Deffell,  4  De  G.  M.  &  G.  372.  The  observations 
of  L.  J.  Knight  Bmoe,  p.  381,  are  well  worth  a  careful  perusal. 
IBe  Hallett's  Estate,  13  CHi.  D.  696;  Birt  v.  Burt,  11  CSi.  D.  773, 
note;  and  see  ExpaHe  Hardcastle,  44  L.  T.  N.  S.  523;  29  W.  E. 
615,  where  the  case  failed  on  the  identification  of  the  trust 
funds.] 

(d)  Be  Hallett's  Estate,  13  Ch.  D.  696,  where  the  earlier  cases 
/are  discussed  ;  Birt  v.  Burt,  11  Ch.  D.  773,  note.] 

[(jo)  Gibert  v.  Gonard,  52  L.  T.  N.  S.  54;  33  W.  R.  302;  and 
see  Harris  v.  Truman,  7  Q.  B.  D.  340:  9  Q.  B.  D.  264.]  Gibert  v. 
Gonard,  is  also  reported  in  54  L.  .J.  N.  S.  Ch.  439. 

[(?)  Pennellr.  Deffell,  4  De  G.  M.  &  G.  372;  Frith  v.  Cartland, 
2  H.  &  M.  417;  Brown  r.  Adams,  4  L.  E.  Ch.  App.  764.] 
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to  the  account,  dra-vyings  by  him  for  his  private  pur- 
poses Will  be  attributed  ■  to  his  private  monies,  leaving- 
the  trust  monies  intact  (r).  This  follows  from  the  gen- 
eral principle  that  where  a  man  does  an  act  which  may- 
be rightfully  performed,  he  cannot  say  that  that  act  was 
intentionally,  and  in  fact,  done  wrongly  ;  so  far  as  pos- 
sible the  honest  intention  of  drawing  out  his  own  money 
must  be  attributed  to  the  trustee.  Where,  however, 
the  trustee  has  exhausted  his  own  monies,  and 'the  ac- 
count at  the'  bank  is  composed  of  monies  belonging 
to  difFerent  trusts,  the  general  rule  will  prevail,  and  the 
sums  drawn  out  will,  in  the  absence  of  evidence  to  the 
contrary,  be  attributed  to  the  earliest  deposits  (s).]  If  _ 
trust  money  be  paid  into  a  bank  to  an  account  headed 
in  such  a  -way  that  the  banker  cannot,  fail  to  know,  and 
must  be  taken  to'  know  that  it  was  a  trust  account, 
though  the  bankers  are  not  bound  to  enquire  into  the 
propriety  of  the  trustee's  cheques  upon  that  account, 
yet  if  the  trustee  becomes  bankrupt  and  has  overdravni 
his  private  account,  the  ba;nk  cannot  apply  the  credit 
of  the  trust  accimnf  by  way  of  set  ofP  against  the  debit 
of  the  private  account  (i). 

[But  where  a  banking  company  were  employed  as 
agents  to  collect  money  and  to  remit  it  to  their  employ- 
ers, and  they  received  the  money  in  cash  and  placed  it 
with  the  other  cash  of  the  bank,  and  informed  their 
employers  that  the  money  had  been  remitted,  but  be- 
fore ,it  was  actually  remitted  the  bank  failed,  it  was 
held  that  the  money  was  part  of  the  general  assets  of 
the  bank,  and  that  the  employers  of  the  bank  had  no 
priority  over  the  other  creditors  (u);  but  this  ease  has. 
been  disapproved  of  by  the  Court  of  Appeal  and  can- 
not be  regarded  as  law  (v).^ 
[Different           6.  In  a  recent  Scotch  case  where  the  funds  of  two 
trust  funds     charities  had  been  intermixed  and  dealt  with  as  a  com- 
inter-mixed.]  _^ " 

[(r)  Be  Hallett's  Estate,  13  Ch.  D.  696  ;  overruling  Pennell  v. 
Deffell,  nbi  supra,  and  the  other  earlier  cases.] 

[(s)  Re  Hallett's  Estate,  uhi  supra.} 

{t)  Ex  parte  Kingston,  6  L.fE.  Ch.  App.  632. 

[(■«)  Ex  parte  Dale  and  Company,  11  Ch.  D.  772;  and  see 
Whiteeomb  v.  Jacob,  1  Salk.  160;  Ryall  v.  Eolle,  1  Atk.  165, 172j 
Ex  parte  Dumas,  1  Atk.  232;  Scott  v.  Surman,  "Willes,  400.] 

ICv)  Me  Hallett's  Estate,  13  Ch.  D.  696.] 

■ '  Where  an  insolvent  bank  mingled  the  proceeds  of  a  draft 
left  with  it  for  collection  -svith  its  own  funds  and  a  receiver  -vras 
appointed,  it  was  held  that  the  cestui  q«e  trust  could  not  follow 
his  money  into  the  receiver's  hands  but  must  occupy  the  position 
of  a  general  creditor;  Illinois  Trust  and  Savings  Bank  v.  Buffalo 
Bank,  15  Fed.  Rep.  858. 
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mon  fund,  and  part  of  ^ho  trust  funds  which,  however, 
could  be  traced  as  having  originally  belonged  to  one 
of,  the  charities  had  been  invested  in  land  which  , 
*  subsequently  increased  vei;y  largely  in  [  *  896  ] 
■value,  it  was  held  that  the  profit  must  be  taken  to  have 
been  made  by  the  whole  trust,  and  must  be  apportioned 
between  the  charities  in  the  proportions  in  which  they 
-  were  originally  entitled  to  th^  common  fund  (w).] 

7.  In  tracing  money  into   land,  the  principal  diffi-  Following 
culty    in    the  old  cases  arose    from    the    Statute  of  money  into 
Frauds  (x),  the  7th  section  enacting  that  all  declara-  land  with 
tions  of  trusts  of  land  should  be  manifested  and  proved  the ^tatuteof 
by  some  writing.     It  was  formerly  held  that  parol  evi-  Frauds., 
dence,  to  prove  a  state  of  circumstances  from  which 

a  Court  of  equity  Would  elicit  a  constructive  trust,  was 
inadmissible  (y);  but  Lord  Hardwicke,  on  the  ground 
that  constructive  trusts  were  excepted  out  of  the  Stat- 
ute of  Frauds  (z),  ruled  that  parol  evidence  might  be 
given  (a);  and  Sir  T.  Clarke,  in  the  leading  case  of 
Lane  v.  IHghton  (b)  (though  had  the  point  been  res  In- 
tegra, he  should  have  thought  the  evidence  not  admis- 
sible within  the  statute)  followed  the  authority  of  Lord 
Hardwicke;  and  whatever  doubts  might  formerly  have 
been  entertained  upon  the  subject  the  law  is  now  set- 
tled (c).' 

8.  The  mere  fact  that  a  trustee  has  trust  money   in  Trustee 

his  hands  when  he  makes  a  purchase,  is  not  ,sufiS.eient  bound  to 

to  attach  the  trust  on  lands  bought  by  him  (d).^     But  invest  a 

if  a  trustee  who  is  under  an  obligation    to  lay  out  ^^^^^  sum, 
,      J  T_  i  i       i  •  and  purehas- 

money  on  land,  purchase  an  estate  at  a  price  corres-  ing-^that 

ponding  with  the  sum  to  be  invested,  the  Court,  inde-  price, 
pendently  of  positive  evidence,  may  presume  ■  the  trust 
money  to  have  been  so  applied  (e).     But  no  such  pre- 
sumption can  be  raised  where  it  can  be  shown  that  the 
trustee,  though  under  such  an  obligation,  was  mistaken 

[(je)  The  Lord  Provost,  &c.,  of  Edinburgh  v.  The  Lord  Advo- 
cate, 4  App.  Cas.  823.]  • 

(a;)  29  Car.  2,  c.  3. 

(V)  See  sapra,  Chap.  IX.  s.  2,  p.  167. 

m  By  the  ^th  Section;  see  p.  193,  s»pra. 

(a)  Eyal  t;.  Ryal,  Amb.  413;  and  see  Anon,  case,  Sel.  Ch.  Ca. 
.57. 

iV)  Amb.  409. 

(c)  Lench  v.  Lench,  10  Ves.  517;  Hopper  r,.  Conyers,  2  L.  E. 
Eq.  549. 

(d)  Sealy  v.  Stawell,  2  Ir.  Eq.  326. 

(e)  See  Anon,  case,  Sel.  Ch.  Ca.  57;  Price  v.  Blakemore',  6 
Beav.  507;  Mathias  v.  Mathias,  3  Sm.  &  G.  552. 

'  See  ante,  p. 

*  Phai-is  V.  Leachman,  20  Ala.  663. 
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Covehaut  to 
settle  his 
whole 
peisonal 
estate  and  a 
subsequent 
purchase  is 
made. 


Whether 
cesim  que 
trust  can  take 
the  land 
itself,  or  has 
only  a  lien. 


[Trustee 
may  follow 
trust  money 
though  he 
has  concurred 
in  breach.  ] 

Statute  of 
Limitations. 


in  the  nature  of  the  trust,  and  acted  under  a  different 
impression  (/).  And  where  a  tenant  for  life  with 
power  to  sell  and  invest  in  the  purchase  of  other  land, 
purchased  lands  with  borrowed  monies,  and  many  years 
afterwards  sold  the  settled  estates,  and  applied  the  pur- 
chase money  partly  in  discharge  of  the  debts  thus  con- 
tracted by  him,  it  was  held  that  the  purchased  lands 
could  not  be  treated  as  liable  to  the  trusts  of  the  set- 
tled estates  (gr).^ 

9.  In  Lewis  r.  Madocks  (h),  no  evidence  to  connect 
[  *  897  ]  any  particular  *  fund  with  the  estate  was  nec- 
essary, for  a  person  having  covenanted  on  his  mar- 
riage to  settle  all  the  personalty  he  should  acquire  upon 
certain  trusts,  and  having  afterwards  invested  parts  of 
his  personalty  on  land,  it  was  clear  that  the  money  ex- 
pended upon  the  estate  was  bound  by  the  trust,  and 
could  therefore  be  followed  into  the  purchase. 

10.  Where  a  trust  fund  is  traceable  into  land,  and 
the  fund  constitutes  a  part  only  of  the  money  laid  out 
in  the  purchase,  the  Court  has  usually  given  a  lien 
merely  on  the  land  for  the  trust  money  and  interest  (i); 
but  where  the  entire  land  is  clearly  the  fruit  of  the 
trust  fund,  the  cestuis  que  trust  must  upon  principle 
have  a  right  to  take  the  land  itself,  whether  the  pur- 
chase was  or  not  of  the  description  authorized  by  the 
trust  (fc)." 

[11.  A  trustee,  who  has  himself  concurred  in  a  breach 
of  trust  whereby  the  trust  estate  has  been  improperly 
spent  upon  buildings  upon  his  co-trustee's  property, 
may,  notwithstanding  such  concurrence,  take  proceed- 
ings against  his  co- trustee  to  follow  the  trust  prop- 
erty («).] 

VI.  Where  trust  money  is  followed  into  the  hands  of 
a  persoQ  who,  as  having  received  it  by  collusion,  or  with 
express  notice  of  the  trust,  becomes  himself  a  trustee. 


(/)  Perry  v.  Phelips,  4  Ves.  108,  see  116, 117. 

(g)  Denton  1).  Davies,  18  Ves.  499. 

Vk)  8  Ves.  150;  S.  C.  17  Ves.  48. 

(i)  Lane  r.  Dighton,  Amb.  409  ;  Lewis  v.  Madocks,  8  Ves.  150  f 
17  Ves.  48,  see  57  ;  Price  u  Blakemore,  6  Beav.  507  :  Scales  -u. 
Baker,  28  Beav.  91 ;  Hopper  v.  Conyers,  2  L.  E.  Eq.  549. 

(7c)  Trench  v.  Harrison,  17  Sim.  111.  Lord  Manners,  in  Sav- 
age V.  Carroll,  1  B.  &  B.  265,  see  284,  seems  to  have  thought  oth- 
erwise ;  but  this  was  before  Taylor  v.  Plnmer,  p.  892,  supra. 

[{I)  Carson  v.  Sloane,  13  L.  E.  Jr.  139 ;  Price  v.  Blakemore,  6 
Beav.  507.] 

'  And  see  Noble  «.  Andrews,  37  Conn.  346. 
^  Oliver  v.  Piatt,  3  How.  333  ;-  Kaufman  v.  Crawford,  9  "W.  & 
S.  134  ;  Murray  v.  Lylburn,  2  Johns.  Ch.  441. 
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he  is  precluded  from'  pleading  the  Statute  of  Limita- 
tions (m). 

[13.  It  is  not  a  fraudulent  preference  on  the  part  of  [Repayment 
a  trustee  who  has  misappropriated  trust  money  to  make  of  trust 
it  good  on  the  eve  of  bankruptcy  (w).  ^°°f^i°°*  * 

14  Money  obtained  by  fraud  cannot  be  followed  into  p^ference!] 
the  hands  of  persons  who  take  it  in  satisfaction  of  a 
bond  fide  debt  without  notice  (o).] 


*  SECTION*  III.  [•*  898J 

OS   THE  HEMEDT  FOB  A  BREACH  OF  TRUST  AGAINST  THE  TEUS- 
TEE  PERSONALLY. 
/ 

1.  We  may  remark  in  limine  that  by  a  modern  stat-  Fraudulent 
ute  {p),^  a  breach  of  trust  hals  been  made  a  criminal  Trustees' 
act,  and  that  if  a  trustee  of  any  property  for  the  bene-  Punishment 
fit  of  another  person,  or  for  any  public  or  charitable  '^ " 
purpose,  with  intent  to  defraud,  appropriates  the  same 
to  his  own  use  or  for  any  other  purpose  than  the  legiti- 
mate one,  he  is  now  to  be  deemed  guilty  of  a  misde- 
meanour and  be  liable  to  be  kept  in  penal  servitude  for 
any  term,  not  exceeding  seven  years  and  not  less  than 
three  years,  or  to  be  imprisoned  for  .any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement.  But  no  prosecu- 
tion is  to  be  commenced  without  the  sanction  of  Her 
Majesty's  Attorney-G-eneral,  or,  in  the  vacancy  of  that 
o£Sce,  of  the  Solicitor- General;  nor,  where  civil  pro- 
ceedings have  been  taken,  without  the  sanction  pi  the 
Court  of  civil  judicature  before  which  the  same  are 
pending  {q).  And  no  remedy  at  law  or  in  equity  is  to 
be  affected,  nor  is  the  Act  to  prejiidiee  any  agreement 
entered  into  or  security  given  by  any  trustee,  having  for 
its  object  the  restoration  or  repayment  of  any  trust 
property  misappropriated. 

"  (m)  Ernest  v.  Croysdill,  3  De  G.  F.  &'j7T75";~6~~JurrS7  S. 
740 ;  Eolfe  v.  Gregory,  11  .Tur.  N.  S.  97 ;  S.  C.  4  De  G.  .T.  &  S. 
576;  see  post,  p.  ^00. 

[(»)  Ex  parte  Stnbbins,  17  Ch.  D.  58.] 

[(o)  Northern  Counties,  &c-.  Insurance  Company  i:  Whipp,  26 
Ch.  D.  482,  495.] 

(p)  24  &  25  Vict.  c.  96,  ss.  80,  86,  re-enacting  substantially  20 
&  21  Vict.  c.  54,  -which \bad  been  repealed  by  24  &!25  Vict.,  c.  94. 

(q)  See  Wadham  v.  Eigg,  1  Dr.  &  Sm.  216. 

'  Similar  acts  have  been  adopted  in  most  of  the  United  States 
making  a  wilful  breach  of  trust  with  intent  to  defraud  a  misde- 
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Effect  of  Act 
upon  civil 
proceedings. 


Where  a 
solicitor  is 
party  to  a 
breach  of 
trust. 


2.  This  last  mentioned  enactment  of  the  statute  leaves 
the  remedy  of  the  cestui  que  trust  in  reference  to  civil 
proceedings  exactly  as  it  stood  before  the  Act.  It  re- 
lieves him  fitom  such  obligation,  if  any,  as  the  statute 
might  have  been  held  to  impose  of  prosecuting  the 
fraudulent,  trustee  before  proceeding  to  recover  his 
property  (r);  and,  notwithstanding  the  general  policy 
of  the  law  (s),  may  perhaps  be  held  to  go  so  far  as  to 
authorize  an  agreement  for  the  restoration  of  the  trust 
property  even  though  the  withdrawal  of  an  indictment 
against  the  trustee  b^  oile  of  the  terms  of  the  arrange- 
ment. 

[  *  899  j  *  3.  A  Solicitor,  who  wilfully  advises  a 
breach  of  trust,  is  liable  to  be  struck  off  the  roll  (t). 
And  d,  fortiori  a  solicitor,  who,  being  a  trustee,-  himself 
commits  a  vailful  breach  of  trust,  is  amenable  lo  the 
same  penalty  (m).  But  a  solicitor  is  not  liable  as  a 
constructive  trustee  for  the  consequences  of  acts  done 
by  such  solicitor,  pursuant  to  instructions  from  his 
clients,  who  are  trustees,  and  exercising  their  legal 
powers,  unless  the  solicitor  either  receive  some  part  of 
the  trust  propesrty  or  assist  with  knowledge  in  some 
dishonest  and  fraudulent  design  on  the  part  of  his 
clients  (v).  Thus  a  testator  devised  and  bequeathed 
his  residuary  estate  to  Crush,  Lugar,  and  Addy,  his 
three  trustees  and  executors,  upon  trust  for  his  four 
children,  viz.  Ann  (who,  married  Barnes),  Susan  (who 
married  the  trustee,  Addy),  and  "William  and  Mary. 
The  shares  of  Ann  and  Susan  were  to  be  held  upon 
trust  for  their  separate  use  respectively,  without  power 
of  anticipation,  with  remainder  to  their  children;  and 
the  will  contained  a  power  of  appointtnent  of  new  trus- 
tees vested  in  the  executors,  but  there  was  .no  authority 
to  diminish  their  number.  Crush  renounced  and  dis- 
claimed, and  Clarke  was  appointed  in  his  place;  but 
Lugar,  and  Clarke  both  died,  and  Addy  became  sole 
trustee  of  the  trust  fund.  The  shares  of  Susan  and 
William  had  been  satisfied,  and  Mary's  share  was  not 
in.  question;  but  as  to  the  share  of  Ann,  the  wife  of 


(r)  As  to  the  necessity  for  prosecuting  before  taking  civil  pro- 
ceedings in  cas^s  of  felony,  see  Cox  v.  Paxton,  17  Ves.  S2& ; 
White  V.  Spettigue,  13  M.  &  W.  603  ;  Scattergood  v.  Sylvester, 
15  Q.  B.  506  ;,  [Midland  Insurance  Company  v.  Smith,  6  Q.~B.  B. 
561  :  Roope  V.  D'Avigdor,  10  Q.  B.  D.  412.-] 

(s)  See  Keir  v.  Leeman,  9  Q.  B.  371  ;  [Williams  t).~Bayley,  1 
L.  E.  H.  L.  200  ;  Flower  v.  Sadler,  10  Q.  B.  D.  572.] 

(t)  Goodwin  v.  Gosnell,  2  Coll.  457,  see  p.  462. 

(u)  Be  Chandler,  22  Beav.  253:  Re  Hall,  2  Jur.  N.  S.  633 

(v)  Barnes  v.  Addy,  9  L.  E.  Ch.  App.  251,  per  Lord  Selbome. 
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Barnes,  there  being  disputes  between  Addy,  the  trustee, 
and  Barnes,  Addy  instrticted  his  solicitor,  Duffield,  to 
appoint  Barnes  sole  trustee  in  the  place  of  Addy,  so  far 
as  regarded  the-  share  of  Ann  Barnes.  Duffield  repre- 
sented the  danger  of  placing  the  fund  under  the  power 
of  a  single  trustee,  and  advised  Addy  not  to  do  it;  but, 
as  he  persisted,  he  advised  him  at  iall  events  to  tate  a 
deed  of  indemnity.  Duffield  afterwards  declined  to 
proceed  unless  a  separate  solicitor  acted  for  Mrs. 
•Barnes  and  her  children,  and  Preston  was  thereupon 
appointed  such  solicitor,  and  he  wrote  to  Ann  Barnes 
a  letter  explanatory  of  the  risk,  but  nevertheless  Ann 
Barnes  wished  it  "to  be  done.  The  deed  of  appoint- 
ment of  Barnes  as  sole  trustee,  and  the  deed  of  indem- 
nity which  had  jbeen  proposed  by  Duffield,  were  then 
approved  by  Preston  and  executed;  and  Addy  trans- 
ferred the  share  of  Ann  Barnes  (amounting,  after  de- 
dnctions,  to  2074Z.  consols),  into  the  name  of  Barnes, 
who  the  nerxt  day  sold  it  out,  and  applied  the  proceeds 
in  his  business  and  became  bankrupt  The  fund  hav- 
ing been  lest,  the  children  of  Ann  Barnes  filed  their 
bill  against  the  *administratrix  of  Addy  (then  [  *  900  ] 
deceased),  and  against  Duffield  and  Preston,  to  com- 
pel them  to  restore  the  trust  fund.  Addy's  estate  was 
declared  liable,  but  the  bill  was  dismissed  as  against 
Duffield  and  Preston.  The  plaintiffs  appealed  from 
this  dismissal,  and  rested  their  case  on  the  solicitors 
being  parties  to  a  threefold  breach  of  trust,  viz.,  first, 
the  appointment  of  a  single  trustee;  secondly,  the  trans- 
fer of  the  fund  into  the  name  of  .a  sole  trustee;  and, 
thirdly,  the  division  of  the  fund,  so  that  there  should  be 
a  separate  trustee  of  each  part.  There  was  no  evidence 
that  either  Duffield  or  Preston  suspected,  or  had  reason 
to  suspect,  the  good  faith  of  Barnes,  and  Lord  Selborne 
and  Lord  Justice  James  concurred  in  the  principle  above 
laid  down,  and  dismissed  the  appeal  with  costs  (lo). 

4  As  regards  civil  proceedings  for  compensation  Civil  pro- 
against  the  trustee,  the  cestui  que  trust,  in  the  event  of  ceedings. 
a  breach  of  trust,  is  entitled  to  institute  proceedings 
against  the  trustee  to  compel  a  compensation  from  tiim 
personally  for  the  loss  which  the  trust  estate  has  sus- 
tained ' ;  and  if  the  plaintiff  has  a'vested  interest  and 
has  reason  to  apprehend  that  the  trustee  is  going  abroad, 
he  may  obtain  a  writ  of  ne  exeat  regno  (x).     [But  the 

(w)  Barnes  v.  Addy,  9  L.  R.  Ch.  App.  244j 
(x)  Hawkins  ».  Hawkins,  1  Dr.  &  Sm.  75.     As  to  the  assign- 
ment of  a  right  to  sue  for  redress  in  respect  of  abreachoftrust,see 

'  Lathrop  v.  Brampton,  31  Cal.  17. 

t  5  LAW  OF  TRUSTS. 
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breach  of  trust  must  be  brought  home  to  the  trustee,  and 

if  there  is  a  doubt  whether  the  trustee  has  acted  honestly 

and  bond  fide  in  the  discharge  of  his  duty,  although  he 

may  have  made  mistakes,  the  doubt  should  be  deter- ' 

mined  in  favour  of  the  trustees  (y). '] 

Statute  of  5.  This  right  to  sue  is  not  affected  by  the  Statute  of 

Limitations.   Limitation  (z)  \     And  even  a  trustee,  who  was  also  a 

[  *  901  ]  cestui  que  trust  in  *remainder,  and  by  whose 

neglect  the  tenant  for  life  got  possession  of  "the  fund, 

has  been  allowed,  notwithstanding  the  statute,  to  re- 

.     cover  it   from   the  estate  of  the  tenant  for  life  who 

wrongfully  possessed  himself  of  it  (a);  and  an  agent 

Hill  y.  Boyle,  4  L.  R.  Eq.  260.  If  a  trustee  has  made  default  in 
payment  of  a  trust  fund  which  was  in  his  hands,  and  was  mis- 
applied, he  can  be  attached,  though  he  may  have  spent  the  money 
before  the  date  of  the  order  for  payment,  and  is  unable  to  pay, 
and  such  trustee  is  within  the  third  exception  of  the  Debtors' 
Act,  32  &  33  Vict.  c.  62,  s.  4;  Middleton  v.  CSiicnester,  6  L.  E, 
Ch.  App.  152. 
\{y)  Per  Jessel,  M.  E.;  Re  Owens,  47  L.  T.  N.  S..6I.3 
(z)  Phillipo  V.  Munnin^,  2  M.  &  C.  309;  Browne  v.  Eadford, 
"W.  N.  1874,  p.  124;  Milnes  v.  Cowley,  4  Price,  103;  Cator  v. 
Croydon  Eailway  Company,  4  Y.  &  C.  405;  Downes  v.  Bullock, 
25  Beav.  61;  Clark  v.  Hoskins,  36  L.  J.  N.  S.  Ch.  689;  Butler  v. 
Carter,  5  L.  E.  Eq.  276;  Brittlebank  r.  Goodwin,  5  L.  E.  Eq.  545; 
Hartford  v.  Power,  2  Ir.  Eep.  Eq.  204;  Wcodhousei;.  Woodhouse,  1 
8  L.  B.  Eq.  514.  Burdick  v.  Garrick,  5  L.  E.  Ch.  App.  233;  Stone 
V.  Stone,  5  L.  E.  Ch.  App.  74;  Mutlow  v.  Bigg,  18  L.  E.  Eq.  246, 
reversed  on  other  grounds,  1  Ch.  D,  385;  Watson  v.  Saul,  1  Giff. 
188;  Harris  v.  Harris  (No.  2),  29  Beav.  110;  Ernest  v.  Croysdill. 
2De  G.  F.  &  J.  175;  Rolfe  v.  Gregory,  11  Jur.  N.  S.  98;  S.  C.  4, 
De  G.  J.  &  S.  576;  and  see  Bright  v.  Legerton,  2  De  G.  F.  &  J. 
606;  Tyson  v.  Jackson,  30  Beav.  384;  Cresswell  r.  Dewell,  4  Giff. 
466;  Burrowed  I'.  O'Brien,  15  Ir.  Ch.  Rep.  424;  Burrowcsr.  Gore, 
6  H.  L.  C.  907;  [Metropolitan  Bank  v.  Heircn,  5  Ex.  D.  319.] 
As  to  the  cases  of  Dunne  v.  Doran,  13  Ir.  Eq.  E.  545,  and  Brere- 
tpn  V.  Hutchinson,  3  Ir.  Ch.  Rep.  361 ;  sed  Brittlebank  v.  Good- 
win, 5  \i.  E.  Eq.  551.  But  see  Carroll  v.  Hargrave,  5  I.  E.  Eq. 
1!23.  As  to  suits  between  solicitor  and  client,  see  i?e  Hindmaish, 
1  Dr.  &  Sm.  129. 

(a)  Butler ».  Carter,  5  L.  E.  Eq.  276. 

*  In  Pennsylvania  equitable  relief  will,in  such  cases,he  adminis- 
.  tered  in  an  action  for  money  had  a^d  received;  Aycinenav.  Penes 
6  "W.  &  S.  243.  In  Indiana  an  action  on  the  ease  is  allowed 
where  the  cestui  que  trust  seeks  damages  caused  by  reason  of  the 
trustee'snegligence  in  performing  his  duty ;  Bennett  ti.  Preston, 
17  Ind.  291.  Elsewhere,  so  long  as  the  trust  account  is  still  open 
the  cestui  que  trust  has  rfb  remedy  against  his  trustee  but  in  equity. 
State  V.  Diggs,  21  Md.  240;  Brooks  v.  Brooks,  11  Cush.  18;  White 
I).  Sheldon,  4  Nev.  280.  If  the  trust  account  be  closed  and  a 
balance  struck,  so  that  some  legal  claim  against  the  trustee  is 
established,  an  action  will  lie  at  law;  Beaches  v.  Dowin,  12  Vt. 
139;  Blue  v.  Patterson',  1  Dev  v.  Bat.  Eq.  457;  Duval  v.  Coven- 
hoven,  4  Wend.  561.    See  Perry  on  .Trusts  (3rd  Ed.)  \  S43. 

^  Kane  v.   Bloodgood,  7  Johns,   Ch.  90;  Norton  v.  Ladd,  22 
Conn.  203;  Creigh  v.  Benson,  10  Gratt,  231. 
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who -collects  debts  for  his  employer  under  a  power  of 
attoraey  to  collect  debts  and  hold  the  proceeds  upon 
certain  trusts,  is  regarded  as  a  trustee,  and  cannot  plead 
the  statute  (b).  [So  directors"of  a  company  who  have 
improperly  paid  dividends  out  of.  capital  cannot  plead 
the  statute  (c)]  And  the  personal  representatives  of  a 
deceased  trustee  who  has  committed  a  breach  of  trust, 
or  a  legatee  or  next  of  kin  in  possession  of  the  assets, 
with  notice  of  the  breach  of  trust  (d),  cannot  plead 
the  statute,  but  must  be  answerable  in  the  same  way  as 
the  testator,  or  intestate  would  have  been  (e).  But 
though  the  statute  canuot  be  pleaded  in  bar,  yet  where 
the  trust  fund  has  no  actual  existence,  but  the  suit  is 
for  damages,  gross  laches  will  per  cursum  cancellarice 
disoatitle  a  plaintiff  to  relief,  the  Statute  of  Limita- 
tions leaving  it  open  to  a  Court  of  equity  tci  act  upon 
its  own  rule  as  to  laches  and  acquiescence  (/).  [And 
where  a  suit  is  founded  on  a  breach  of  duty  or  fraud 
committed  by  a  person  in  the  position  of  a  trustee,  as 
where  a  director  receives  a  bribe  to  neglect  his  duty, 
time  will  commence  to  run  so  soon  as  the  fraud  has 
beea  discovered  (g)-} 

6.  By  a  recent  statute,  36.&  37  Vict.  c.  66,  s.  25,  subs.  36  &  37  Vict. 
2,  it  is  expressly  enacted  that  "no  claim  by  a  cestui  que  c.  66. 
trust  against  his  trustee  in  respect  of  any  breach  of  an 
express  trust,  shall  be  barred  by  any  statute  of  limita- 
tions.    But  37  &  88  Vict.  c.  57,  s.  10,  enacts  that  from 
1st  January,  1879,  no  money  or  legacy  charged  on  any 

(b)  B'Jidick  V.  Garrick,  5  L.  E.  Ch^  App.  233.  Solicitors  re- 
ceiving money  in  the  character  of  agents  can  in  general  .plead 
the  statute;  lie  Hindmarsh,  1  Dr.  &  Sm.  129;  "Watson  v.  "Wood- 
man, 2 J  L.  R.  Eq.  721;  but  not  so,  where  they  receive  monies 
bouncl  expressly  by  a  particular  trust  of  which  they  are  conu- 
sant; see  Bardie!!:  v.  Garrick,  5  L.  E.\Ch.  App.  240;  [aijd  see 
Power  V.  Power,  13  L.  E.  Ir.  281,  where  the  principle  was  laid 
down,  that  "where  there  is  not  merely  an  agency  between  the 
parties,  but  also  a  superadded  fiduciary  relation,  the  remedy  of 
the  principal,  who  is  then  also  the  cestui  que  trust,  is  not  one  aris- 
ing merely  from  contract,  or  duty  springing  from  such  contract, 
where  a  common  law  liability  would  alone  exist,  but  is  one  to  be 
dealt  with  on  the  equitable  relation  of  trustee  and  cestui  que 
trmt."]  •      ■ 

[(c)  Be  Flitcroft's  case,  21  Ch.  D.  519.] 

td)  Woodhouse  «. . "Woodhouse,  8  L.  E.  Eq.  514;  see  p.  521. 

(e)  Story  v.  Gape,  2  Jur.  N.  S.  703;  Obee  v.  Bishop,  1  DeG.  F. 
&  J.  137;  Brittlebank  v.  Goodwin,  S  L.  E.  Eq.  545.  But  see  the 
Irish  cases,  Dunne  v.  Doran,  13  Ir.  Eq.  Eep.  545;  Brereton  v. 
Hutchinson,  3  Ir.  Ch.  Eep.  361;  Carroll «.  Hargrave,  5  I.  E.  Eq. 
123. 

(/)  Philips  V.  Pennefather,  8  I.  E.  Eq.  486,  per  Sir  Jos.  Napier, 
C.  S. 

[(r/)  Metropolitan  Bank  v.  Heiron,  5  Ex.  D.  319.] 


1102  REMEDY  FOR  BREACH  OF  TRUST.  [CH.  XXX.  S.  3. 

[  *  902]  land  *  or  rent  shall,  though  secured  by  an  ex- 
press trust,  be  recoverable  but  within  the  time  allowed 
for  recovery  had  there  been  no  express  trust  (h). 
Trust  money      7.  Where  the  trustee  is  one  of  a  firm,  and  trust  money 
taken  by  a     finds  its  way  into  the  cofPers  of  the  firm,  with  the  sawc- 
fi''™-  tion  of  tfw  partners,  and  is  misapplied,  not  only  the 

trustee  but  the  partners  also  are  liable  (i).     And  if  one 
of  a  firm  of  solicitors,  in -transacting  business  with  trus- 
tees, practise  a  fraud  upon  the  trustees,  the  co-partners 
are  liable  (k). 
Corporation         8.  The  remedy  for  a  breach   of  trust  lies  against  a 
liable  for        corporation  as  well  as  against  an  individual ;  and  a  mu- 
breachof        nicipal  corporation  since  the   Municipal  Corporation 
"^"^  ■,  Act,  is  liable  for  a  breach  of  trust  committed  before  the 

Act  {I). 
Land  9.  If  a  trustee  dispose  of  the  trust  estate  to  a  pur- 

tortiously        chaser  for  valuable  consideration  ivithout  notice,  the 
sold.  cestui  que  trust  may  compel  the  trustee  to  purchase  other 

lands  of  equal  Value  to  be  settled  upon  the  like  trust  (m), 
or  the  cestui  que  trust  may  at  his  option  take  the  pro- 
ceeds of  the  sale,  with  interest,  or  the  present  estimated 
value  of  the  lands  sold,  after  deducting  any  increase  of 
price  caused  by  subsequent  improvements  (w). 
[Trnstee  [10.  If  a  trustee  for  the  separate  use  of  a  married 

aUo-wing         woman  for  life  allow  the  husband  to  get  possession  of 
husband  to     and  misapply  the  trust  fund  without  the  wife's  knowl- 

fundT^'*'  *^^  ^^S^'  ^^  ^^  ^^^^^^  ^°^  *^®  income  which  would  but  for 
the,  breach  of  trust  have  accrued  on  the  fund,  notwith-  , 
standing  that  the  married  woman  had  acquiesced  in  the 
payment  of  the  income  prior  to  the  breach  of  trust  to 
her  husband,  for  in  siich  a  case  no  assent  on  her  part, 
to  the  retainer  by  the  husband  of  the  subsequent  in- 
come can  be  presumed  (o).] 
Neglect  to  H'  Where  a  testator  had  directed  an  investment  in 

accumulate.  Three  per  Cent.  Consolidated  Bank  Annuities  and  an 
accumulation  of  the  dividends,  the  trustee  was  decreed 
to  purchase  the  sum  of  stock  which  the  fund,  if  regu- 
larly invested,  would  have  produced,  aind  to  make  good 

(h)'  See  ante,  p.  885. 

(i)  Eager  v.  Barnes,  31  Beav.  579. 

(it)  Sawyer  v.  Goodwin,  36  L.  J.  N.  S.  Ch.  578;  Long  b.  Hay, 
W.  N.  1871,  p.  134. 

(?)  Attorney-General  v.  Corporation  of  Leicester,  9  Beav.  546. 

(m)  See  Mansell  v.  Mansell,  2  P.  "W  681 ;  Vernon  v.  Vaudrey, 
Bam.  303;  Macnamara  v.  Carey,  1  Ir.  R.  Eq.  23;  and  see  37  &  bS 
Vict.  c.  78. 

(n)  See  Attorney-General  v.  Burgesses  of  East  Eetford,'2  M.  & 
K.  35;  but  see  Denton  v.  Davies,  18  Ves.  504.  ~ 

[(o)  Dixon  V.  Dixon,  9  Ch.  D.  587.] 
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the  amount  due  in  respect  of  subsequent  accumula- 
tion (jp). 

•    12.  If  a  settlement  contain  a  covenant  for  the  trans-  Covenant  to 
fer  of  stock,  [or  the  creation  of  a  charge  upon  property,]  transfer 
and  the  trustee  *  neglects  to  enforce  the  trans-  [  *  903 J  ^^''^■ 
fer  (g),  [or  the  creation  of  the  charge  (r),]  he  is  liable 
for  all  the  consequences. 

13.  So  if  there  be  a  trust  for  sale,  and  the  trustee  Neglect  to 
neglects  to  sell  for  a  great  length  of  time,  whereby  the  sell. 
property   is    deteriorated,    he    is   answerable   for    the 
losk.{s)\ 

14.  if  a  trustee  suffer  a  policy  of  insurance  to  be-  Policy 
come  forfeited  through  neglect  to  pay  the  premiums,  he  forfeited, 
is  bound  to  make  good  the  loss  to  the  cestui  que  trust  {t) ; 
provided,  that  is,  he  had  funds  in  hand  for  payment  of 

the  premiums,  for  if  he  had  none  and  could  procure  none,  > 
he  would  be  exempt  from  liability  (u).  He  may,  how- 
ever, either  advance  money  himself,  or  borrow  it  from 
another  on  the  socurity  of  the  policy,  and  a  lien  on  the 
policy  will  be  allowed  (v).  If  there  be  no  means  of 
keeping  up  the  policy  the  Court  will  diredt  it  to  be  sold 
or  surrendered  (to). 

[15.  In  a  recent  case  where  a  trustee  had  neglected  [Policy  im- 
to  give  notice  of  a  settlement  affecting  a  policy  to  the  Ppperly 
insurance  office,  and  had,  in  contemplation  of  .a  breach  hustend'and 
of  trust,  retired  in  favour  of  a  single  trustee,  who  allow-  surrendered 
.  by  his 

(p)  Pride  v.  Fooks,  2  Beav.  430;  see  Byrchall  v.  Bradford,  6  mortgagee.] 
Mad.  13;  S.  C.  Id.  235;  and  see  ante,  pp.  335,  336. 

(q)  Fenwicku  Greenwell,  10  Beav.  412. 

[(r)  Cleary  v.  Fitzgerald,  7  L.  E.  Jr.  229  ]  ' 

(s)  Devaynes  v.  Eobinson,  24  Beav.  8B;  Scnlthorpe  v.  Tipper, 
13  L.  E.  Eq,  232. 

(t)  Marriott  «.  Kinnersley,  Taml.  470. 

(u)  Now  so  decided,  Hobday  v.  Peters  (No.  3),  28  Beav.  603. 

(?■)  Clack  V.  Holland,  19  Beav.  273,  276,  per  Cfur.;  ifeLayton's 
Policy,  W.  N,_  1873,  p.  49;  and  see  Johnson  v.  Swire,  3  Giff.  194; 
Todd  V.  Moorehouse,  19  L.  E.  Eq.  ,69.  , [The  only  cases  in  which 
a  lien  upon  the  monies  secured  by  a  policy  can  be  created  in 
favour  of  a  mere  stranger,  or  a  part  owner  by  payment  of  pre- 
miums are  the  following  :  1.  By  contract  with  the  beneficial  owner 
of  the  property.  2.  By  reason  of  the  right  of  trustees  to  an  in- 
demnity out  of  their  trust  property  for  money  expended -by  them 
in  its  preservation.  3.  By  subrogation  to  this  right  of  trustees 
of  some  person  who  has  at  their  request  advanced  money  for  the 
preservation  of  the  property.  '4.  By  reason  of  the  right  of  a, 
mortgagee  to  add  to  his  charge  any  money  paid  by  him  to  pre-  , 

serve  the  property;  Be  Leslie,  23  Ch.  D.  552.] 

(w)  Hill!).  Trenery,  23Beav.  16;  Beresford ?\  Beresford^  lb.  292. 

'  Where  a  trustee  sold  at  an  improper  time,  he  was  held  to  ac- 
count for  the  highest  value  of  the  estate.  Melick  v.  Voorhees,  2 
N.  J.  Eq.  305. 
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[Director 
accepting 
shares  from 
promoters.] 


ed  the  husband  to  get  possession  of  the  policy,  where- 
upon he  had  received  a  bonus  and  mortgaged  the  policy, 
and  the  mortgagee  had  surrendered  it ;  it  was  held 
that,  although  there  were  ho  funds  available  for  keep- 
ing up  the  policy,  the  original  trustee,  inasmuch  las 
there  was  a  clear  breach  of  trust  in  neglecting  to  give 
notice  to  the  oifice  and  in  parting  with  the  possession 
of  the  policy,  was  liable  for  the  amount  of  the  bonus 
and  of  the  moneys  received  on  the  surrender  (x). 

16.  Where  a  director  of  a  company  accepted  fully 
paid  up  shares  from  the  promoters,  under  circumstances 
which  were  held  to  amount  to  a  misfeasance  on  his  part, 
and  the  shares,  which  at  one  time  had  been  worth  £80 
[  *  904]  a  share,  had  become  so  much  depreciated  *  as 
to  be  worth  only  £1  a  share,  it  was  held  that  the  direc- 
tor was  a  trustee  of  the  shares  for  the  company,  that 
restitution  of  the  shares  by  the  director  was  not  suffi- 
cient, but  that  the  company  mi^ht  elect  to  have  the 
value  of  the  shares,  and  that  the  value  was  to  be  taken 
at  £80  a  shares,  which  was  to  carry  interest  at  £4  per 
cent,  from  thfe  dato  of  the  transfer  to  the  director  (2/).] 

17.  If  the  trustees  of  a  marriage  settlement  taken  by 
"give  notice  of  assignment  choses  en  action  of  the  husband,  and  neglect 
assignment.    Iq  gi^je  notice  of  the  settlement  to  the  persons  in  whom 

the  choses  en  action  are  vested,  and  on  the  bankruptcy 
of  the  husband  the  choses  en  action,  as  left  in  his  order 
and  disposition  with  the  consent  of  the  true  owner,  be- 
come forfeited  in  favour  of  the  creditors,  it  is  appre- 
hended that  the  trustees  would  be  liable  for  their  neglect 
of  duty  in  not  having  given  notice  of  the  settlement,  so 
as  to  take  the  property  out  of  the  order  and  disposition 
'  of  the  settlor  (a). 

18.  So  if  the  trustee  of  a  deed  which  requires  .regis- 
tration to  protect  the  property  neglect  to  register  it, 
he  is  answerable  for  the  consequences  (a). 

19.  A  trust  is  sometimes  in  the  form  of  a  pmcer  im- 
perative ;  that  is,  a  power  whieh  it  is  the  boubden  duty 
of  the  trustee  to  execute,  and  if  through  bis  neglect  to 
execute  it  a  loss  arises  he  will  be  held  responsible  (6). 

20.  If  a  person  has  assumed  to  act  as  trustee,  and 
person  not  a  haying  received  money  in  that  character  misapplies  it, 
actfn^^a^"*  he  is  accountable  for  the  proceeds  to  the  cestui 
such.                    \i,x]  Kingdon  v.  Castleman,  46  L.  J.  N.  S.  Ch.  448.] 


Neglect  to 


Eegistration. 


Power  im- 
perative. 


Eeeeipt  by 


que 


[%■ 


Nant-y-Glo  and  Blaina  Ironworks  Company  «.  Grave,  12 
Ch.D.738.] 

(2)  As  to  what  particulars  are  within  the  operation  of  the 
clause,  see  [46  &  47  Viet.  c.  52,  s.  44,  ante,  p.  242.] 

[a)  Macnamara  va  Carey,  1  Jr.  Eep.  Eq.  9. 

(6}  Luther  v.  Bianconi,  10  Ir.  Ch.  Eep.  194. 
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trust,  and  connot  defend  himself  by  showing  that  in  fact 
he  was  not  legally  a  tmsteo  (c),  or  that  when  he  com- 
mitted the  breach  he  did  not  know  who  his  cestui  qiie 
trust  was  (d).  But  the  trustee  of  a  devised  estate  will 
not  be  accountable  for  property  comprised  in  the  devise,  • 
but  the  existence  of  which  did  not  come  to  his  knoiv- 
ledge,  and  which  he  was  not  bound  to  have  discover- 
ed (e). 

21.  If  an  action  be  brought  for  an  account  and  the  "vVilM 
plaintiff  seeks  *  relief  against  milful  default,  he  [  *  905]  default, 
must  in  his  pleadings  allege  some  specific  act  of  wilful 
default  (/),  and  pray  consequential  relief;  and  at  the 
hearing  must  prove  some  act  of  wilful  default,  or  at 
least  establish  a  case  for  fenquiry(5r);  and  ci  fortiori 
where,  at  the  original  hearing,  the  common  accounts 
only  were  directed,  it  is  too  late  to  ask  relief  on  further 
directions  against  any  wilful  act  that  may  have  trans- 
pired accidentally  in  the  course  of  other  enquiries  (h) ; 
and  a  trustee  cannot  be  declared  liable  for  wilful  de- 
fault upon  a  common  order  made  at  chambers  for  the 
administration  of  the  testator's  estate  (i).  But  if  the 
plaintiff  pray  an  account  with  interest,  and  at  the  orig- 
inal hearing  an  account  is  directed,  and  in  the  course 
of  the  accounts  improper  balances  appear  to  have 
been  retained,  interest  on  the  balances  may  be  asked 
for  at  the  hearing  on  further  directions  (k).  And  if 
relief  against-a  breach  of  trust  be  prayed,  and  at  the 
original  hearing  the  usual  accounts  only  are  direct- 
ed, but  with  an  enquiry  who  are  the  parties  in- 
terested, it  is  not  too  late  to  ask  relief  against  the 
breach  of  trust  on  further  diredtions,  as  before  that 

(c)  Rackham  v.  Siddall,  16  Sim.  297;  affirmed  on  appeal  to  the 
extent  of  the  interest  of  the  plaintiflf,  the  tenant  for  life,  1  Mac. 
•&  G.  607;  Pearce  v.  Pearee,  22  Beav.  248;  and  see  Derbishire  v. 
Home,  3  De  G.  M.  &  G.  80;  Hope  v  Liddell,  21  Beav.  183;  Life 
Association  of  Scotland  v.  Siddal,  3  De  G.  P.  &  J.  58;  Hennessey 
V.  Bray,  33  Beav.  96;  1:3; .  parte  Norris,  4  L.  R.  Cli.  App.  280; 
Yardley.j)  fioUand,  30  L.  R.  Eq.  428;  Smith  v.  Smith,  10  Ir. 
Rep.  Eq.  273. 

(d)  Ex  parte  Norris,  4  L.  R.  Ch.  App.  280. 

(e)  Youde  v.  Cloud,  18  L.  R.  Eq.  634. 

(/)  Bond  V.  M:cWatty,14  Ir.Ch.  Rep.  174;  Wildes  v.  Dudlow, 
W.  N.  1870,  pp.  85,  ,231;  [and  see  Mayer  ».  Murray,  8  Ch.  D. 
424;  Smith  v.  Armitage,  24  Ch.  D.  727.] 

(g)  Sleight  v.  Johnson,  3  K.  &  J.  292. 

(h)  Coope  V.  Carter,  2  De  G.  M.  &  G.  292;  Askew  v.  Wood- 
head,  28  L.  T.  N.  S.  465;  21  W.  R.  573. 

(i)  Be  Fryer,  3  K.  &  J.  317;  Partington  v.  Reynolds,  4  Drew. 
253;  Be.  Deievante,  0  Jur.  N.  S.  118;  but  see  Brooker  v.  Brooker, 
3  Sm.  &  G.  475. 

(k)  Shaw  V.  Turbett,  13  Ir.  Ch.  Rep.  476. 
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time  the  Court  was  not  in  a  condition  to  deal  with  the 
question  (l) ;  [and  under  the  modern  practice  where 
the  statement  of  claim  alleges  wilfdl  default  the 
Court  may  at  any  stage  of  the  proceedings  direct 
•  accounts  and  enquiries  upon  that  footing  (m).  But 
where  there  are  allegations  of  wilful  default  or  im- 
proper conduct  on  the  part  of  the  defendants,  it  is  the 
duty  of  the  plaintiff  to  be  ready  at  the  hearing  to  prove 
such'  allegations,  and  the  Court  will  not,  nnles8»a  strong 
case  is  made  out  for  so  doing,  postpone  the  enquiry' 
into  the  conduct  of  the"  trustees,  where  the  plaintiff  was 
not  in  .  a  position  at  the  hearing  to  go  into  the 
charges  (n).]  And  in  a  redemption  suit  it  is  not  nec- 
essary that  the  plaintiff  should  charge  wilful  de- 
fault (o) ;  nor  is  the  case  altered  if  the  deed  though  in 
eubstance  a  security,  be  in  the  form  of  a  deed  of 
trust  (p).  And  in  a  case  under  th^  old  practice  it  was 
held  that  where  executors  filed  a  bill  for  the  adminis- 
tration of  their  testator's  estate,it  was  competent  to  a  de- 
[  *  906  ]  fendant  to  allege  by  his  answer  a  case  of  *  wil- 
ful default  by  the  executors,  and  that  on  proof  of  it  at 
the  hearing,  th^  Court  would  give  the  necessary  direcv 
tions  without  obliging  the  defendant  to  file  a  cross 
bill  (g).  It  is  not  competent  to  a  remainderman  to  in- 
stitute proceediiigs  for  relief  against  wilful  default  in 
respect  of  the  prior  life  estate,  for  he  has  no  interest  in 
the  income,  but  only  in  the  cor^as  (r). 
Snit  against  22.  An  executor  or  administrator  of  a  trustee  will,  be 
trastee's  answerable  for  a  breach  of  trust,  though  he  may  have 
personal  rep-  distributed  ttie  assets  amongst  the  legatees  or  next  of 
kin  without  previous  notice  of  the  breach  of  trust  (ex- 
cept it  was  done  under  the  sanction  of  the  Court  (s),  or 
under  the  provisions  of  Lord  St.  Leonards'  Act,  22  & 
23  Vict.  c.  35,  s.  29) ;  and  the  Statute  of  Limitations 
.affords  him  no  protection  (i):  or  the  cestui  que  trust, 
if  he  has  not  been  lying  by  while  the  rights  of  the  de- 

(l)  Pattenden  v.  Hobson,  1  Eq.  Rep.  98. 

[(m)  Job  V.  Job,  6  Ch.  D.  562;  Be  Symons,  21  Ch.  D.  757; 
Mayer  ».  Mnixav,  8  Ch.  D.  424;  and  see  Laming  i;.  Gtee,  10  Ch. 
D.  715.] 

[(»)  Smith  V.  Armitage,  24  Ch.  D.  727.] 

[(o)  Mayer  v.  Murray,  8  Ch.  D.  424.] 

i;p}  O'Connell  v.  O'Pallaghan,  15  Ir.  Ch.  Rep.  31. 

(?)' Harvey  v.  Bradley,  4  L.  R.  Eq.  13. 

fr)  WhiCney  d.  Smith,  4  L.  R.  Ch.  App.  513. 

(s)  Knatchbull  v.  Fearnhead,  3  M.  &  Cr.  122;  March  v.  Rns- 
sell,  3  M.  &  Cr.  31;  Low  v.  Carter,  1  Beav.  423;  Hill  v.  Gomme, 
lb.  540;  Underwood  v.  Hatton,  5  Beav.  39;  Waller  v.  Barrett,  24 
Beav.  413.      . 

(.<)  See  p.  897,  ante. 
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fendants  have  been  varied  by  lapse  of  time  (u),  may 
recover  the  assets  directly  from  the  legatees  or  next  of 
kin  amongst  whom  thfey  have  been  distributed  (v).    ' 

23.  The  debt  constituted  by  a  breach  of  trust  is  even  Breach  of 
after  it  has  been  established  by  a  decree  an  equitable  trust  an 
debt  only,  and  until  the  Bankruptcy  Act,  1869,  would  ^"^^j.*^^!^ 
not  have  supported  a  petition  in  bankruptcy  (w).  ^     °"  ^' 

24  The  claim  of  the  cestui  que  trust  is  in  general  a  Breaoh  of 
■simple  contract  debt,  and  therefore,  until  the  late  Act,  trust  con- 
making  a  person's  whole  real  and  personal  estate  liable  stifutes 
to  his  simple  contcact  debts,  it  was  recoverable,  not  ^J.™-^  debt'" 
from  the  real,  but  only  from  the  personal  estate.     But  unless  the' 
if  the  trustee  sign  the  trust  deed  and  engage  under  his  trustee  has 
hand  and  seal,  by  words  that  amount  to  a  covenant  at  covenanted, 
law,  to  execute  the  trust,  then  the  breach  of  trust  be- 
comes a  specialty  debt  (x). 

25.  If  a  [sole]  trustee  die  insolvent  and  indebted  to  Eetainer  by 
the  trust  estate,  the  personal  representative  of  the  trus-  personal  rep-' 
tee  has  a  right  of  retainer  in  respect  of  the  debt  to  the  yesentative  of 
trust  as  agBjinst  other  creditors,  and  on  the  cestuis  que  +rustee 
trust  requiring  him  to  exercise  such  right  of  retainer, 
he  is  bound  to  do  so  (y). 

*  26.  In    awarding   compensation  to   the    [*  907  ]  immaterial 
cestui  que  trust  against  the  trustee,  the  Court  pays  no  whether 
regard  to  the  circumstance  whether  the  trustee  derived  trustee  was 
any  actual  advantage  or  not,  but  proceeds  upon  the  foJer^y'the 
principle,  that  a  trustee,  who  deviates  from  the  line  of  breach  of 
his. duty,,  is  under  an  obligation  to  make  good  the  loss  trust. 
to  the  cestui  que  trust  {z):  and  if  a  trustee  be  guilty  of 
misconduct,  and  a  loss  follows,  the  Court  does  not  ac- 
quit him,  because  the  loss  was  more  immediately  caused 
by  some  event  wholly  l^eyond  the  control  of  the  trastee, 

(u)  Ridgway  v.  Newstead,  3  De  G.  F.  &  J.  474. 

(v)  March  ■«.  Eussell,  3  M.  &  Cr.  31;  Knatchbull  i).  Fearnhead, 
3  M.  &  Cr.  126;  Underwood  v.  Hatton,  5  Beav.  38. 

(w)  ExpaHe'Sieneovie,  1  L.  E.  Ch.   App.   293.     See  32  &  33 
Vict.  c.  71,  s.  6,  and  Ex  parte  Sturt  &  Co.  13  L.  R.  Eq.  309;  [and 
see  now  46  &  47  Vict.  c.  52,  s.  6;  which  although  not  specially    . 
mentioning  equitable  debts  includes  them.] 

(a;)  See  mpra,  pp.  205,  206. 

[y)  Sander  1-.  Heatlifield,  19  L.  R.  Eq.  21;  [Crowder  v.  Stew- 
art, 16  Ch.  D.  368;  J^e  Dunning,  33  W.  R.  760.  But  see.ante,  p. 
831,  as  to  the  right  of  the  creditors  to  have  the  estate  adminis- 
tered in  Bankruptcy.]  •         • 

(z)  See  Dornford  v.  Dornford,  12  Ves.  129;  Raphael  v.  Boehm, 
13  Ves.  411 ;  S.  C.  lb.  590,  591  ;  Moons  v.  De  Eernales,  1  Russ. 
305  ;  Adair  i'.  Shaw,  1  Sch.  &  Lef.  272  ;  Lord  Montford  v.  Lord 
Cadogan,  17  Ves.  489;  Scurgeld  v.  Howes,  3  B.  C.  C.  90;  but  see 
Attorney-General  v.  Greenhouse,  1  Bligh,  N.  S.  57--59. 


1108 


REMEDY  FOR  BKEAtlH  OF  TRUST.    [CH.  XXX.  S.  3. 


ing  a  profit 
as  well  as  a 
loss  to  the 
trust. 


such  as  fire,'  ligbtniiig,  or  other  accident  (a) '.  "  Al- 
though," said  Lord  Gottenham,  "  a  personal  representa- 
tive acting  strictly  within  the  line  of  bis  duty,  aiyi  ex- 
ercising reasonable  care  and  diligence,  will  not  be  res- 
ponsible for  the  failure  or  depreciation  of  the  fund  in 
which  any  part  of  the  estate  may  be  invested,  or  for  the 
insolvency  or  misconduct  of  any  person  who  may  have 
possessed  it;  yet  if  that  line  of  duty  be  not.strictly  pur- 
sued, and  any  part  of  the  property  be  invested*  by  such 
personal  representative  in  funds,  or  upon  securities,  not 
authorized,  or  be  put  within  the  control  of  persons  who 
ought  not  to  be  entrusted  with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  representative  will 
be  liable  to  make  it  good,  however  unexpected  the  re- 
sult, however  little  likely  to  arise  from  the  course 
adopted,  and  however  free  such  conduct  may  have  been 
from  any  improper  motive  "  (6). 
Case  of  27.  And  a  trustee  who  is  liable  for  a  loss  occasioned 

trustee  bring-  by  a  breach  of  trust  in  respect  of  one  portion  of  a  trust 
fund,  cannot  set  off  against  his  liability  a  gain  which 
has  accrued  to  another  portion  of  the  trust  fund  through 
another  distinct  and  wholly  unconnected  breach  of 
trust  (c);  and  even  in  the  same  matter,  where  execu- 
tors were  directed  to  convert  the  testator's  property  and 
invest  it  in  Government  or  real  securities,  and  they  al- 
lowed the  tenant  for  life  for  eleven  years  to  receive  10 
per  cent,  on  an  Indian  loan,  and  then  invested  the  cap- 
ital in  a  purchase  of  Bank  Annuities,  and  the  stock 
purchased  was  considerably,  more  than  could  have  been 
purchased  with  the  same  capital  at  the  end  of  one  year 
from  the  testator's  death,  they  were  not  only  made  liable 
for  the  excess  of  interest  paid  to  the  tenant  for  life,  but 
[  *  908]  were  disallowed  their  claim* to  set  off  against 
their  liability  the  accidental  advantage  accruing  to  the 
trust  from  a  purchase  of  a  larger  sum  of  Bank  Annui- 
ties than  could  otherwise  have  been  purchased  from 
their  laches  in  making  the  investment,  and  the  depreci- 
ation of  the  funds  during  the  interim  (d). 
Trustee  not         28.  A  defaulting  trustee  will  not  be  charged  with  im- 

(a)  SeeCaffrey  v.  Darby,  6  Ves.  496;  Cocker  v.  Quayle,  1  E.  & 
M.  535  ;  Fyler  v.  Fyler,  3  Beav.  568  ;  Kellaway  v.  Johnson,  5 
Beav.  324;  Munch  v.  Cockerell,  5  M.  &  Cr.  212;  Gibbins  v.  Tay- 
lor 22  Beav.  344. 

(b)  Clough  11.  Bond,  3  M.  &  Cr.  496. 

(c)  'Wiles  V.  Gresham,  2  Drew.  258;  see  p.  271. 

(d)  Dimes  «.  Scott,  4  Euss.  195;  and  see  Fletcher  v.  Green,  33 
Beav.  426. 


'  Dunn  V.  Dunn,  1  S.   C.  350 ;  "VVomack  v.  Austin,  ib.  421 : 
Sanders  v,  Eogers,  ib,  453, 


CH.XXX.S.3.]    REMEDY  FOE  BKEACH  OP  TRUST.  '  1109 

aginary  values  (e)  ;    and  being  regarded  as  a  mere  chargeable 
stakeholder,  he  will  nst  be  liable  for  more  than  he  hag.  "with  imagi- 
actually  received  (/)',  except  in  cases  of  very  supine  "^^"^^ '^^^"'^• 
neptligence,  or  wilful  default  (g). 

[29.  Where  a  trustee  neglected  to  get  in  certain  gas  [Liable  for 
shares  which  formed  part  of  the  trust  estate,  and  cer-  value  of  new- 
tain  new  shares  were  allotted  in  respect  of  the  old  gas  aJ^'otted 
shares,  and  were  taken  up  by  the  person  who  had  been  ^  ''^^^■J 
allowed  to  hold  the  original  shares,  it  was  was  held  that 
the  trustee  must  make  good  the  value  of  the  new  shares, 
less  the  amount  of  calls  paid  upon  them,  for  they  were 
an  accretion  to  and,  as  such,  part  of  the  trust- (fe). 

30.  If  trust  money  be  advanced  on  an  insufficient  [insufficient 
security,  the  Court  will  not  in  an  action  instituted  by  security.] 
one  trustee  against  his  co-trustees  in  the  absence  of  the 

cestuis  que   trust,  order  the  securities  to  be  realised 
merely  to  ascertain  the  deficiency,  for  the  cestuis  que 
trust  may  prefer  either  to  retain  the  securities  or  pro-    . 
ceed  to  a  foreclosure,  and  they  cannot  in  their  absence 
be  deprived  of  their  rights  (i).] 

31.  Where  co-trustees  are  jointly  implicated    in    a  Co-trustees 
breach  of  trust,  the  cestui  que  trust,  though  he  obtains  guilty  of 

a  decree  against  tho  trustees  jointly,  may  have  process  breach  of 
of  execution  against  any  of  them  separately  (fc);  for  as  ggygp^j^ 
regards  the  remedy  of  the  cestui  que  trust  there  is  no  responsible 
primary  liability,  but  each  trustee  is  responsible  for  for  the  whole 
the  entirety  of-  the  loss  incurred  (I).     However,  where  loss. 
the  trustees  are  in  pari  delicto  the  decree-  is  usually 
enforced  against  the  trustees  equally  (m);  and  in  one  .  "^ 

case,  where  a  trustee  had  refused  to  accept  *  the  [  *  909] 
office  unless  another  should  be  named  with  him,  and 
the  trust  money  be  divided  between  them,  so  that  each 

(e)  Palmer  v.  Jones,  1  Vern.  144.  . 

(f)  Harnard  v.  Webster,  Sel.  Ch.  Ca.  53. 

(17)  Pybus  V.  Smith,  1  Ves.  jun.  193,  per  Lord  Thurlow;  Palmer 
V.  Jones,  1  Vern   144,  per  Lord  Nottingham. 

[(h)  Briggs  V.  Massey,  50  L.  J.  N.  S.  747;  varied  on  app.  51 L. 
J.  N.  S.  447.]  I 

[(i)  Butler  V.  Butler,  5  Ch.  D.  554;  7  Ch.  D.  116.] 

(fc)  Ex  parte  Shakeshaft,  -3  B.  C.  C.  197;  Walker  v.  Symonds,  3 
Sw.  74,  75;  Attorney-General  v.  Wilson,  Cr.  &  Ph.  28,  per  Lord 
Cottenham;  Taylor  v.  Tahrum,  6  Sim.  281;  Fletcher  v.  Green,  33 
Beav.  426;  and  see  Ex  parte  Angle,  Barn.  425;  Se  Chertsey  Mar- 
ket, 6  Price,  278,  279  ;  Ex  parte  Norris,  4  L.  R.  Ch.  App.  280 ; 
[Ex  parte  Craven,  W.  N.  1885,  p.  21.]    ■ 

(l)  See  Wilson  v.  Moore,  1  M.  &  K.  146  ;  Lyse  v.  Kingdon,  1 
Coll.  188;  Richardson  v.  Jenkins.  1  Drew.  477;  Alleyne «.  Darcy, 
4  Ir.  Ch.  Rep.  206;  Jenkins  v.  Robertson,  1  Eq".  Rep.  123. 

(m)  Rehden  v.  Wesley,  29  Beav.  215,  per  M.  R. 

'  Staats  i:  Bingen,  1  Vroom,  181. 
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might  be  responsible  for  a  moiety  only,  and  this  was 
accordingly  done,  but  the  trust  deed  was  drawn  in  the 
usual  form  as  if  they  were  joint  trustees  of  the  whole 
sum,  it  was  held,  upon  the  insolvency  of  one  of  the 
trustees,  that  the  co-trustee  should  not  be  answerable 
for  more  than  the  moiety  paid  to  himself,  the  division 
of  the  trust  money  having  been,  Sir  J.  Leach  observed, 
"  a  term  in  the  creation  of  the  trust"  (n). 
[Joint  judg-        [B2.  Where  trust  property,  is  misappropriated  by  a 
ment  against  firm  SO  that  the  partners  are  jointly  and  severally  lia- 
partners  no    i^jg  to  make  good  the  loss,  and,  the  firm  is  adjudicated 
separate"^       bankrupt  on  a  judgment  debt  recovered  against  the 
liability.]       firm  by  the  owner  of  the  trust  property,, the  several  lia- 
'  bility  of  the  partners  is-  not,  solely  by  reason  of  the 

creditor  having  recovered  a  joint  judgment,  merged  in 
such  judgment  so  as  to  preclude  proof  by  the  judgment 
creditor  against  the  separate  estates  (o).J 
Liability  fqr       33.  Where  the  defendants  are  involved  in  a  breach 
the  costs  of     of  trust,  the  Court  decrees  costs  against  them  jointly, 
^^^'  and  dofes  not  distinguish  between  the  relative  culpabili- 

ties of  the  defendants  (p).     But  where  the  plaintiff  in 
pursuance  of  the  decree  recovered  all  the  costs  from  a  • 
single  co-defendant,  the  latter  obtained  an  order  in  the 
same  cause  upon  a  motion  (which  however  was  not  op- 
posed) for  contribution  by  the  other  defendants  (.q). 
Liability  and      34.  Though,  as  respects  the  remedy  of  the  cestui  qtie 
contribution  trust,  each  trustee  is  individually  responsible  for  the 
as  between     whole  amount  of  the  loss,  whether  he  was  the  princi- 
themselves*    P^^  ^^  ^^^  breach  of  trust,  or  was  merely  a  consenting 
or  between     party,  yet,  as  between  the  trustees  themselves,  the  loss 
them  and       may  be  thrown  upon  the  party  on  whom,  as  recipient 
other  parties,  of  t]je  nioney  or  otherwise,  the  responsibility  ought  in 
equity  to  fall,  or  if  he  be  dead  upon  his  estate;  and 
this  claim  of  the  innoceint  trustee  (though   formerly 
only  a  simple  contract  debt  as  between  himself  and  his 
co-trustee,  even  where  the  breach  of  trust  as  between 
them  and  the  cestuis  que  trust  was  a  specialty  debt),  is 
now  in  such  cases  by  the  effect  of  the  Mercantile  Law 
Amendment  Act  (r)  a  specialty  debt  also  (s).     If  all 
the  trustees  be  equally  guilty,  then  ( unless  the  trans- 
action was  vitiated  by  not  only  constructive  but  such 
actual  fraud,  that  the  Court  will  hold  itself  entirely 

(n)  Birls  v.  Betty,  G  Mad.  90.  ' 

[(o)  Me  Bavison,  13  Q.  B.  D.  50.] 

(p)  Lawrence  v.  Bowie,  2  Ph.  140  ;  1  C.  P.  Coop.  i.  Cott.  241. 
(g)  Pitt  V.  Bonner,  1  Y.  &  C.  C.  C.  670. 
(r)  19  iSc  20  Vict.  c.  97. 

(s)  Lockhart  v.  Eeilly,  1  De  G.  &  J.  464  :  Priestman  -v.  Tyn- 
dall,  24  Beav.  244. 
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aloof  (<),)  an  *  apportionment  or  contribution  [  *  910] 
amongst  the  trustees  may  be  compelled,  which  under 
the.  old  practice  was  not  allowed,  in  the. same  suit,  but 
on  a  bill  tiled  for  the  purpose  (m)..  And  if  in  the  suit 
for  recovery  of  the  trust  fund  any  benefit,  as  a  legacy, 
be  coming  in  the  same  matter  to  one' of  two  defaulting 
trustee,  the  other  trustee,  if  he  pay  the  whole  of  what 
is  due  to  the  cestuis  que  trust,  will  have  a  lien  on  the 
legacy  of  the  co-trustee  for  the  amount  of  contribution 
he  ought  to  pay  {v). 

[35.  If  a  breach  of  trust  be  committed  from  which  [One  of  the 
one  of  the  trustees  derives  indirectly  a  personal  bene-  trustees 
fit,  the  other  trustees  who  were  parties  to  the  breach  f reach^not^ 
havano  equity  against  the  trustee  deriving  the  benefit  primarily 
to  make  him  primarily  liable  for  the  breach  (w).]    An  liable.] 
executor  who  has  been  decreed  to  make  good  the  loss 
incurred  by  his  wilful  default  in  not  getting  .in  part  of  ' 

the  assets  from  the  trustee  of  a  settlement  who  has  been 
allowed  to  retain  and  misappropriate  them,  is  not  thereby 
precluded  from  subsequently  recovering  from  the  trus- 
tee the  amount  misappropriated  by  him  ;  Scotney  v. 
Lomer,  29  Ch.  D.  535. 

36.  As  between  the  trustees  and  a  third  person  who  The  gainer 
has  reaped  the  benefit  of  the  breach  of  triist,  though  the  by  the  breach 
trustees  must  make  the  disbursement  in  the  fir3t  in- of  trust  is 
stance  to  the  injured  party,  the  loss  will  eventually  be  ijah^ 
cast  on  the  person  who  was  thegainer  by  the  breach  of 
trust  (x).     But  the  circumstance  that  the  breach  of 

(i)  See  Lingard  v.  Bromley,  1  V.  &  B.  114  ;  Tarleton  v.  Horn- 
by, 1  Y.  &  C.  336  ;  Attorney-General  v.  Wilson,  Cr.  &.  Ph.  28. 

(m)  Fletcher  v.  Green  (No.  2),  33  Beav.  513  ;  Attorney-General 
r.  Dallgars,  33  Beav  624,  per  Cur. ;  Coppard  v.  Allen,  2  De  G.  J. 
&  S.  177,  per  L.  J.  Turner  ;  Ex  parte  Shakeshaft,  3  B.  C.  C.  198, 
per  Lord  Thurlow  ;  Lingard  v.  Bromley,  1  V.  &  B.  114  ;  Perry 
V.  Knott,  4  Beav.  180,  per  Lord  Langdale  ;  and  see  KnatchbuU 
n.  Fearnhead,  3  M.  &  Cr.  122;  Pitt  v.  Bonner,  1  Y.  &  C.  C.  C. 
670  ;  Ex  parte  Burton,  3  M.  D.  &  De  G.  373';  Baynard  v.  'Wool- 
ley,  20  Beav.  583  ;  Jesse  v.  Bennett,  6  De  G.  M.  &  G.  609  ;and 
see  Wilson  v.  Goodman,  4  Hare,  54 ;  PauU  v.  Mortimer,  W.  N. 
1873,  p.  199  ;  Keogh  v.  Keogfi.  8  I.  E.  Eq.  179.  But  see  now 
36  &  37  Vict.  c.  66,  s.  24,  subs.  3,  and  the  48th  and  following 
rules,  and  rule  55  of  the  16th  Order  of  the  Rules  of  the  Supreme 
Court,  1883  ;  [and  Butler  v.  Butler,  14  Ch.  D.  329  ;  and  Sawyer 
V.  Sawyer,  W.  N.  1883,  p.  212  ;  where  an  enquiry  was  directed 
how  and  in  what  proportions  as  between  the  trustees  the  sum  to 
be  paid  to  the  plaintiffe  should  be  borne  and  paid.] 

(v)  Birks  k.  Micklethwait,  33  Beav.  409. 

[(«))  Butler  V.  Butler,  5  Ch.  D.  554  ;  7  Ch.  D.  116.] 

(a:)  Trafford  v.  Boehm,  3  Atk.  440 ;  Greenwood  v.  Wakeford, 
1  Beav.  580 ;  Booth  v.  Booth,  1  Beav.  125  ;  Lord  Montford  v. 
Lord  Cadogan,  17  Ves.  485  ;  19  Ves.  635  ;  S.  C.  2  Mer.  3  ;  Birka 
V.  Micklethwait,  33  Beav.  409  ;  and  see  Howe  ».'  Earl  of  Dart- 
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The  interest 
of  parties 


compensate 

the  trust, 


trust  was  committed  at  the  instance  of  a  cestui  que  trust 
■will  n6t  per  se  impose  upon  him  the  obligation  of  in- 
demnifying the  trustee  generally.  Thus  in  Eaby  v. 
Ridehalgh  (y),  where  the  cestuis  que  trust,  the  tenants 
for  life,  had  instigated  the  breach. of  trust,  L.J.  Turner 
asked,  "  Has  the  Court  in  a  suit  of  this  nature  ever 
gone  the  length  of  ordering  the  cestuis  que  trust  per- 
sonally to  recoup  the  trustee  ?"  and  the  Court  directed 
[  *  911]  the  tenantp  for  life  to  account  *  to  the  trustee 
only  for  the  monies  which  had  been  received  by  them 
under  the  breach  of  trust,  and  this  has  since  been  fol- 
lowed by  other  decisions  (z). 

37.  If  a  cestui  que  trust  whether  tenant  for  life,  or 
other  person  having  a  partial  interest,  be  responsible 
^°™™i"™S  ^  ^°^  having  joined  in  a  breach  of  trust,  all  the  benefit 
trust  may  be  ^^^  would  have  accrued  to  hiin,  either  directly  or  de- 
stopped  to      rivatively  (a),  either  from  that  trust  fund,  or  any  other 
estate  comprised  in  the  same  settlement  (6),  may  be 
stopped  by  the  cestuis  que  trust,  or  other  person  having 
a  similar  equity,  as  against  him,  his  assignees  in  bank- 
ruptcy (c),  or  judgment  creditors  (d),  or  general  cred- 
itors (e);  and  (except  so  far  as  the  defence  of  purchase 
for  value  without  notice  may  be  applicable)  against  all 
who  claim  under  him  (/),  until  the  amount  impounded 
with  the  accumulations  thereon  [g),  has  compensated 
the  trust  estate  for  the  loss  for  which  that  cestui  que 
trust  is  responsible.     [And  even  an  estate  legally  vested 

mouth,  7  Tes.  150,  151  ;  Jacob  v,  Lucas,  1  Beav.  436  ;  Lincoln  v. 
Wright,  4  Beav.  432  ;  Tickner  v.  Old,  18  L.  E.  Eq.  422 ;  Vaughan 
V.  Vanderstegen,  2  Drew.  165,  363 ;  Hobday  v.  Peters  (No.  2),  28 
Beav.  354  ;  Fetherstone  v.  "West,  6  I.  R.  Eq.  86.  " 

iy)  7  De  G.  M.  &  G.  108. 

(a)  Brown  v.  Maunsell,  5  Ir.  Ch.  Rep.  351  ;  Bentley  v.  Robin- 
son, 9  Ir.  Ch.  Rep.  479 ;  and  see  Walsham  v.  Stainton,  1  H.  & 
M.  337  ;  [Butler  v.  Butler,  5  Ch.  D.  554  ;  7  Ch.  D.  116.] 

(a)  Jacubs  v.  Rylance,  17  L.  R.  Eq.  341. 

(6)  "Woodyatt  v.  Gresley,  8  Sim.  183  ;  Ex  parte  Mitford,  1  B. 
C.  C.  398  ;  see  Priddy  v.  Rose,  3  Mer.  105  ;  Burridge  «.  Row,  1 
Y.  &  C.  C.  C.  183,  583  ;  Lincoln  v.  "Wright,  4  Beav.  432,  jjerLord 
Langdale  ;  Fuller  «.  Knight,  6  Beav.  205  ;  M'Gachen  v.  Dew,  15 
Beav.  84  ;  "V^aughton  v.  Noble,  30  Beav.  34. 

(c)  Ex  parte  Turpin,  1  D.  &  C  120  ;  Ex  parte  Smith,  1  Deac 
143  ;  Ex  parte  King,  2  M.  &  A.'410  ;  Prime  w.  Savell,  "W.  N.  1867, 
p.  227  ;  Jacubs  v.  Rylance,  17  L.  R.  Eq.  341 ;  see  Smith  r.  Smith, 
1  Y.  &  C.  338  ;  Burridge  v.  Row,  1  Y.  ,&C.  C.  C.  183,  583  :.  [Corr 
i>.  Corr,  3  L.  R.  Ir.  435. 

(d)  Kilworth  v.  Mountcashell,  15  Ir.  Ch.  Rep.  565. 
fe)  "Williams  v.  Allen  (No.  2),  32  Beav.  650. 
If)  "Woodyatt  v.  Gresley,  8  Sim.  180  ;  Priddy  v.  Rose,  3  Mer. 

86  ;  Cole  «.  Muddle,  10  Hare,  186  ;  and  see  Morris  v.  Livie.  1  Y. 
&  C.  C.  C.  380.  ' 

(ff)  ExpaHe  King,  2  M.  &  A.  410. 
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in  the  wrongdoer  by  the  settlement  (being  an  instru- 
ment inter  vivos)  may  by  virtue  oi  an  implied  contract 
be  made  available  for  repairing  the  breach  of  trust  Qi), 
but  the  doctrine  cannot  be  extended  to  a  legal  devisee 
aa  there  no  contract  can  be  implied,  and  in  the  absence 
of  contract  a  Court  of  equity  has'  no  control  over  the 
estate  (t).]  And  the  rule  applies  to  a  feme  covert  en- 
titled to  her  separate  use  [with  no  restraint  on  antici- 
pation, if  she  had  full  knowledge  of  all  the  circum- 
stances and  acted  independently  in  the  transactions 
which  constituted  the  breach  of  trust,  but  she  will .  not 
be  held  liable  merely  because  she  acquiesced  in  or  ap- 
proved of  the  breach  of  trust  unless  she  took  part  in 
it  (A;),;  and  she  will  not  be  liable]  where  her  power  of 
anticipation  is  restrained  (I);  and  if  the  cestui  que 
trust  be  one  of  three  trustees  and  joined  with  the  co- 
*  trustees  in  a  breach  of  trust,  and  the  co-trus-  [  *912] 
tees  have  been  made  to  repair  the  breach  of  trust,  the 
CQ-trustees  have  a  lien  on  the  share  of  the  cestui  que 
trust,  who  is  also  a  trustee,  for  a  contribution  of  one- 
third,  but  without  interest,  towards  the  amount  paid  by 
them  for  clearing  the  joint  breaoh  of  trust  (in).  It  was 
contended  in  one  case,  that  where  an  estate  was  devised 
to  a  person  who  was  a  debtor  to  the  testator,  the  debt 
was  a  lien  on  the  devised  estate,  but  the  Court  not  find- 
ing any  precedent  did  not  allow  the  claim  (ji). 

38.  If  the  trustee  become  bankrupt,  the  loss  may  be  Bankruptcy 
proved  against  his  estate  (o),  and  without  proceeding  of  the 
in  equity  to  establish  the  breach  of  trust  {p),  and  if  trustee, 
interest  would  have  been  decreed  in  equity  against  the 
trustee  himself,  it  will  constitute  part  of  the  debt  in  the 
proof  against  his  estate  in  the  hands  of  his  trustee  in 
bankruptcy  {q),  and  if  the  breach  of  trust  was  a  sale 
of  stock,' the  cestui  que  trust  may,  at  his  option,  prove 
for  the  proceeds  of  the  sale,  or  for  the  value  of  the  stock 

[(h)  Woodyatt  v.  Gresley,  8  Sira.  180.] 

[(i)  Egbert  v.  Butter,  21  Beav.  560  ;  Fox  v.  Encldey,  3  Ch.  D. 
508  ;  and  see  Ex  parte  Barff,  De  Gex,  613.] 

[(fc)  Sawyer  v.  Sawyer,  28  Ch.  D.  595 ;  and  see  ajiie,  p.  768.] 

<n  See  pp.  759,  787,  mpra. 

(m)  Prime  v.  Savell,  W.  N.  1867,  p.  227. 

(n)  Ex  parte  Barff,  De  Gex,  613.     ' 

(o)  Keble  v.  Thompson,  3  B.  C.  C.  112;  Moons- u.  DeBernales, 
1  Euss.  301  ;  Dornford  v.  Dornford,  12  Ves.  127  ;  Ex  parte  Shake- 
shaft,  3  B.  C.  C.  107 ;  Bick  v.  Motley,  2  M.  &  K.  312  ;  Lincoln 
V.  Wright,  4  Beav.  427  ;  [46  &  47  Vict.  c.  52,  s.  37.] 

(p)  Ex  parte  Norris,  4  L.  R.  Ch.  App.  280. 

(?)  Dornford  v.  Dornford,  12  Ves.  127 ;  Bick  v.  Motley,  2  M. 
&  K.  312  ;  Moons  v.  De  Bernales,  1  Boss.  301. 
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at  the  date  of  the  bankruptcy  (r),  and  if  the  bankrupt 
be  a  debtor  to  the  trust,  and  entitled  himself  toa.r6ver- 
siqnary  interest  in  the  debt,  the  trustee  may  neverthe- 
less prove  for  the  whole  debt,  without  any  set-off  for 
the  reversionary  interest  (s).     And  if  a  trustee  prove 
for  the  whole  debt  he  may  still  retain  any  beneficial  in- 
terest of  the  bankrupt  in  the  trust  estate  by  way  of  lien 
or  set-oflf  in  further  discharge  of  the  debt  {t),  [for  the 
trustee  cannot  be  allowed  by  an  act  of  this'  kind  to 
prejudice  the  cestuis  que  trust  (m).]    But  if  an  execu- 
tor who  represents  the  absolute  ownership  of  the  per- 
sonal estate  prove  for  the  whole   debt,  it  is  deemed  a 
'  waiver  of  any  lien  which  the  executor  might  otherwise 
have  had  upon  the  bankrupt's  interest  in  such  personal 
estate  (v),  and  if  the  bankrupt,  in  whose  hands  th3 
trust  fund  was,  be  one  of  the  trustees,  and  indebted  to 
the  trust  estate,  and  also  have  a  presient  beneficial  interest 
in  the  trust,  proof  cannot  be  made  for  the  whole  amount, 
but  only  for  the  balanqe,  after  setting  ofif  the  bankrupt's 
beneficial  interest  against  the  debt  due  from  him  (w). 
[Where  one     [  *  913  ]     *  [39.  If  one  of  two  trustees  becomes  bank- 
trustee  0,        rupt  and  is  a  debtor  to-  the  trust  estate,  and  a  balance 
M^^^due*  ^^  *°'^^'^  due  to  the  two  trustees  in  taking  their  accounts, 
to  the  t^s  balance  will  not  be  set  off  against  the  debt  of  the 

trustees  on     bankrupt  trustee  to  the  prejudice  of  the  solvent  trustee, 
the  accounts.]  but  an  account  will  be  directed-,  so  as  to  ascertain  how 
much  of  the  balance  is  due  to  the  solvent  trustee  and 
how  much  to  the  bankrupt  trustee,  and  the  set  off  will 
be  confined  to  the  latter  account  (aj).] 
Trustee  a  '^^-  ^^  the  trustee  was  one  of  a  bankrupt  firm,  to 

partner  and  which  the  trust  money  had  been  lent,  proof  may  be 
lending  the  made  either  against  the  joint  estate  of  the  firm,  or  the 
t™th  "^""^^  separate  estate  of  the  bankrupt  trustee,  and  of  any  other 
with  notice.  °^  ^^^  partners  who  may'have  constituted  themselves 
trustees  or  taken  .an  active  part  in  the  breach  of  trust  (y); 

: ; ■ — 

(r)  Ex  parte  Shakeshaft,  3  B.  C.  C.  197;  ExpaHe  Gurner,  1  M. 
D.  &  De  G.  497  ;  and  see  Ex  parte  Moody,  3  Eose,  413  ;  Ex  parte 
Stuteley;  1  M.  D.  &  De  G.  643. 
■     (»)  Ex  parte  &\iOTi6,  8  L.  E.  Ch.  App.  914. 

m  Ex  parte  Dickens,  Buck,  115. 

[(«)  Per  Lord  Chelmsford,  L.  C,  Stammers  v.  Elliot,  3  L.  E. 
Ch.  App.  200.] 

{v)  Stammers  v.  Elliott,  3  L.  E.  Ch.  App.  195. 

(w)  Ex  parte  Turner,  2  De  G.  M.  &  G.  927  ;  Ex  parte  Bishop,  8 
L.  E.  Ch.  App.  768. 

l{x)  McEwan  «.  Crombie,  25  Ch.  D.  175.] 

(y)  Ex  parte  Heaton,  Buck,  386;  Ex  parte  "Watson,  2  V.  &  B. 
414;  Smith  v.  Jameson,  5  T.  E.  601;  Ex  parte  Bolland,  1  Mont. 
■&  Mac.  315;  Ex  parte  Poulson,  De  Gex,  79;  Ex  parte  BainewalL 
6  De  G.  M.  &  G.  801. 
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but  not  against  both  the  joint  and  separate  estates  («), 
and  if  the  banJirupt  had  laid  out  the  trust  money  on  a 
mortgage,  the  cestui  que  trust  is  not  put  to  his  election 
whether  he  will  prove  for  the  debt,  and  abandon  the 
mortgage,  or  take  the  mortgage  and  abandon  the  debt, 
but  may  prove  for  the  debt,  and  have  the  benefit  of  the 
mortgage  also  (a):  and  if  the  trust  money  had  been 
invested,  but  improperly,  the  cestui  que  trust  has  a  right 
to  elect  to  prove  for  the  money  and  interest,  or  for  the 
value  of  the  securities  and  profits  (6). 

41.  If  the  trustee  was  not  one  of  the  firm,  but  he  lent  Trustee  not  n 
the  trust  fund  to  the  bankrupt  firm,  proof  can  be  made  partner  and 
as' for  an  ordinary  debt  against  the  joint  estate.     If  the  monev^tothc 
truste^  lent  the  money,  not  to  the  firm,  but  to  one  of  firm  or  the 
the  members  of  the  firm,  and  the  partners  had  no  notice  partners. 

of  the  source  from  which  it  came,  proof  can  only  be 
made  against  the  separate  estate  of  the  partner  who 
received,  though  the  money  may,  in  fact,  have  been 
applied  to  partnership  purposes  (c).  But  if  the  other 
partners  had  notice  of  the  source  of  the  money,  proof 
can  be  made  against  the  joint  estate  of  the  firm  (d), 
but  not,  it  seems,  against  the  separate  estate  of  each 
partner  (e);  unless  the  firm  by  their  dealings  with  the 
cestius  que  trust  constituted  themselves  trustees  directly 
for  them  (/).  Nor  can  proof  be  made  on  *  the  [  *914] 
mere  ground  of  notice  for  the  profits  made  by  the  ttse^ 
of  the  money,  for  the  partners  in  the  firm  are  regarded 
not  as  actual  but  only  as  constructive  trustees,  that  is, 
having  notice  of  the  trust  they  are  accountable,  for  the 
money,  but  not  being  clothed  with  any  special  duty, 
they  do  not  come  within  the  rule  that  "  a  ixustee  shedl 
not  profit  by  his  trust "  (g). 

42.  It  was  held  by  Lord  Romilly,  M.  B.,  that  where  a  Apportton-- 
trustee  had  proved  against  a  bankrupt's  estate  for  6985Z.  ment  be- 
19s.  7d.  principal  money  made  away  with  by  the  bank-  tween  tenant- 
nipt,  andjor  2744Z.  9s.  lid:  interest  (which  should  have  ^r  life  and 


remainder- 
men ol 


(z)  Ex  parte  Bamewall,  6  De  G.  M.  &  G.  795.  om«,„>t  t» 

(o)  Ex  parte  Biddnlph,  3  De  G.  &  Sm.  587;  Ex  parte  Geaves,  8  Z^„^^  Z' 

De  G.  M.  &  G.  291;  25  L  J.  N.  S.  Bank.  53.  h^^rf 

(b)  Be  Montefiore,  9  Jur.  562.  WW 

(c)  Ex  parte  Apsey,  3  B.  C.  C.  265;  Ex  parte  Wtiea,Uej,  Cooke's  '"''^""'• 
Bankrapt  Law,  534.  8th  ed. 

(d)  Ex  parte  Pee'le,  6  Ves.  602;  Ex  parte  Clowes,  2  B.  C.  C. 
595;  and  see  Ex  parte  Burton,  3  M.  D.  &  De  G.  364;  Ex  parte 
Bolland,  1  Mont.  &  Mac.  315. 

(e)  Ex  parte  Beilby,  1  Gl.  &  J.  167,  and  see  Ex  parte  Burton, 
3  M.  D.  &  De  Gi.364;  Ex  parte  Woodin,  3  M.  D.  &  De  G.  399. 

(/)  Ex  parte  Woodin,  3  M.  D.  &  De  G.  399. 
(g)  Stroud  v.  Gwyer,  28  Beav.  130;  see  141;  and  see  Ec  parte 
Burton,  3  M.  D.  &  De  G.  364. 

t  6  LAW  OF  lEDSTS. 
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[Of  proceed^ 
of  sale  of 
mortgaged 
property.] 


been  paid  to  the  tenant  for  life),  making  together  a  sum 
total  of  9730Z.  9s.  6d.,  all  dividends  received  under  the 
bankruptcy  should  first  make  up  the  lost  capital,  and 
that  the  tenant  for  life  had  no  lien  for  his  lost  income, 
but  was  entitled  only  to  the  interest  of  the  capital  sums 
received  by  way  of  dividend  under  the  bankruptcy  (h). 
The  natural"  course  would  have  been  to  apportion  the 
fund  as  between  the  tenant  for  life  and  remaindermen 
according  to  their  respective  losses,  as^^herwis*  it  would 
work  occasionally  a  great  hardship.  Suppose  for  in- 
stance the  tenant  for  Jife,  though  entitled  for  the  last 
ten  years,  had  received  nothing  and  then  died  before 
the  dividend  was  paid.  The  whole  would  go  to  the 
remainderman,  and  the  exeicutor  of  the  tenant  for  life 
would  receive  nothing,  though  a  large  part  of  the 
dividend  was  recovered  in  respect  of  the  life  estate  (*). 

Since  these  remarks  were  written,  the  case  has  in 
eflfect  been  overruled.  In  Cox  v.  Cox  (fc),  A.  covenant- 
ed on  his  marriage  that  his  executprs,  within  three 
months  after  his'  death  should  pay  to  the  trustees  a  sum 
of  6,O0OZ.  with  interest,  from  his  death,  at  4  per  cent., 
to  be  held  in  trust  for  his  widow  for  life,  with  remain- 
der to  the  children.  A.  died  in  1862,  and  his  estate 
was  administered  by  th6  Court.  The  assets  were  in- 
sufficient to  satisfy  the  principal  and  interest,  and  the 
question  was,  how  the  amount  recovered  was  to  be  dealt 
with  as  between  the  tenant  for  life  aud  the  remaiuder- 
men,  and  V.  C.  Sir  W.  James  said,  "The  true  principle 
in  all  these  cases  is,  that  neither  the  tenant  for  life  nor 
the  remainderman  is  to  gain  an  advantage  over  the 
other,  neither  is  to  sufPer  more  damage  in  proportion  to 
his  estate  and  interest  than  the  bther  suffers  from  the 
default  of  the  obligor.  Assuming  that  5500Z.  is  the 
sum  that  will  be  recovered,  a  calculation  must  be  made 
[  *  915]  back,  *  What  principal,  if  invested  on  the  day 
of  the  obligor's  death  (the  date  from  which  interest 
was  to  run)  at  4  per  cent,  would  amount  with  interest 
to  the  sum  so  recovered?  Interest  at  4  per  cent,  on 
this  principal,  or  in  other  words  the  difference  between 
the  principal  and  the  amount  will  then  go  to  the  tenant 
for  life,  and  the  rest  must  be  treated  as  principal." 

[So  where  money  had  been  properly  invested  upon 
mortgage,  but  the  interest  fell  into  arrear  and  the  mort- 
gaged property  was  ultimately  realized,  and  the  pro- 


(h)  Be  Grabowski's  Settlement,  6  L.  R.  Eq   12 
(i)  See  Junes  v.  Mitchell,  1  Ph.  710,  and  Turner  v.  Newport,  2 
Ph.  14,  which  were  not  cited  to  M.  E. 
(fc)  8L.E.Eq.343;  andseeJJeTinkler'sEstate,20  L.  R.  Eq  456 
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ceeds  were  insufficient  to  pay  the  principal  and  iiiterest, 
it  was  held  that  the  proceeds  were  appprtionable  be- 
tween capital  and  income  in  the  ratios  of  the  capital       ^ 
sum  originally  invested  and  the  actual  arrears  of  simple 
interest  on  the  mortgage  (Z).] 

43.  The  original  trust  debt  was  formerly  barred  by  How  far 
the  certificate  of  the  bankrupt,  though  no  proof  was  trust  debt 
made,  and  the  cestui  que  trust  did  not  Jaaow  of  the  mis-  ^"^  Ijy  the 
application  of  the  trust  fund  («i).     But  it  was  the  duty  certified, 
of  the  trustee  to  see  that  some  person  proved  on  behalf 

of  the  trust,  and  if  he  did  not,  he  was  liable  in  equity 
for  this  neglect  of  duty:  and  though  he  had  obtained 
his  certificate  he  was  held  responsible  personally  for  the 
amou/Lt  that  might  have  been  received  by  way  of  divi- 
dend (n).  And  a  demand  in  respect  of  a  breach  of 
trust  was  held  to  be  equally  barred  by  the  trustee's  dis- 
charge under  the  Insolvent  Acts,  provided  the  liability 
was  duly  mentioned  in  the  schedule  (o). 

44.  If  the  bankrupt  was  one  of  two  co-trustees,  who  Proof  where 
were  jointly  implicated  in  a  breach  of  trust,  then  proof  one  of  several 
may  be  made  against  the  bankrupt's  estate  for  the  trustees  is 
whole  money  lost,  though  he  was  not  the  party  benfited  "^'^'^^Pt- 
by  the  breach  of  trust  {p),  and  though  the  other  trus-   ■ 

tee  be^ living  and  solvent  {q).  And  the  proof  against 
the  bankrupt  will  not  be  precluded  by  a  bond  given  not 
to  sue  the  other  trustee,  reserving  the  right  against  all 
other  parties  (i*),  though  a  release-to  the  other  trustee, 
being  an  extinguishment  of  the  debt,  would  prevent- 
any  subsequent  proof  (s). 

45.  So  if  two  co-trustees  be  bankrupt?,  proof  may  be  Co-trnstees 
made  against  the  estate  of  each  {t) ;  but  of:  course  more  bankrupts, 
than  2O3.  in  the  pouiJd  cannot  be  received  in  the  whole; 

or,  at  the  same  ti^le  that  *  proof  is  made  against  [  *  916] 
the  estate  of  one  who  is  a  bankrupt,  legal  proceedings 
may  be  taken  against  the  solvent  trustee  ;  for  proofs 
under  a  bankruptcy  is  not  payment  (u). 

\_(l)  Ee  Moore,  W.  N.  1885,  p.  17.]  ,  Be  Moore  is  now  reported 
in  54  L.  J.  N.  S.  Ch.  432, 

(m)  Ex  parte  Holt,  1  Deac  248. 

(h)  Orrett  v.  Corser,  21  Beav.  52;  and  see  Woodhonse  v.  Wood- 
house,  8  L.  R.  Eq.  521. 

(o)  Thompson  v.  Finch,  22  Beav.  316  ,  on  appeal, '8  De  G.  M. 
&G.560. 

[p]  Ex  parte  Shakeshaft,  3  B.  C.  C.  197. 

((y)  £1;  paHe  Beilby,  1  Gl.  &  J.  167. 

(r)  lb. 

(s)  See  Blackwood  v.  Borrowes,  2  Conn.  &  Laws.  478. 

(<)  Keble  v.  Thompson,  3  B.  C.  C.  112  ;  Ex  parte  Ponlson,  De 
Gex,  79. 

(«)  Ex  parte  King,  1  Deac.  164,  &c. 
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Contribu-      I     46.  But  where  the  -whole  debt  is  proved  against  the 
tion.  estate  of  the  bankrupt  trustee,  the  trustee  in  bankruptcy 

may  afterwards  take  proceedings,  and  compel  contribu- 
tion from  the  other  trustee  (v),  even  where  the  bank- 
rupt trustee  himself  could  not,  from  his  fraudulent  con- 
duct, have  obtained  such  relief  (w). 
Trust  money       47.  Where  a  testator  iias  authorized  the  employment 
authorized  to  ^^  ^^-g  estate  in  trade, '  if  the  firm  in  which  it  was  em- 
in  trade°^^     ployed  become  bankrupt,  proof  cannot  be  made  against 
the  estate  of  the  bankrupts  in  respect  of  the  money  so 
employed;  for  it  is  not  a  debt  of  the  firm,  but  merely 
capital  brought  into  it:  but,  when  the  joint  creditors 
have  been  satisfied,  the  trustee  member  of   the  firm 
may,  as  one  of  the    partners,  establish  a  balance,  if 
there  be  one,  against  the  separate  estates  of  the  co- 
partners (a;). 
32  &  33  Vict.      48.  By  the  Bankruptcy  Act,  1869  {y),  a  bankrupt 
"•  '^^-  after,  and  notwithstanding  his  order  of  discharge,  re- 

mains liable  to  his  cestui  que  trust  for  a  breach  of  trust. 
But  as  the  breach  of  trust   constitutes  a  debt,  which 
may  be  proved  for  in  the  bankruptcy,  the  debtor  is  pro- 
*  tected  from  all  other  proceedings  against  him  for  the 

breach  of  trust  until  after  his  discharge,  when  the  cred- 
itor may  proceed  either  against  him  personally  or  against 
»    his  property,  as  if  no  bankrup.tcy  had  intervened  (z). 
[The  section  applies  to  the  breach  of  a  constriictive  trust 
as  well  as  that  of  an  express  trust  (a). 
{46 &  47  Vict.      By  the  Bankruptcy  Act,  1883  (6),  the  liability  of  a 
c.  52.]  bankrupt  to  his  cestui  que  trust  continues  after  his 

discharge  only  in  cases  where  the  breach  of  trust  is 
fraudulent.^ 
The  Debtors  49.  The  Debtors  Act,  1869  (c),  abolishes  arrest  and 
Act,  1869.  imprisonment  for  debt,  but  excepts,  amongst  other 
things,  default  by  a  trustee  or  person  acting  in  a  fidu- 
[*  917]  ciary  capacity  (d),  and  ordered  to  pay  by  a  *  Court 

(v)  Bee  Ex  parte  Shakeshaft,  3  B.  C.  C.  197;  Lingard  v.  Brom- 
ley, 1  V.  &;  B.  114. 

(to)  See  Muckleston  r.  Brown,  6  Ves.  68 ;  Joy  v.  Campbell,  1 
Sch  &  Lef.  335,  339;  Ottley  v.  Browne,  1  B.  &  B.  360. 

(a;)  Scott  V.  Izon,  34  Beav.  434  ;  and  see  M'Neillie  v.  Acton,  2 
Eq.  Rep.  21, 

(y)  32  &  33  Vict.  c.  71,  s.  49. 

(z)  Cobham  v.  Dalton,  10  L.  R.  Ch.  App.  655  ;  [Emma  Silyer 
Mining  Company  v.  Grant,  17  Ch.  D.  122;  Cooper  v.  Prichard,  11 
Q.  B.  D.  351;  and  see  Nowell  v.  Nowell,  W.  N.  1876,  p.  248.] 

[((i)  Emma  Silver  Mining  Company  «.  Grant,  17  Ch.  D.  122.] 

[(6)  46  &  47  Vict.  c.  52,  s.  30.] 

(c)  32  &  33  Vict.  c.  62,  s.  4. 

1(d)  The  term  "person  acting  in  a  fiduciary  capacity  "  means 
a  person  standing  in  a  fiduciary  relation  towards  any  other  person 
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of  equity  (e)  any  sum  in  his  possession  or  under  his 
control.  [A.  trustee  who  has  once  had  trust  funds  in 
his  possession  is  treated  /by  a  Court  of  equity  as  still 
having  them  in  his  possession  until  he  has  properly  dis- 
charged himself,  and  it  is  not  necessary,  to  bring  a 
trustee  within  the  exception,  that  he  should  have  the 
trust  funds  in  his  actual  possession,  or  under  his  con- 
trol, at  the  time  the  order  is  made.  Thus  if  an  order 
be  made  upon  a  trustee  to  repay  a  sum  which  he  had 
previously  misappropriated  and  spent,  he  may  be  at- 
tached for  neglecting  to  obey  the  order  (  /  );  So  where 
two  trustees,  A.  and  B.,  received  a  sum  of  money  and 
placed  it  in  a  bank  to  their  joint  account,  but  made 
payable  to  the  cheque  of  A.  alone,  who  drew  it  out  and 
misapplied  it,  and  thereupon  B.  was  ordered  in  a  suit 
to  make  it  good,  it  wat-  held  that  B.  on  non-payment 
was  liable  to  be  attached  and  sent  to  prison  (g).]  But 
a  trustee  who  had  been  ordered  to  pay  a  sum  of  money 
which  he  had  neglected  only  in  breach  of  his  duty  to 
recover,  was  held  not  to  fall  within  the  exception  and 
could  not  therefore  be  arrested  and  imprisoned  (h). 

[50.  By  a  subsequent  Act  (41  &  42  Vict.  c.  54),  the  [xhe  Debtors 
Court  is  empowered  among  other  things  "to  enquire  Act,  1878.] 
into  the  case  of  a  defaulting  trustee,  and  to  grant  or 
refuse,  either  absolutely  or  upon  terms,  any  applica- 
tion for  a  writ  of  attachrnent,  or  other  process,  or  order 
of  arrest  or  imprisonment,  and  any  application  to  stay 
the  operation  of  any  such  writ,  process,  or  order,  or  for  , 
discharge  from  arrest  or  imprisonment  thereunder." 
Under  this  section  the  Court  has  refused  to  issue  a 
writ  of  attachment  against  a  defaulting  trustee,  where 
.it  appeared  that  he  was  unable  to  pay,  and  that  no 
good  purpose  could  be  served  by  sending  him  to 
prison  (i).  But  as  the  Debtors  Act,  1889,  while  abol- 
ishing the  penalty  of  imprisonment  for  debt  in  the  case 
of  an  honest  debtor  was  intended  for  the  punishment 
of  a  fraudulent  or  dishonest  debtor,  and  as  it  was  not 

whether  such  other  person  is,  or  is  not,  the  plaintiff  or  one  of 
the  plaintiffs  in  the  action  in  which  the  order  for  payment  has 
been  niade;  Harris  i;.  Ingram,  13  Ch.  D.  338.] 

[(e)  Under  section  76  of  the,  Judicature  Act,  1873,  the  words 
"  the  High  Court  of  Justice,",  should  be  read  in  substitution  for 
the  words  "a  Court  of  equity,"  Harris  u  Ingram,  13  Ch.  D.  338.] 

[(/)  Hlddleton  v.  Chichester,  6  L.  E.  Ch.  App.  152;  Harris  v. 
Ingram,  13  Ch.  D.  338  ;  He  Knowles,  Doodson  v.  Turner,  52  L. 
J.  N.  S.  Ch.  685;  48  L.  T.  N.  S.  760.] 

[((?)  Evans  v.  Bear,  10  L.  E.  Ch.  App.  76.] 

(ft)  Ferguson  v.  Ferguson,  10  L.  E.  Ch.  App.  661. 

[(i)  Street  v.  Hope,  10  Ch.  D;  286  n.;  Barrett  v.  Hammond,  10 
Ch.  D.  285.] 
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intended  by  the  Amendment  Act  to  get  rid  of  the  penal- 
clauses  of  the  previous  Act,  but  only  to  give  the  judges 
a  judicial  discxetion  to  deal  with  exceptional  cases,,  the 
Court  ought,  in  the  case  of  a  dishonest  debtor,  to  send 
him  to  prison,  unless  it  is  satisfied  that  he  has  no  means 
•  of  satisfying  the  debt  (fc);  and  in  a  recent  case  in 
[  *  918  ]  *  which  the  Court  was  not  satisfied  that  the 
debtor  was  unable  to  pay,  Kay,  J.,  observed,  ''I  think 
that  this  is  the  case  in  which  the  punishment  ought  to 
be  inflicted  for  the  purpose  of  teaching  this  man  that  a 
dishonest  act  of  this  kind  will  not  be  passed  over  with 
impunity  even  though  he  is  unable  to  pay,  and  for  the 
purpose  of  teaching  other  trustees  the  same  lesson  "  (l). 
But  where  there  had  been  no  actual  fraud  or  embezzle- 
ment, but  only  an  erroneous  application  of  the  trust 
funds,  the  Court  upon  the  trustee  undertaking  to  exe- 
cute a  charge  upon  all  the  property  to  which  he  was  or 
might  become  entitled,  declined  to  attach  him  for  hav- 
ing failed  to  comply  with  an  Order  for  payment  of  the 
trust  fund  into  Court  (m).] 

In  assigning  to  the  cestui  que  trust  the  foregoing 
remedies  against  the  trustee,  it  must  be  understood 
that  the  cestui  qae  trust  has  not  himself  concurred  in 
the  breach  of  duty,  or  subsequently  acquiesced  in  it, 
and,  d.  fortiori,  has  not  executed  a  formal  release  or 
conflrmation. 

I.  Of  concurrence. 
Concurrence        ^-  ^^  *  cestui  que  trust  concur  in  the  breach  of  trust 
ofthecestei    he  is  for  ever  estopped  from  proceeding  against  the 
que  trust  in      trustee  for  the  consequences  of  the  act  (m),  and  d,  far- 
the  breach  of  tiori  a  cestui  que  trust,  who  is  also  a  trustee,  cannot* 

hold  his  co-trustee  responsible  for  any  act  in  which 

they  both  joined  (o). 

[(7c)  Harris  v.  Ingram,  13  Ch.  D.  338.] 

Ill)  Be  Knowles,  Doodson  v.  Turner,  52  L.  J.  N.  S.  C!h.  685; 
48  L.  T.  K.  S.  60.] 

[(m)  Holroyde  v.  Garnett,  20  Ch.  D.  532.] 

(m)  Brice  v.  Stokes,  11  Ves.  319,  and  Walker  o.  Symonds,  3 
S*.  64,per  Lord  Eldon;  Wilkinson  v.  Parry,4  Euss.  272;  Cocker 
V.  Qua^rle,  1  K.  &  M.  535;  Nail  v.  Punter,  5  Sim.  555;  Newman 
II.  Jones,. Eep.  t.  Finch.  58;  and  see  Fellows  v.  Mitchell,  1  P.  W. 
81;  Booth  V.  Booth,  1  Beav.  125;  Langford  v.  Gascoyne,  11  Ves. 
336;  White  «.  White,  5  Ves.  555;  JSeChertsey  Market,  6  Price, 
280,  284;  Baker  v.  Carter,  1  Y.  &  C.  255;  Byrchall  v.  Bradford,  6 
Mad.  13;  Morley  v.  Lord  Hawke,  cited  in  Small  v.  Attwood,  2 
Y.  &  J.  520;  Fyler  v.  Fyler,  3  Beav.  550;  Griffiths  v.  Porter,  25 
Beav.  236;  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  & 
J.  74;  Mx  parte  Barnewall,  6  De*G.  M.  &  G.  801. 

(o)  Butler  v.  Carter,  5  L.  E.  Eq.  281,  per  Our. 
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2.  But  pel-sons  cannot  be  held  to  have  concurred  in  Ignorance, 
a  breach  of  trust  who  had  not  the  means  of  knowing 

that  the  acts  to  which  they  were  parties  involved  a 
breach  of  trust  (p). 

3.  And  persons  cannot  concur  in  a  breach  of  trust,  Femes  covert 
who,  as  femes  covert  (q)  and  infants  (r),have  no  legal  andinla^ts 
capacity  to  consent  to  the  transaction.  cannot 

*  4.  But  neither  coverture  nor  infancy  will  [  *  919]  ' 

be  a  protection  from  a  charge  of  fraud,  and  therefore,  g^jj^y  ^f 
if  a  feme  covert  (s),  or  infant  (<),  draw  in  a  trustee  to  actual  fraud, 
commit  a  breach  of  trust,  such  feme  covert  or  infant 
cannot  afterwards  call  the  trustee  to  account  for  hav- 
ing violated  his  duty '. 

5.  A  /erne  covert  will  be  bound  by  her  concurrence  in  Separate  use. 
a  breach  of  trust  as  to  any  fund  which  is  settled  to'her 
separate  use,  where  there  is  no  restraint  against  antici- 
pation (u)  and  such  feme  vovert,  if  she  execute  a  deed, 
will  not  be  allowed  to  controvert  the  statements  of  facts 
contained  in  the  deed  (v).  But  she  will  not  be  estopped 
upon  the  ground  of  concurrence  where  the  act  was  not 
voluntary,  but  her  judgment  wHs  misled,  or  she  was 
'  under  undue  influence  (w).  And  a  feme  covert  has  no 
power  to  concur  in  any  act  as  to  a  fund  settled  to  her 
separate  use,  where  there  is  a  restraint  against  antici- 
pation (x). 

(p)  Bu'ckeridge  v.  Glasse,  Cr.  &  Ph.  135,  per  Lord  Cottenham. 

(q)  Eyder  v.  Bickerton,  cited  "Walker  v.  Symonds,  3  Sw.  80; 
Underwood  v.  Stevens,  1  Mer.  717;  Smith  v.  French,  2  Atk.  243; 
Needler's  case.  Hob.  225;  Lench  v.  Lench,  10  Ves.  517,  per  Sir 
"W.  Grant;  Lord  Montford  u  Lord  Cadogan,  19  Ves.  639,  640,  per 
Lord  Eldon;  and  see  Parkes  v.  White,  11  Ves.  221;  Bateman  v. 
Davis,  3  Mad.  98;  Cresswell  i).  Dewell,  4  Giff.  460. 
•     Cr)  See  supra,  pp.  37,  39;  and  Wilkinson  v.  Parry,  4  Euss.  276. 

(s)  Ryder  v.  Bickerton,  cited  Walker  v.  Symonds,  3  Sw.  82,  per 
Lord  Hardwicke;  and  see  Savage  v.  Foster,  9  Mod.  35;  Lord 
Montford  v.  Lord  Cadogan,  19  Ves.  640;  yandebende  v.  Leving-  "         - 

ston,  3  Sw.  625;  Evans  v.  Bicknell,  6  Ves.  181;  Jones  v.  Kearney, 
1  Dru.  &  War.  l66;  Davies  v.  Hodgson.  25  Beav.  187;  Sharpe  v. 
Foy,  4  L.  E.  Ch.  App.  35;  Se  Lush's  Trusts,  4>  L.  E.  Ch.  ,App. 
591 ;  Green  v.  Lyon,  21  W.  E.  695,  reversed  on  the  facts,  lb.  830; 
Arnold  v.  Woodhams,  16  L.  E.  Eq.  33  per  Our;  [Cahill  v.  Cahill, 
8  App.  Gas.  437;  see  S.  C.  nom.  Cahill  v.  Martin,  5  L.  E.  Ir.  227; 
7  L.  E.  Ir.  361.] 

(i)  See  the  cases  at  note  (A)  p.  39,  supra. 

hi)  See  ante,  p.  759. 

(v)  Keays  v.  Lane,  3  I.  E.  Eq.  8,  per  Our. 

(w)  Whistler  v.  Newman,  4  Ves,  129;  Hughes  v.  Wells,  9  Hare, 
773;  and  see  Walker  v.  Shore,  19  Ves.  393. 

(x)  Cocker  v.  Quayle,  1  E.  &  M.  535;  Walrond  v.  Waliond, 
Johns.  24;  Leedham  v.  Chawner,  4  K.  &  J.  465;  Clive  v.  Carew, 

1  Davis  V.  Tingle,  8  B.  Mon.  359;  Stoolfooa  v.  Jenkins,  13  S.  & 
E.  399. 
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Power  of 
appointment. 


Property 
subject  to 
power 
becomes 
assets  on 
exercise  of 
power. 


And  her  concurrence  will  not  operate  beyond  the  in- 
terest settled  to  her  separate  use,  though  she  have  a 
power  of  appointment  in  addition;  as  if  a  feme  be  ten- 
ant for  life  to  her  separate  use,  with  a  power  of  ap- 
pointing the  corpus  by  tvill,  though  her  concurrence 
would  affect  the  life  interest,  it  does,  not  prevent  the 
appointees  under  the  will  from  holding  the  trustees  re- 
sponsible (y).  [But  if  the  trustees  are  by  reason  of 
any  engagement  entered  into  by  the  feme  covert  enti- 
tled to  be  indemnified  out  of  her  estate  it  seems  that 
under  the  principles  established  by  the  recent  authori- 
ties, to  be  presently  mentioned,  the  trustees  could  resort 
to  the  appointed  fund  as  part  of  the  fem£s  assets  for 
their  indemnity  (z). 

6.  The  question  whether  property  subject  to  a  power 
of  appointment  in  a  married  woman  becomes,  on.  her 
exercising  the  power,  assets  available  for  the  satisfac- 
[  *  920  ]  tion  of  her  engagements  has  been  *the  sub- 
ject of  conflicting  opinions,  and  in  Johnson  v.  Galla- 
gher (a),  was  treated  by  Turner,  L.  J.,  as  an  open  ques- 
tion on  the  authorities,  though  a  distinction  was  drawn 
where  the  fente  covert  was  guilty  of  fra^d;  and  it  was 
held  by  V.  C.  Kindersley,  who  on  the  general  question 
was  of  opinion  that  the  appointed  funds  were  not 
assets  (6),  that]  if  an  estate  were  settled  to  the  sepa- 
rate use  of  a  feme  covert  for  life,  with  a  general  power 
of  appointment  by  will,  and  in  default  of  appointment 
to  her  in  fee,  and  she  suppressed  her  real  name,  and 
holding  herself  out  as  a  feme  sole,  mortgaged  the  es- 
tate, the  mortgagee  had  a  lien  upon  the  estate  as  against 
the  heir  or  appointee  (c).  [The  modern  cases,  how- 
ever, seem  to  have  established,  independently  of  the 
provision  in  the  Married  "Women's  Property  Act,  1882, 

IJ.  &  H.  199;  Pemberton  v.  McGill,  8  W.  E.  290;  Fletcher  v. 
Green,  33  Beav.  426;  Arnold  v.  Woodhams,  16  L.  E.  Eq.  29; 
[Stanley  v.  Stanley,  7  Ch.  D.  589;  Heath  v.  Wickhaifi,  3  L.  E. 
Ir.  376;  5  L.  E.  Ir.  285;]  and  see  Wilton  v.  HiU,  25  L.  J.  N.  S. 
Ch.  156;  Derbishire  v.  Home,  3  De  G-.  M.  &  G.  102,  113. 

(i/)  Kellaway  v.  Johnson,  5  Beav.  319, 

[(s)  See  Williams  v.  Lomas.  16  Beav.  1.] 

[(a)  3  De  G.  F.  &  J.  494,  5i7;  see  Norton  v.  Turvill,  2  P.  W. 
144;  Heatley  v.  Thomas,  15  Ves.  596;  Sockett  v.  Wray,  4  B.  ,C. 
C.  483;  Hughes  v.  Wells,  9  Hare  749;  Vaugban  v.  Vanderstegen, 
2  Drew.  165;  Blatchford  «.  Woolley,'2  Dr.  &Sm.  204;  Hobday  ». 
Peters  (No.  2),  28  Beav.  354;  S'hattock  v.  Shattock,  2  L.  E.  Eq. 
182;  Sngd.  on  Powers,  8th  ed.  p.  476.] 

[(b)  Vaugban  v.  Vanderstegen,  2  Drew.  165;  Blatchford  t>. 
Woolley,  2  Dr.  &  Sm.  204.] 

(c)  Vaugban  v.  Vanderstegen,  2  Drew.  363;  and  see  Hobday  v. 
Peters  (No.  2),  28  Beav.  354;  [Barrow  v.  Manning,  W.  N.  1878, 
p.  122.] 
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that  the  property  becomes,  on  her  exercising  the  power, 
assets,  for  the  payment  of  her  debts  as  if  it  were  her 
separate  estate.  Thus  in  a  recent  case  in  the  Privy 
Council]  where  there  was  fraud,  and  the  feme  covert  whether 
had  a  general  power  of  appointment  either  by  iustru-  property 
ment  inter  vivos  or  by  will,  [which  she  exercised  by  Ijo^iid  by- 
will,  it  was]  held  that  the  general  engagements  of  the  fngagements 
wife  were  payable  out  of  the  property  so  settled  (d),  where  power 
and  the  Court  went  so  far  as  to  say,  in  the  broadest  not  ex- 
terfas,  that  such  a  settlement  amounts  in  effect  to  what  ^cuted 
in  common  sense  and  to  comnion  apprehension  it  would 
be,  viz.,  an  absolute  gift  to  the  sole  and  separate  use, 
and  that  such  a  form  of  settlement  on  a  married  woman, 
without  restraint  of  anticipation,  vests  in  equity  the 
entire  corpus  in  her  for  all  purposes  as  fully  as  a  simi- 
lar gift  to  a  man  would  vest  in  him  (e).  The  actual 
decision  of  the  case  in  which  this  general  doctrine  wias 
laid  down  was  clearly  supportable  on  the  ground  that 
there  had  been  an  imperfect  execution  of  the  power, 
and  there  being  valuable  consideration  equity  would 
supply  the  defect;  and  the  Court  did  not  mean  what 
the  generality  of  the  expressions  would  imply,  that 
where  the  power  is  not  executed  the  property  is  avail- 
able for  the  feme  covert's  engagements,  for  the  .Court 
expressly  approved  the  doctrine  laid  down  by  Sir  G. 
Turner,  that  where  there  is  a  limitation  over  in  default 
of  *  appointment  and  the  power  has  not  been  [  *  921  ] 
exercised,  the  engagements  of  the  married  woman  can- 
not prevail  against  the  parties  entitled  in  default  of 
appointment  (/).  Nor  did  the  Conit  decide  even 
where  the  power  is  executed  that  the  settled  property 
will  be  available  for  payment  of  such  general  engage- 
ments as  are  merely  verbal  and  not  evidenced  by  any 
written  instrument,  or  appear  by  any  writing  which  is 
not  an  execution  of  'the  power  at  law,  and  would  not  be 
aided  in  equity  for  want  of  sufficient  consideration. 

[7.  However,  in  a  later  case,  where  personal  property  , 

was  settled  upon  such  trusts  as  a  feme  covert  should 
during  coverture  by  deed  or  will  appoint,  and,  subject 
thereto,  for  her  separate  use  for  life,  and  if  she  surviv- 
ed her  husband  (an  event  which  happened)  for  her  ab- 
solutely, and  the  feme  covert  appointed  the  property  by 

will,  the  late  M.  E.  held  that  the  property  was  bound 

J 

(d)  London  Chartered  Bank  of  Australia  v.  LempriSre,4  L.  E. 
P.  C.  572,  and  see  Brewer  v.  Swirles,  2  Sm.  &  G.  219. 

(e)  London  Chaptered  Bank  of  Australia  v.  LempriSre,  4  L.  E. 
P.  C.  595. 

(/)  S.  C.  592. 
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by  the  feme  coverfs  general  engagements,  and  he  ob- 
served, "  The  true  view  seems  to  be  this:  that  for  the 
purpose  of  giving  effect  to  the  general  engagements  of 
a  married  woman,  if  property  is  settled  upon  her  for 
life,  with  power  to  dispose  of  it  by  deed,  or  wiU,  that  is 
her  separate  property,  so  as  to  be  subject  to  her  gen- 
eral engagements ''  (gr).  It  is  conceived  that  this  pro- 
position in  which  no  distinction  is  made  between  cases 
where  the  power  is  executed,  and  those  in  which  it  is 
not  executed  and  there  is  a  gift  over  in  default  of  exe- 
cution, cannot,  consistently  with  the  earlier  authori- 
ties (h),  be  taken  in  its  broadest  sense,  and  the  ques- 
tion to  what  extent  the  general  engagements  of  a  feme 
covert  bind  property  settled  upon  her  for  life  for  her 
separate  use  with  a  general  power  of  appointment 
by  deed  or  will,  and  a  gift  over  in  default  of  appoint- 
ment where  the  power  is  not  executed,  mjist  still  be  con- 
sidered as  governed  by  the  earlier  anthoriiiies  (i). 

8.  In  a  still  later  case,  where  property  was  settled  on 
a  feme  covert  for  life  for  her  separate  use  with  a  gen- 
eral' power  of  appointing  by  will,  with  a  gift  over  in 
default  of  appointment,  V.  C.  Hall  held  that  the  prop- 
erty appointed  by  her  will  was  assets  for  the  payment 
of  her  debts  in  the  same  manner  as  if  it  had  belonged 
to  her  for  her  separate  use  (fc),  and  this  has  since  been 
acted  upon  (I). 

.  9.  Where  a  married  woman  was  tenant  for  life  for 
[*  922]  her  separate  *use  without  power  of  anticipa- 
tion, and  the  trustees  were  "  at  her  direction  to  direct 
repairs  and  do  aU  such  acts  as  should  be  proper  for 
that  purpose,"  and  the  tenant  for  life  herself  ordered 
the  repairs,  the  Court  gave  effect  to  the  particular  en- 
gagement out  of  the  particular  power  to  direct  repairs 
and  treated  the  power  as  being  in  effect  exercised,  and 
directed  the  trustees  to  raise  the  amount  required  for 
the  repairs  which  had  been  executed,  and  to  pay  the 
amount  to  the  builder  employed  by  the  tenant  for 
life  (m). 

[{g)  Mayd  v.  Field,  3  Ch.  D.  587,  593:  Skinner  v.  Todd,  51  L. 
J.  N.  S.  Ch.  198.] 

[(fe)  See  Johnson  v.  Gallagher,  3  De  G.  F.  &  J.  494,  and  the 
cases  there  cited.] 

[(i)  See  also  Holmes  v.  Coghill,  7  Ves.  499;  12  Ves.  206;  Sugd. 
on  Powers,  8th  ed.  pp.  475,  477.] 

[(fc)  5e  Harvey's  Estate,  13  Ch.  D.  216;  see  however  the  oh- 
servatious  on  this  case  hy  L.J.  Cotton  in  Pike  v.  Fitzgibhon,  17 
Ch.  D.  466.] 

[(/)  Hodgson  D.  Williamson,  15  Ch.  B.  87:  Hodges  v.  Hodges, 
20  Ch.  D.  749.] 

[(m)  Skinner  v.  Todd,  51  L.  J,  N.  S.  198.] 
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10.  Now  by  the  Married  Women's  .  Property   Act,  [45  &  46  Vict. 
1882  (n),  sect.  4,  it  is  provided,  that  the  execution  of  a  c.  75,  s.  4.] 
general  power  by  will  by  a  married  woman  shall  have 

the  effect  of  making  the  property  appointed  liable  for 
her  debts  and  other  liabilities,  in  the  same  manner  as 
he.r  separate  estate  is  made  liable  under  the  Act.] 

11.  Of  acquiescence. 

1.  Again,  a  cestui  que  trust,  though  he  did  not  con-  Acq-niscence 
cur  at  the  time,  may  debar  himself  from  relief  by  hav-  of  cestui  que 
ing  acquiesce4  (o)  in    the    breach    of    trust    subse-  *™**- 
quently  {p)} 

2.  How  far  the  mere,  knowledge  of  a  right  to  sue  in  whether 
respecf  of  a  breach  of  trust,  and  the  abstaining  to  sue  mere  knowl- 
will,  without  any  other  act,  constitute  laches  in  the,eye  ^^S®  ^°^ 

of  a  Court  of  equity,  and  disentitle  the  plaintiff  to  re-  ftonTstdne  a 
lief,  as  in  the  particular  instances  of  purchases  by  trus-  bar  in  cases 
tees,  &c.,  above  referred  to  (g),  was  until  lately  very  of  breach  ol 
uncertain;  but  it  seems  to  be  now  settled  that  gross  trust. J 
laches,  as  for  twenty  years,  will  disentitle  a  cestui  que 
trust  to  relief  (r).     But  of  course  mere  knowledge  with- 
out suing  for  a  few  years,  as  for  three  years  (s),  [four 
years  (f),]  or  ten  years  (u),  will  not  destroy  the  right 
to  impeach  the  transaction.     And  where  there  is  an  ex- 
press trust  for  *  successive  incumbrancers,  on  [  *  923  ] 

Hn)  45  &  46  Viet.  c.  75.] 

[(o)  As  to  the  meaning  of  acquiescence,see  pp.  873,  S74:,mpra.] 

Ip)  Harden  v.  Parsons,  1  Eden,  145;  Thompson  v.  Finch,  22 
Beav.  324,  per  M.  E.;  Griffiths  v.  Porter,  25  Beav.  241,  ^er  M.  E.; 
Walker  v.  Symonds,  3  Sw.  64,  per  Lord  Eldon;  Hope  v.  Liddell, 
21  Beav.  183;  Brice  v.  Stokes,  11  Ves.  326:  Macdonuell  v.  Hard- 
ing, 7  Sim.  190;  Broadhurst  v.  Balguy,  1  Y.  &  C.  C.  C.  16;  Lin- 
coln V,  Wright,  4  Beav.  432;  Blackwood  v.  Borrowes,  2  Conn.  & 
Laws.  459;  Farrant  v.  Blanchford,  1  De  G.  J.  &  S.  107;  Euther- 
foordii.  Maziere,13  Ir.  Ch.  Eep.  204;  Stevens  «., Eobertson,37  L. 
J.  N.  S.  Ch.  499;  Sleeman  v.  Wilson,  13  L.  E.  Eq.  36;  Philips  v. 
Pennefather,  8  I.  E.  Eq.  474. 

(g)  See  p.  873,  supra. 

(r)  Bright  v.  Legerton  (No.  1),  29  Beav.  60;  2  De  G.  F.  &  J. 
606;  Hpdgson  v.  Bibby,  32  Beav.  221;  and  see  Browne  v.  Cross, 
14  Beav.  105;  Payne  v.  Evens,  18  L..  E.  Eq.  356;  He  M'Kenna, 
13  Ir.  Ch.  Eep.  239;  Marquis  of  Clanricarde  v.  Henning,  30  Beav. 
175.  But  see  Knight  v.  Bowyer,  2  De  G.  &  J.  443;  [Thomson  v. 
Eastwood,  2  App.  Cas.  215.]  ' 

•  (s)  Hanchett  v.  Briscoe,  22  Beav.  496. 

l{f)  Be  Jackson,  44  L.  T.'  N.  S.  467.] 

(u)  Farrant  v.  Blanchford,  11 W.  E.  178;  [Be  Cross,  20  Ch.  D. 
109.] 

'  Mellish's  Estate,  1  Pars.  Eq.  486;  Prevost  v.  Gratz,  6 
Wheat.  487.  The  Court  vnll  not  infer  acquiescence  if  the  cestui 
que  trust  has  had  no  actual  knowledge  of  the  breach;  Beeson  v. 
Beeson,  9  Barr,  300. 
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I 

a  limited  interest,  as  a  life  estate,  the  subsequent  in- 
cumbraricers  are  not  chargeable  with  laches  so  long  as 
the  whole  beneficial  interest  is  absorbed  by  the  prior 
incumbrancers  (v). 
No  bar  -where      3.  A  cestui  que  trust,  who  does  not  actually  know,  is 
notice  of        not  to  be  affected  with  knowledge  of  a  breach  of  trust 
breach  of        hecanse  he  might  by  enquiry  have  ascertained  the  fact, 
trust  IS  con-    ^     .^  .    ^^  ^^  ^,    ^^^  ^j^^^^.  ^j  ^^^  trustee  to  see  that 
structive  ,,,ot..  •  ji/\i 

only.  the  trust  fund  is  m  a  prpper  state  {w). 

"Ward  of  4.  A  settlement  by  a  ward  of  Court  under  the  direc- 

Court.  tion  of  the  Court,  of  funds  stated  to  represent  the  in- 

fant's fortune,  will  not  operate  as  a  confirmation  of 
past  breaches  of  trust  {x). 
Fluctuating        5.  It  seems  that  a  public  and   fluctuating  body,  as 
body  as  pans/w'owers,  may  be  bound  by  acquiescence  (2/ ).     But 

parishioners  j^  {g  almost  unnecessary  to  repeat,  that  acquiesence 
or  creditors.  g^^^Qj;  j^g  objected  against  a  class  of  persons,  as  par- 
ishioners or  creditors,  vaith  the  same  degree  of  force  as 
against  a  single  individual  (2). 
Satisfaction  6.  A  cestui  que  trust  who,  knowing  that  his  trustee 
in  part  for  a  has  committed  a  breach  of  trust,  gets  what  he  can  from 
breach  ot  {^q  -wreck  of  the  property,  and  with  that  view  receives 
trust.  from  the  trustee  part  of  the  relief  to  which  te  is  enti- 

tled, does  not  thereby  waive  his  right  to  the  full  relief  to 
which  he  is  entitled  (a). 
[Creditor's  \J-  ^  creditor  who  merely  abstains  from  calling  upon 

right  not        the  executors  to  realize  the  testator's  estate  for  the  pur- 
affected  by     pose  of  paying  his  debt  is  not  thereby  deprived  of  his 
not  pressing   j.jgjjt  to  sue  the  executors  for  devastavit.     To  deprive 
or  p  y        -J  j^j^  ^j  j^jg  right,  he  must,  either  by  his  conduct  or  by 
express  authority,  have  misled  the  executors  into  part- 
ing  with   the   assets   available    for    payment   of    his 
claim  (6).]. 
Acquiescence      8.  As  to  acquiescence  by  a  cestui  que  trust   while 
by  rever-       ^his   interest   is   reversiona'ry,  L.   J.  Turner   observed: 
sioner.         '  f  Length  of  time,  where  it  does  not  operate  as  a  statu- 

(v)  Knight  V.  Bowyer,  2  De  G.  &  J.  421,  see  443. 

{w)  Thompson  v.  Finch,  22  Beav.  325-327  ;  6  De  G.  M.  &  G. 
560  ;  Life  Association  of  Scotland  v.  Siddal,  S-De  G.  F.  &  J.  73. 

[x)  Zambaco  v.  Cassavetti,  11  L.  E.  Eq.  439. 

[y]  See  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh.  N.  S. 
92  ;  Se  Chertsey  Market,  6  Price,  280,  284 ;  Edenborough  v. 
Archbishop  of  Canterbury,  2  Euss.  105,  108;  Attorney-General 
V.  Scott,  1  Ves.  415 ;  Attorney-General  v.  Cuming,  2  Y.  &  C.  C. 
C.  150. 
'     (z)  See  supra,  pp.  498,  870. 

(o)  Thompson  v.  Finch,  22  Beav.  316  ;  8  De  G.  M.  &  G.  560  : 
IBe  Cross,  20  Ch.  D.  109,  122.] 

[(6)  iJe  Birch,  27  Ch.  D.  622.] 

'  Prevost  V.  Gratz,  6  Wheat.  487  ;  Beeson  v.  Beeson,  9  Bar.  300. 
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tory  or  positive  bar,  operates  simply  as  evidence  of  as- 
sent or  acquiescence.  The  two'  propositions  of  a  bar 
by  length  of  time  and  by  acquiescence  are  not  distinct 
propositions.  They  constitute  but  one  proposition, 
and  that  proposition  is  that  the  cestui  que  trust  assented 
tothe  breachof  trust.  Acestuique  trust  *  whose  [  *  924]  ( 
interest  is  reversionary  is  not  bound  to  assert  his  title 
until  it  comes  into  possession;  but  the  mere  circum- 
stance that  he  is  not  bound  to  assert  his  title  does  not 
seem  to  me  to  bear  upon  the  question  of  his  assent  to  a 
breach  of  trust.  He  is  not,  so  far  as  I  can  see,  less  ca- 
pable of  giving  such  assent  when  his  interest  is  in  re- 
version than  when  it  is  in  possession.  "Whether  he  has 
done  sg  or  not  is  a  question  to  be  determined  on  the 
facts  of  each  particular  case"  (c).     But  he  afterwards  • 

added  that  he  was  not  prepared  to  say  that,  where  the 
trust  was  definite  and  clear,  a  breach  of  trust  coiild  be 
held  to  have  been  sanctioned  or  concerned  in  by  the 
mere  knowledge  and  non-interference  of  the  cestui  que 
trust  before  his  interest .  ha(J  come  into  possession  (d). 
The  above  doctrines  were  approved  by  L.  C.  Campbell, 
with  the  further  remark  that  it  was  easy  to  conceive 
cases  in  which,  from  great  lapse  of  time,  the  facts  from 
which  the  consent  of  the  cestuis  que  trust  was  to  be  in- 
ferred might  and  ought  to  be  presumed  (e). 

III.  Of  Release  and  Confirmation. 

1.  Lastly,  a  cestui  que  trust  may  preclude  himself  Eelease  and 
from  his  remedy  against  the  trustee  by  executing  a  for-  confirmation 
mal  release  of  the  breach  of  trust  or  giving  validity  to  by  cestui  que 
the  transaction  by  an  express  confirmation  (fY-     And  *''"*'• 
if  the  cestui  que  trust  release  the  principal  in  a  breach 
of  trust  or  fraud,  he  cannot  afterwards  proceed  against 
the  other  parties  who  would  have  been  secondarily  lia- 
ble  (g). 

[But  a  release  in  respect  of  a  transaction  which  a  r-T,  j 
Court  of  equity  would  hold  to  be  not  merely  voidable  respect  of  a 
hnt  void,  will  not  bind  the  cestui  que  trust  executing  void  transac- 
the  release.     Thus  where  on  the  footing  of  a  supposed  tion  invalid.] 

"  (e)  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  &  J.  72. 

(d)  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  &  J.  74. 

(e)  lb.  77 ;  and  see  Taylor  v.  Cartwright,  14  L.  E.  Eq.  176. 
(/)  Blackwood  v.  Borrowes,  2  Conn.  &  Laws.  459 :  French  v. 

Hobson,  9  Ves.  103  ;  Wilkinson  v.  Parry,  4  Euss.  272 ;  Aylwin 
V.  Bray,  cited  in  Small  v.  Attwood,  2  Y.  &  J.  517  ;  Cresswell  v. 
Deweil,  4  Giff.  465,  per  Our. 

(g)  Thompson  v.  Hatrison,  2  B.  C.  C.  164  ;  see  Blackwood  «. 
Borrowes,  2  Conn.  &  Laws.  478. 

•  Henderson's  Est.  15  Phila.  598. 
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illegitimacy  the  title  of  the  cestui  que  trust  to  a  legacy 
was  disputed  and  denied  by  the  trustee,  and  the  cestui 
que  trust  was  thereby  induced  to  accept  from  the  trus- 
tee a^  smaller  sum  than  that  to  which  he  was  entitled, 
and  by  deed  to  release  the  trustee  from  the  payment  of 
the  legacy,  it  was  held,  that  the  question  of  the  legiti- 
macy of  the  cestui  que  trust  being  entirely  irrelevant, 
the  transaction  was  absolutely  unmeaning  and  void, 
and  the  release  was  set  aside  and  relief  granted  after  a 
long  lapse  of  time  (h).^ 
Waiver.  [*925]     *2.  Under  the  head  of  release,  we  may  notice  the 

subjectof  waiver.  "As  to  waiver,"  said  Sir  W.  Grant,  "it 
is  difficult  to  say  precisely  what  is  meant  by  that  term. 
■With  reference  to  the  legal  effect,  a  waiver  is  nothing 
unless  it  amounts  to  a  release.  It  is  by  a  release,  or 
something  equivalent  only,  that  an  equitable  demand 
can  be  given  away.  A  mere  ivaiver  signifies  nothing 
more  than  an  expression  of  intention  not  to  insist  upon 
the  right,  which  in  equity  will  not  without  consideration 
bar  the  right  any  more  than  at  law  an  accord  without 
satisfaction  would  be  a  plea.  If  there  be  a  conisidera- 
tion,  however  slight,  I  do  not  know  that  the  Court 
would  not  consider  it  a  sufficient  foundation  for  a  re- 
lease, or  what  is  equivalent  to  a  release"  (i). 

It  would  seem,  therefore,  that  waiver  is  some  posi- 
tive act  which,  if  supported  by  valuable  consideration, 
though  slight,  will  be  taken  in  equity  to  constitute  a 
release;  but,  if  it  be  merely  an  expression  of  intention 
not  to  insist  on  the  right,  and  theife  is  an  absence  of 
•  consideration,  it  is  no  waiver  in  the  sense  of  a  release  (fc). 

Requisites  Acquiescence,  and  release  and  confirmation,  to  have 

for  valid         the  effect  we  have  mentioned,  must  be  understood  to  be 
acquiescence,  accompanied  with  the  following  conditions:— 

confirmation.  "'  ^^  ^"^  ^^'^  ^^^^  °*  concurrence,  the  cestui  que  trust 
must  be  sui  juris,  and  not  a  feme  covert  or  infant;  and, 
as  regards  infants,  the  Court  continues  its  protection 
even  after  they  have  attained  twenty-one  till  such  time 
as  they  have  acquired  all  proper  information  (Z);  and 

[(A)  Thomson  v.  Eastwood,  2  App.  Cas.  215.] 

h)  Stackhouse  v.  Barnston,  10  Ves.  466. 

(k)  See  Farrant  v.  Blanchford,  11  W.  R.  178. 

(l)  See  Walker  v.  Symonds,  3  Sw.  69  ;  Hicks  v.  Hicks,  3  Atk. 
274  ;  Osmond  v.  Fitzroy,  3  P.  W.  131  ;  Hylton  v.  Hylton,  2  Ves. 
547  ;  Kilbee  v.  Sneyd,  2  Moll.  233 ;  March  v.  Russell,  3  M.  <S 
Cr.  42,  44 ;  Bateman  r.  Davis,  3  Mad.  98  ;  "Wedderhurn  ».  Wed- 
derhurn,  2  Keen,  722,  4  M.  &  Cr.  41 ;  Kay  v.  Smith,  21  Beav. 
522  ;  Aveline  v.  Melbuish,  2  De  G,  J.  &  S.  288  ;  Chambers  v. 
Crabbe,  34  Beav.  457  ;  Sercombet).  Sanders,  34  Beav.  382:  Kemi>- 
son  V.  Ashbee,  10  L.  R.  Ch.  App.  15. 
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infants  on  coming  of  age  must,  in  ^e  case  of  a  formal 
release  being  executed  by  them,  where  it  is  required, 
have  proper  legal  advice  (my.  However,  a  feme  covert 
is  clearly  sui  juris  as  regards  property  settled  to  her 
separate  use,  [or  belonging  to  her  as  her  separate  prop- 
erty Tuider  the  Married  Women's  Property  Acts,]  where 
there  is  no  restraint  against  anticipation  (h).  But 
where  a  feme  covert  is  entitled  to  separate  estate  with  a 
clause  against  *  anticipation  it  is  difficult  to  [  *  926] 
see  how  she  can  be  affected  by  acquiescence.  In  a  late 
case  (o),  however,  Lord  Justice  Turner  intimated  his 
leaning  to  be  in  favour  of  the  affirmative;  but  the  lan- 
guage of  Lord  Justice  Knight  Bruce,  in  the  case  al- 
luded to,  was  more  guarded.  The  restraint  on  antici- 
pation can  impose  no  fetter  as  respects  income  accrued 
due  before  the  acts  of  acquiescence  lelieA  upon  (p).  If 
a  suit  be  instituted  for  relief  against  a  breach  of  trust, 
the  Court  has  jurisdiction  to  sanction  a  compromise  on 
behalf  of  a  married  woman  even  though  her  interest  be  - 
reversionary  (q). 

/J.  The  cestui  que  trust  must  be  fully  cognizant  of  all 
the  facts  and  circumstances  of  the  ease  (r)'. 

(rn)  Lloyd  v.  Attwood,  3  De  G.  &  J.  615. 

(n)  See  ante,  759  ;  and  Jones  v.  HigginsJ  2  L.  E.  Eq.  538 ;  Tay- 
lor V.  Cartwright,  14  L.  R.  Eq.  175.  The  dictum  of  Lord  Hard- 
wicke  in  Smith'  v.  French,  2  Atk.  245,  and  the  view  of  Sir  J. 
Eomilly,  M.  E.,  in  Da  vies  v.  Hodgson,  25  Beav.  187,  are  opposed 
to  the  current  Of  authority.  ^ 

(o)  Derbishire  v.  Home,  3  De  G.  M.  &  G.  80  ;  and  see  Wilton 
V.  Hill,  25  L.  J.  N.  S.  Ch.  156  ;  Davies  v.  Hodgson,  25  Beav.  186, 
187  ;  Clive  v.  Carew,  IJ.  &  H.  205  ;  [Heath  o.  Wickham,  3  L. 
E.  Ir.  37'6,  390,  where  the  dictum  of  L..  J.  Turner  was  doubted.] 

(p)  Eowley  v.  Unwin,  2  K.  &  J.  138. 

(g)  Wall  V.  Eogers,  9  L.  E.  Eq.  58. 

(r)  Adams  D.  Clifton,  1  Euss.  297;- Walker  u  Symonds,  3  Sw. 
1  ;  Eandall  v.  Errington,  10  Ves.  423 ;  Buekeridge  v.  Glasse,  Cr. 
&  Ph.  126  ;  Bennetts.  Colley,  2  M.  &  K.  23^  per  Lord  Broug- 
ham ;  Vyvyan  v.  Vyvyan,  30  Beav.  65 ;  Eaves  v.  Hickaon,  30  i 
Beav.  142  ;  Farrant  v.  Blanchford,-ll  W.  E.  178,  1  De  G.  J.  &S. 
119  ;  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  &  .7.  74  ; 
Strange  v.  Fooks,  4  Giff.  408  ;  and  see  Earl  of  Chesterfield  v.  Jan- 
sen,  2  Ves.  146,  149,  152,  158 ;  Boche  v.  O'Brien,  1  B.  &  B.  339, 
and  the  cases  there  cited ;  Bowes  v.  East  London  Water  Works 
Company,  3  Mad.  375 ;  M'Carthy  v.  Decaix,  2  E.  &  M.  615 ; 
Wedderburn  «.  Wedderbnxn,  2  Keen,  722;  4  M.  &  Cr.  41 ; 
Munch  V.  Cockerell,  9  Sim.  339  ;  5  M.  &  Cr.  179  ;  Broadhurst  v.  ^ 
Balguy,  1  Y.  &  C.  C.  C.  16;  Downes  v.  Bullock,  25  Beav.  62; 
Lloyd  V.  Attwood,  3  De  G.  &  J.  650. 

*  Lukens'  App.  7  W.  &  S.  48 ;  Stanley's  App.  8  Barr.  431  ; 
Kirby  v.  Taylor,  6  Johns.  Ch.  242 ;  Brewer  v.  Vanarsdale,  6 
Dana,  204. 

2  Shortel's  App.  64  Pa.  St.  25 ;  Perset  v.  Qulggle,  57  Pa.  St. 
247  ;  Briers  v.  Hackney,  6-Ga.  419. 


1130 


STATUTE  OF  CHARITABLE  USES.  [CH.  XXX.  S.  4. 


J'.  The  ecstui  que  trust  must  not  only  be  acquainted 
with  the  facts,  bat  also  to  a  certain  extent  apprised  of 
the  law,  or  how  those  facts  would  be  dealt  with  if 
brought  before  a  Court  of  equity  (s). 

S.  The  release  must  not  be  wrung  from  the  cestui 
que  tru,st  by  distress  or  terror  {t). 


[*927] 


*  SECTION  rv. 


or  THE  MODE  AND  EXTENT  OF  EEDEEBS  IN  BREACHES  OP  TEUST 
COMMITTED  BT  TEUSTEES  OF  CHAKITIES. 


Ordinary 
mode  of  re- 
dress in 
breach  of 
trust  by 
charitable 
trustees. 


Statute  of 
Charitable 


I.  Of  the  mode  of  redress. 

1.  The  regular  and  ordinary  course  of  proceeding  is 
by  way  of  information  '  in  the  name  of  the, Attor- 
ney-General :  the  Queen  is  parens  patriae,  and  it  is  the 
duty  of  the  Crown  officer,  the  Attorney-General,  to  see 
that  justice  is  administered  to  every  part  of  her  Majesty's 
subjects.  Relators  need  not  be  personally  interested  (m). 
They  are  required  merely  because  the'  Attorney-Gen- 
eral, prosecuting  a  suit  in  the  name  of  the  Crown, 
would  not  be  liable  to  costs,  and  unless  some  person 
were  made  responsible,  proceedings  might  be  instituted 
very  oppressive  to  individuals  {v)._ 

2.  In  the  reign  of  Elizabeth  an  Act  was  passed,  com- 
monly called  the  Statute  of  Charitable  Uses  (w),  by 

(s)  Cockerell  v.  Cholmeley,  1  E.  &  M.  425,  per  Sir  J.  Leach  ; 
M'Carthy  v.  Decaix,  2  E.  &  M.  615  ;  Marker  v.  Marker,  9  Hare, 
16  ;  Burrows  v.  Walls,  5  De  G.  M.  &  G.  254 ;  Be  Saxon  Life  As- 
surance Society,  2  J.  ^  H.  412  ;  Strange  v.  Fooks,  4  Giff.  408  ; 
Kempson  v.  Ashbee,  10  L.  E.  Ch.  App.  15 ;  but  see  Stafford  v. 
Stafford,  1  De  G.  &  J.  202,  and  the  observations  at  p.  497.  supra. 

{<)  Bowles  v.  Stewart,  1  Sch.  &  Lef.  209,  see  226  ;  and  see  Earl 
of  Chesterfield  v.  Janssen,  2  Ves.  149,  158. 

(«)  Attorney-General  v.  Vivian,  1  Euss.  226. 

[v)  Corporation  of  Ludlow  v.  Greenhouse,  1  BlighJ  N.  S.  48, 
iper  Lord  Eedesdale. 

(w)  .43  Eliz.  c.  4.  • 

'  "Where  the  management  of  no  charity  revenue  is  concerned, 
as  in  a  suit  instituted  by  the  parishioners  for  the  mere  purpose  of 
setting  aside  the  nomination  of  a  clerk  to  the  biShop  by  the  trus- 
tees of  the  advowson,  the  Attorney-General  need  not  be  a  party; 
it  is  the  simple  case  of  cesiuis  que  trust  calling  upon  the  trustees 
to  exercise  the  le^al  right;  and  [under  the  old  practice]  the  suit 
was  not  by  information,  but  by  bill:  see  Attorney-General  v. 
Parker,  1  Ves.  43;  S.  C.  3  Atk.  576;  Attorney-General  w.  Forster, 
10  Ves.  335;  Attorney-General  ii.  Neweombe,  14  Ves.  1;  Davis  v. 
Jenkins,  3  V.  &  B.  151;  Inhabitants  of  Clapham  u.  Hewer,  2 
Vem.  387;  Attorney-General  v.  Cuming,  2  Y.  &  C.  C.  C.  149. 
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which  the  Court  of  Chancery  was  empowered  to  issue 
commissions  to  certain  persons,  including  the  bishop  of 
the  diocese,  who  were  authorized,  after  summoning  a 
jury  of  the  county  where  the  ■  property  was  situate,  to 
enquire  'into  any  abuse  or  misapplication  of.  the  trust 
estate.  Many  of  these  proceedings  were  so  little 
consonant  with  justice,  and  on  appeal  to  the  Lord  Chan- 
cellor, were  found  at  once  so  puzzling,  and  so  far  from 
accomplishing  the  object  in  view,  that  at  length  the 
practice  of  issuing  commissions  fell  into  disuse,  and 
people  again  resorted  to  the  original  process  by  way  of . 
information  (»). 

3.  After  commissions  had  ceased  to  be  issued,  the  52  Geo.  3.  c. 
legislatpre  endefivoured  to  provide  a  remedy,  not  as  be-  101,  called 
fore,  by  creating  a  new  *  jurisdiction,  but  by  [  *928]  Eomilly's 
giving  liberty  to  proceed  under  the  old  jurisdiction  of 
Chancery  in  a  summai^  mode.  The  52  Geo.  3,  c.  101, 
commonly  called  Sir  Samuel  Romilly's  Act,  and  inti- 
tuled "  An  Act  to  provide  a  summg,ry  Kemedy  in  Cases 
of  Abuses  of  Trusts  created  for  Charitable  Purposes," 
declared  that  "  in  every  case  of  a  breach  of  any  trust 
created  for  "charitable  purposes,  or  whenever  .the  direc- 
tion or  order  of  a  Court  of  equity  should  be  deemed 
necessary  for  the  administration  of  any  trust  for  char- 
itable purposes,  it  should  be  lawful  for  any  two  or  more 
persons  to  present  a  petition  to  the  Chancellor,  Master  of 
the  Rolls,  or  the  Court  of  Exchequer,  praying  such  re- 
lief as  the  nature  of  the  case  might  require,  such  peti- 
tion to  bo  heard  in  a  summary  way  upon  affidavits  or 
such  other  evidence  as  should  be  produced,  the  order 
made  thereon  to  be  final  and  conclusive,  unless  appealed 
against  to  the  House  of  Lords  within  two  years  from 
the  entry  thereof."  And  it  was  provided  that  "every 
petition  should  be  signed  by  the  persons  preferring  the 
same  in  the  presence  of  and  be  attested  by  the  solictor 
or  attorney  concerned  for  the  petitioners,  and  should  be 
allowed  by  his  Majesty's  Attorney  or  Solicitor  Gen- 
eral." 

4.  These  enactments,  though  penned  by  a  very  able  Strictures  on 
hand,  have  been  strongly  reprobated  as  very  loosely  the  Act. 
and  obscurely  worded — as  tending  rather  to  increase  than 
diminish  the  expense  of  the  application — in  short,  as 
having  produced  more  mischief  than  benefit.  "  It  was 
a  wise  saying,"  observed  Lord  Eedesdal6,  "  that  the 
farthest  way  about  was  often  the  nearest  way  home,  and 
he  believed  that  these  summary  proceedings  would  be 

(a;)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  61,  62, 
per  Lord  Eedesdale. 

t  7  LAW  OF  TRUSTS. 
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of  the  Act. 

Interest. 


Breach  of 
trust. 


Plain  and 
simple  cases 
only  within 
the  Act. 


not  always  the  nearest  or  at  least  not  the  best  way 
home  (y). 

5.  Upon  the  construction  of  this  statute  the  follow- 
ing points  have  been  resolved  : — 

a.  Although  the  Act  authorizes  any  two  or  more  per- 
sons to  present  the  petition,  the  words  must  be  under- 
stood to  mean  any  persons  having  an  interest  (z) ;  and 
the  Court  is  bound  to  see  not  only  that  the  petitioners 
are  possessed  of  a  clear  interest,  but  that  they  prove 
themselves  to  be  possessed  of  the  interest  they  allege 
.  in  their  petition  (a). 

/5.  It  has  been  said  that  the  body  of  the  statute  is  to 
be  governed  by  the  preamble,  and  therefore  that  the 
Act  will  not  authorize  a  petition  for  any  other  purpose 
[  *  929]  than  relief  against  a  breach  of  *  trqst  (b).  But 
this  narrow  construction  gives  no  force  to  the  words  of 
the  Act,  "  or  whenever  the  direction  or  order  of  a  Court 
of  equity  shall  be  deemed  necessary  for  the  administra- 
tion of  any  trust  for  charitable  purposes ;"  and  the  doc- 
trine has  since  been  called  into  question,  and  may  be 
considered  as  overruled  (c). 

y.  The  provision  extends  only  io\  plain  and  simple 
cases  for  the  opinion  or  direction  of  the  Court  (d),  not 
where  a  question  is  to  be  discussed  adversely  who  are 
to  be  intrusted  with  the  administration  of  the  charity 
estate  (e),  or  who  are  entitled  to  the  benefit  of  it  (/), 
or  whether  the  trustees  or  governors  of  the  charity  have 
or'  not,  by  the  constitution  of  it,  a  certain  authority,  as 
of  removing  a  master  (gr),  or  where  any  stranger  is  in- 

{y)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  49. 

is)  Be  Bedford  Charity,  2  Sw.  518,  per  Lord  Eldon. 

(a)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  91, 
per  Lord  Eldon. 

(6)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  K.  S.  66,  67, 
81,  per  Lord  Eedesdale;  and  see  Re  Clarke's  Charity,  8  Sim.  42. 

(e)  Be  Upton  Warren,  1  M.  &  K.  410;  Be  Parke's  Charity,  12 
Sim.  332;  Be  Manchester  New  College,  16  Beav.  610;  Be  Hall's 
Charity,  14  Beav.  115;  and  see  Be  Slewringe's  Charity,  3  Mer. 
707;  ExpaHe  Eees,  3  V.  &  B.  12;  Re  Clarke's  Charity,  8  Sim. 
34;  Be  Phillipott's  Charity,  8  Sim.  381;  and  cases  in  note  to  Be' 
Hall's  Charity,  14  Beav.  120. 

((J)  Corporation  of  Ludlow  v.  Greenhouse,  1  Mad.  92;  reversed 
in  D.  P.  1  Bligh,  N.  S.  17,  see  66,  81,89;  Be  Phillipott's  Charity, 
8  Sim.  381  ;  Ex  parte  Brown,  G.  Coop.  295  ;  Ex  parte  Skinner,  2 
Mer.  456,  457,  per  Lord  Eldon  ;  and  see  Re  Chertsey  Market,  6 
Price,  277. 

(e)  Be  "West  Retford  Church  and  Poor-lands,  10  Sim.  101  ;  Be 
Phillipott's  Charity,  8  Sim.  381. 

(/)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  66  ; 
Re  Manchester  New  College,  16  Beav.  610  ;  Be  Clarke's  Charity, 
8  Sim.  34. 

(jr)  Attbmey-Geueral  v.  Corporation  of  Bristol,  14  Sim.  648 ; 
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terested  (h)  (for  the  right  of  a  third  person  cannot  be 
disposed  of  on  petition  (i)  ),  or  where  the  relief  Vvhich 
is  sought  is  directed  against  the  assets  of  a  deceased 
trustee  (fc),  or  where  the  object  of  the  application  is 
not  to  have  the  existing  charity  regulated,  but  to  have 
the  :^unds  diverted -to  some  other  charitable  purpose  (Z). 
The  Court  has  jurisdiction,  however,  under  the  Act,  to 
settle  a  scheme  of  the  charity  (in),  or  to  alter  a  scheme 
previously  settled  by  decree  (n),  or  to  appoint  new 
trustees  (o),  or  where  parishes  have  been  divided  to 
apportion  the  *  charities  amongst  the  dis-  [  *  930  ] 
tricts  (jp),  or  to  direct  a  sale  of  the  charity  estate  in  a 
proper  case  (q),  and  generally  the  Court,  as  between 
the  tru^ees,  and  cestuis  que  trust  of  the  charity,  exer- 
cises a  discretion  as  to  whether  it  can  put  in  operation 
the  powers  given  by  the  Act  with  benefit  to  the 
charity  (?•). 

c5.     The  allowance   "by  the  Attorney  or    Solicitor-  AUoiyances. 
General"  must  be  construed  with  reference    to    the 
previous  law  upon  the  subject,  and  must  therefore  be 
taken  to  mean,  not  by  the  Attorney  or  Solicitor-General     v 
indifferently,  but  by  the  Attorney-General,  when  there 

and  see  Be  Manchester  New  College,  16  Beav.  610  ;  Attorney- 
General  V.  East  Retford  Grammar  School,  17  L.  J.  N.  S.  Ch.  450; 
but  see  Re  Fremington  School,  10  Jur.  512  ;  11  Jur.  421  ;  Re 
Phillip's  Charity,  9  Jur.  957. 

(/*)■  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  66, 
per  Lord  Eedesdale;  Ex  parte  Eees,  3  V.  &  B.  10;  Be  Manchester 
New  College,  16  Beav.  610;  but  see  Re  Upton  Warren,  1  M.  &K. 
410  ;  [Re  Hospital  for  Incurables,  13  L.  E.  Ir.  361,  where  the 
Court  adjudicated  on  the  conflicting  claims  of  two  charities  aris- 
ing under  the  same  instrument.] 

(i)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  93, 
per  Lord  Eldon. 

(fc)  Ex  parte  Skinner,  Wils.  15,  per  Lord  Eldon  ;  Re  Saint 
Wenn's  Charity,  2  S.  &  S.  66. 

(I)  Be  Reading  Dispensary,  10  Sim.  118. 

(«i)  Be  Royston  Free  Grammar  School,  2  Beav.  228  ;  Be  Berk- 
hampstead  Free  School,  2  V.  &  B.  134;  Be  Shrewsbury  Grammar 
School,  1  Mac.  &  G.  324;  1  Hall  &  Tw.  401. 

(n)  Attorney-General  v.  Bishop  of  Worcester.  9  Hare,  328. 

(o)  Bignold  v.  Springfield,  7  CL  &  Fin.  71. 

(p)  Be  West  Ham  Charities,  2  De  G.  &  Sm.  218. 

(q)  Be  Parke's  Charity,  12  Sim.  329;,iJe  Ashton  Charity,  22 
Beav.  288  ;  Re  Overseers  of  Ecclesall,  16  Beav.  297  ;  and  see  Be 
Lyford's  Charity,  lb.  note;  Be  Alderman  Newton's  Charity,  13 
Jur.  1011  (the  case  of  an  exchange);  Re  Sowerby's  Charity,,  Jan. 
26,  1849,  before  the  V.  C.  of  England  (the  case  of  a  willing  pur- 
chaser) ;  Snir  Island  Female  Charity  School,  3  Jon.  &  Lat.  171. 
As  to  the  jurisdiction  of  the  Court  generally  to  sell  charity  lands, 
see  supra,  p.  539.  * 

(r)  Be  Manchester  New  College,  16  Beav.  610. 
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Want  of 
signature. 


Caution  in 
signature. 


Attorney 


is  such  an  officer,  and  in  the  vacancy  of  that  office  by 
the  Solicitor-General  (s). 

=■.  If  the  petition  be  not  signed  by  the  Attorney- 
General  or  Solicitor-General,  or  if,  after  signature,  it 
be  not  duly  served,  an  order. made  by  the  Court  under 
the  Act  will  be  an  absolute  nullity  (t),  and  the  petition 
may  be  taken  off  the  file  for  irregularity  (u). 

c.  As  the  intention  of  the  legislature  was  to  guard 
the  charity  fund  from  abuse,  and  with  that  view  to  pre- 
vent proceedings  from  being  instituted,  as  they  fre- 
quently were  before,  for  no  other  reason  than  because 
it  was  known  that  the  costs  would  be  paid  out  of  the 
charity  estate,  the  Attorney-General,  or,  in  the  vacancy 
of  that  office,  the  Solicitor-General,  ought  not  to  sanc- 
tion the  petition  with  his  signature  but  upon  as  much 
deliberation  as  if  the  relief  were  sought  by  way  of  in- 
formation (v). 

f.  The  Attorney-General  hj  hia  allocatur,  or  allow- 


May  correct 
his  judg- 
ment. 


Motion. 


General  must  ance,  of   the  petition,  is  not  functus  officto,  and  pre- 
be  a  party,      eluded  from  all  future  control,  but  must  be  made  a 
party  to  any  subsequent  proceedings  under  the  petition, 
as  he  would  have  been  to  all  proceedings  by  way  of  in- 
formation (m>). 

ij.  The  Attorney-General,  as  representing  the  person 
[  *9S1  ]  of  the  *  Queen  in  her  character  of  parens 
patruB,  is  bound  to  see  justice  done,  not  only  to  the 
plaintiff  in  the  petition,  but  also  to  the  trustees  and 
other  defendants,  iand  therefore  is  not  estopped  by  his 
allocatur  of  the  petition  from  afterwards  correcting  his 
judgment,  but  may  support  or  oppose  the  views  of  the 
petitioners,  as  in  his  discretion  he  may  think  fit  (x). 

0.  When  the  jurisdiction  of  the  Court  has  been  once 

attracted  by  the  petition,  a  subsequent  order  may  be 

made  upon  motion  without  the  expense  of  a  further 

petition  (y). 

Acts  appoint-      6-  Under   powers  giveti  by  58  Geo.  3,  c.  91,  and  59 

jng  Com-        Geo.    3,  c.  81,   certain  commissioners  of  enquiry  into 

missioners  of  •' 

enquiry.  (s)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  51, 

53,  82,  per  Lord  Eedesdale ;  Ex  parte  Skinner,  2  Mer.  456,  per 
Lord  Eldon. 

(<)  Attorney-General  v.  Green,  IJ.  &  "W.  305. 

(«.)  iJeDovenby  Hospital,  1  M.  &  Cr.  279. 

(v)  Ex  parte  Skinner,  2  Mer.  456,  per  Lord  Eldon. 

\w)  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh.  N.  S.  51, 
65,  83,  83,  per  Lord  Redesdale;  Attorney-General  r.  Stamford,  1 
Ph.  737;  and  see  Ee  Chertsey  Market,  6  Price,  271  ;  Attorney- 
General  V.  Haberdashers'  Company,  15  Beav.  397. 

(x)  Cprporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  43 — 52. 

is)  SS  Slewringe's  Charity,  3  Mer.  707  ;  Ex  varte  Friendly  So- 
ciety, 10  Yes.  287;  Se  Chipping  Sodbury  School,  5  Sim.  410. 
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charities  were  appointed,  and  by  59  Geo.  3,  c.  91,  it 
was  enacted,  that  when  it  appeared  to  such  commission- 
ers of  enquiry  that  the  directions  or  orders  of  a  Court 
of  equity  were  requisite  for  remedying  any  neglect, 
breach  of  trust,  fraud,  abuse,  or  misconduct  in  the  man- 
agement of  any  trust  created  for  charitable  purposes,/ 
&c.,  it  should  be  lawful  for  the  said  commissioners  to 
certify  the  particulars  of  such  case  to  his  Majesty's  At- 
torney-General. The  labours  of  these  commissioners  of 
enquiry  proved  very  valuable,  and  many  informations 
were  filed  in  consequence  of  certificates  made  by  them; 
but  their  powers,  after  being  frequently  continued,  ex- 
pired in  1837.  I 

7.  By,  the  Charitable  Trusts  Ac^,  1853,  great  addi- le  &  17  Vict. 
tioual  facilities  have  been  afforded  for  detecting  and  c.  137. 
remedying  breaches  of  trust  in  charity  matters. 

Commissioners  are  thereby  appointed  (z),  to  whom  Powers  of 
are  confided  powers  of  enquiry   (a)  similar  to  those  enquiry^ 
given  to  the  commissioners  appointed  by  the  Acts  of 
George  3,  and  also  a  similar  power  of  certifying  cases 
to  the  Attorney- General  as.fit  for  his  interference  (b). 

In  cases  of  charities  the  incomes  of  which  ca;cee(i30Z.  Newjuris- 
per  annum,  the  same  jurisdiction  is  given  in  charity  diciion  at 
cases  (after  the  previous  sanction  of  the  Charity  Com-  chambers. 
missioners)  'to  the  Chancery  Judges  at  chambers  as  was 
before  the  Act  exercisable  by  the  Court  of  Chancery,  or 
the   Lord  Chancellor  entrusted  with    the  custody  of 
lunatics,  in  a  suit  regularly  constituted,  or  upon  peti- 
tion ;  but  the  Judge  may  direct  a  suit  or  petition  to  be 
instituted  or  presented  (c).     And  the  provisions  of  the 
Act  in  respect  of  charities  whose  incomes  exceed  30Z. 
per  annum,  are  applicable  to  charities  within  the  city  . 
of  London,,  the  income  whereof  is  less  than  30Z.  per  an-    ^ 
num  (d). 

*■  Where  the  incomes  of  charities  do  not  ex-  [  *  932]  New  juris- 
ceed  30Z.   (since  extended  to  50Z.   (e)  )  per  annum,  the  diction  of 
District  Courts  of  Batikruptcy  and  County  Courts,  with  BnnWnBtcv 
the  prewoits  sanction  of  the  Charity  Commissioners,  are  and  County 
armed  with  the  same  jurisdiction  as  the  Court  of  Chan-  Courts. 
eery  had  ( /  )  ;  and  with  the  permission  of  the  Com- 
missioners to  be  applied  for  within  one  month  after  the 

(2)  16  &  17  Vict.  c.  137,  s.  1. 
\a)  lb.  sects.  9  to  14. 
h)  lb.  s.  20. 
(c)  lb.  s.  28. 
Id)  lb.  s.  30. 
•   (e)  23  &  24  Vict.  c.  136,  s.  11. 
(/)  16  &17  Vict.  c.  137,  s.  32. 
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making  of  the  order  (gr),  an  appeal  was  allowed  to  the 
to  the  Court  of  Chancery  (h). 
Necessity  for       The  Act  contains  a  special  provision  that  no  suit  or 
previous  con-  proceeding  (i)  not  being  an  application  "  in  any  suit  or 
n?*  'ur  c       i^O'tt^  actually  pending,"  shall  be  commenced  or  taken 
missimers      without  an    authority    previously    obtained  from  the 
before  taking  Charity  Commissioners  (k).     It  was  at  first  held  that 
proceedings,    where  money  had  been  paid  into  Court  under  the  Trus- 
tee Belief  Act,  10  &  11  Vict.  c.  96  (Z),  or  under  a  Bail- 
way  Act  (m  ),  no  such  suit  or  matter  was  pending  as  to  ob- 
viate the  necessity  of  previously  obtaining  the  concur- 
rence of  the  Charity  Commissioners.     But  it  has  since 
been  decided  by  the  Court  of  Appeal,  that  in  such  cases 
the  previous  sanction  of  the  Charity  Commissioners  is 
unnecessary:     The  object  of  the  provision  was  merely 
to  stop  the  enormous  abuses  in  reference  to  proceedings 
in  charity  matters,  and  the  words  suit  or  matter  actually 
pending  mean  pending  at  the  time  of  the  ajc^Ucation, 
[  *  933]  and  not  at  the  passing  of  the  Act  (w).     *  It 

ig)Ib.  s.  39. 

(h)  lb.  s.  40. 

[(i)  The  words  suit  or  other  proceeding  do  not  include  an  ac- 
tion at  law.  Thus,  the  sanction  of  the  Charity  Commissioners 
was  held  not  to  be  requisite,  where  the  Governors  of  an  Endowed 
School  commenced  an  action  •  against  the  master  to  restrain  him 
from  presenting  himself  at  the  school,  or  continuing  to  occupy 
the  schoolhouse,  on  the  ground  that  he  had  never  been  properly 
appointed  to  the  mastership,  was  uafit  to  fnlfil  its  duties,  and 
had  been  removed  by  a  resolution  of  the  Goveraors,  Holme  v. 
Guy,  5  ©h.  B.  901.  But  they  include  a  mandamus  to  compel  the 
Tendering  of  proper  accounts ;  Attorney-General  v.  Dean  and' 
Canons  of  Manchester,  18  Ch.  D.  596.  As  to  what  cases  fall  with- 
in the  section,  see  Brittain  v.  Overton,  25  Ch.  D.  41,  n. ;  Benthall 
V.  Earl  of  Kilmorey,  25  Ch.  D.  39.] 

[(fc)  But  this  provision  does  not  apply  to  the  Charities  ex- 
empted from  the  Act  by  sect.  62  ;  or  to  Places  of  Eeligious  Wor- 
ship falling  under  sect.  9,  of  18  &  19  Vict.  c.  81,  Glen  «.  Gregg, 
21  Ch.  D.  513 ;  and  see  Attorney-General  v.  Sidney  Sussex  Col- 
lege, 15  W.  E.  162,  21  Ch.  D.  514,  note.  The  authority  of  the 
Commissioners  must  be  given  formally  in  the  manner  directed 
by  the  Act,  and  a  letter  signed  by  the  secretary  of  the  board 
stating  that  "  they  were  prepared  to  issue  their  certificate  au- 
thorizing the  proceedings  ;"  that  "any  difficulty  in  the  applica- 
tion to  the  Court  would  probably  be  obviated  by  the  production 
of  the  letter,"  and  that  "the  certificate  would  be  prepared  and 
issued  in  due  course,"  was  held  by  Fry,  J.,  in  a  pressing  ease  of 
an  application  for  an  injunction  to  be  insufficient :  Thomas  v. 
Harford,  48  L.  T.  N.  S.  262.] 

{I)  Be  Markwell's  Legacy,  17  Beav.  618;  In  re  Skeetes,  1  Jur. 
N.  S.  1037.  '  ' 

(m)  Jte  London,  ifoghton  and  South  Coast  Railway  Company, 
18  Beav.  608.  i'     J  > 

^r'lfe^is^f^'BjiospiUil,  6  De  G.  M.  &  G.  184  ;  He  St.  Giles 
and  St.  George,  Bloomsbuiy,  25  Beav.  313 ;  Braund  v.  Eari  of 
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has,  however,  been  held  since  the  decision  of  the  Court  of 
Appeal,  that  a  petition  for  the  appointment  of  new 
trustees  under  a  scheme  previously  settled  by  the 
Court  requires  the  sanction  of  the  Commissioners  (o). 

The  act  contains  other  provisions  (p)  of  a  preventa- 
tive rather  than  a  remedial  kind. 

By  the   16th   section,  for   instance,  the  Board  has  Board 
power  to  eH|tertain  applications  for  their  opinion  or  ad-  authorized  to 
vice,  and  persons  acting  in  accordance  therewith  are  si^e  advice, 
indemnified. 

By  the  48th  section,  lands  belonging  to  any  charity  provisions 
may  be  vested  in  the  secretary  of  the  Board  as  a  corpo-  for  vesting 
ration  sole  by  the  name  of  the   Treasurer  of  Public  J?"^'  stock, 
Chariti|ps  ;  and  by  the  51st  section,  annuities,  stocks,    '''    ■ 
shares,  or  securities  held  for  any  charity  may  be  vested 
in  the  Official  Trustees  of  charitable  funds;  and  by  the 
54th  and  following  sections,  the  Board  have  power 
when  the  ordinary  jurisdiction  is  insufficient  for  the 
purpose  to  approve  provisionally  of  new  schemes  of 
charities,  varying  from  the  original  endowment,  but 
which  are  to  be  submitted  annually  to  Parliament  for 
its  ratification. 

8.  By  the  Amendment  Act,  18  &  19  Vict.  c.  124,  by  charitable 
the  15th  section,  the  name  of  the  Treasurer  of  Public  Trusts 
Charities  is  abolished,  and  the  secretary  of  the  Board  Amendment 
for  the  time  being  is  styled  the  Official  Trustee  of  char- 

ity  lands ;  and  by  the  17th  and  18th  sections,  the  Act 
provides  for  the  appointment  of  the  Official  Trustees  of 
charitable  funds,  to  consist  of  the  secretary  of  the  Board 
for  the  time  being,  and  such  other  persons  as  the  Lord 
Chancellor  may  appoint,  who  are  to  have  perpetual  suc- 
cession. 

9.  By  "  The  Charitable  Trusts  Act,  1860"  (23  &  24  charitable 
Vict.  c.  136),  the  Charity  Commissioners  are  enabled  Trusts  Act, 
by  s.  2  to  make  such  orders  as  may  be  made  "  by  any  I860. 
Judge  of  the  Court  of  Chancery  sitting  at  Chambers  (q), 

or  by  any  County  Court  or  District  Court  of  Banle- 
ruptcy  (r),  for  the  appointment  or  removal  of  any 
schoolmaster  or  schoolmistress  or  other  officer  thereof, 

Devon,  3  L.  E.  Ch.  App.  800;  [iJe  William  of  Kyngeston  Charitv, 
30  W.  R.  78.] 

{o).Be  Jarvis's  Charity,  1  Dr.  &  Sm.  97  ;  and  see  lie  Bingley 
School,  2  Drew.  283;  Me  Ford's  Charity,  3  Drew.  324;  both, 
however,  decided  previously-  to  the  appeal  decisions  in  p.  932 
note  (0-.  ■ 

(p)  See  pp.  540,  547,  supra,  for  powers  of  sale,  leasing,  &c, 
given  by  the  Acts. 

(q)  See  16  &  17  Vict.  c.  137,  s.  28. 

(r)  lb.  s.  32. 
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or  for  or  relating  to  the  assurance,  transfer,  or  pay- 
ment of  any  real  or  personal  ^estate  "  belonging  to  the 
charity,  or  for  the  establishment  of  any  scheme.  But, 
by  sect.  4,  no  such  order  is  to  be  made  where  the  char- 
ity income  exceeds  50i.,  except  on  the  application  of 
the  majority  of  the  trustees;  and  no  trustee  is  to  be  re - 
[  *  934]  moved  on  the  ground  only  *  of  religious  be- 
lief; anl3  by  sect.  5,  the  Commissioners  are  not  to  make 
orders  in  any  case,  which  by  reason  of  its  contentious 
character  or  otherwise  may  be  considered  by  them  more  . 
fit  to  be  heard  by  the  judicial  Courts  (s). 

II.  Of  the  extent  of  redress. 
yrr^i  Under  this  head  we  propose  to  enquire  only  within 

account  will  what  period  of  time  the  account  of  mesne  rents  and 
he  directed  profits  directed  against  trustees  of  charities  guilty  of  a 
oi  mesne         breach  of  trust  will  be  restricted. 

^^"fite"*^  1.  It  is  clear  that  in  informations  against  trustees  of 

S,^      '       t   charities  the  old  Statutes  of  Limitation  opposed  no  bar 
not  affected     to  the  account,  because  charities  were  held  exempt  from 
by  Statutes  of  the  purview  of  the  Statutes,  and  the  claim  was  by  ees- 
Limitation.     f^ii  q^g  trust  againstan  eocpress  trustee  (t);  and  although 
it  was  at  one  time  considered  that  the  Statute  might 
afford  a  good  rule  how  far  back  to  carry  the  account  (m), 
this  doctrine  was  afterwards  overruled  (v).     And  now, 
3  &  4  W.  4,  c.  27,  though  applicable  to  charities  (w), 
does  not  limit  the  liability  of  express  trustees  to  ac- 
count  (x);  so  that  charity  trustees  must  as  express 
trustees  account  upon  the  same  footing  as  before  the 
Act. 
Bar  to  the  ac-      2.  But  the  Court  may  set  a  limit  to  the  account  on 
count  from      the)  ground  of  inconvenience.     "  It  is  the  constant  prac- 
incouveni-      tice  of  Courts  of  equity,"  said  Sir  Thomas  Plumer,  "  to 
enceofre-      discourage  stale  demands:  and  this  principle  has  often 
\>een  acted  upon  in  cases  of  charities.     When  there  has 
been-  a  long  period,  during  which  a  party  has,  under 
an  innocent  mistake,  misapplied  a  trust  fund  from  the 
laches  and  neglect  of  others,  that  is,  from  no  one  of  the 

(s)  As  to  the  effect  of  the  5th  section,  see  Se  Hackney  Chari- 
ties, 34  L.  J.  N.  S.  Ch.  169 ;  Se  Burnham  National  Schools,  17 
L.  e;  Eq.  241. 

{()  Attorney-General  v.  Mayor  of  Exeter,  Jac.  448,  per  Sir  T. 
Plumer ;  Attorney-General  v.  Brewers'  Company,  1  Mer..  498, 
per  Sir  W.  Grant ;  see  Incorporated  Society  v.  Richards,  1  Conn. 
&  Laws.  58  ;  1  Dm.  &  War.  258. 

(«)  Anon.  Case,  2  Eq.  Ca.  Ab.  12,  pi.  20  ;  Love  v.  Eade,  Eep. 
t.  Finch,  269. 

(v)  See  cases  in  note  (6). 

(to)  See  p.  884,  ante. 

(x)  Hicks  V.  Sallitt,  3  De  G.  M.  &  G.  816. 
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public  setting  him  right,  aad  when  the  accounts  have, 
in  consequence,  become  entangled,  the  Court,  under  its 
general  discretion,  considering  the  enormous  expense 
of  the  enquiries,  and  the  great  hardship  of  calling  upon 
representatives  to  refund  what  families,  acting  on  the 
notion  of  its  being  their  property,  have  spent,  has  been 
in  the  habit,  while  giving  relief,  or  fixing  a  period  to 
the  account"  (y)., 

3.  The  period  to  which  the  account  has  been  carried  Period  to 
back  has  *  varied  according  to  the  circum-   [  *  935]  which  ac- 
stances  presented  to  the  consideration  of  the  Court,  count  is 
Where  no  inconvenience  can  be  objected,  the  Court  will  y^ries  ac-^^^ 
as  a  general  rule  carry  back  the  account  to'  the  time  of  cording  to 
commencement  of  the  misapplication.    ,  circum- 

4  Thus  in  Attorney- General  v.  The  Mayor  of  Exe-  stances. 
ier  (z),  where  the  defendants  admitted  possession  of  the  Attorney- 
charity  estate  for  the  last  200  years,  and  stated  that  ^^yg^of 
they  had  always  been  ready  and  willing  to  account  /or  Exeter. 
the  rents,  Sir  W.  Grant  ordered  the  defendants  to  ac- 
count for  the  whole  period,  and  this  decision  was  af- 
firmed by  Sir  T.  Plumer  on  a  rehearing,  and  by  Lord 
Eldon  on  appeal. 

5.  In  Attorney -General  v.  Tfie  Corporation  of  Staf-  Attorney 
ford  (a),  the  trustees  in  their  answer,  filed  in  1811,  General  v. 
had  furnished  accounts  of  the  trust  estate  from  the  year  ofstn^r^" 
1791,  and  Lord  Gifford  saw  no  inconvenience  in  decree- 
ing the  account  as  far  back  as  the  trustees  themselves 

had  stated  it,  but  refused  to  extend  it  farther.    , 

6.  In  Attorney-  General  v.  The  Brewers'  Company  (6),  Attorney 
Sir  W.  Grant  directed  the  trustees  to  account  from  the  General  v. 
date  of  a  certain  Act  of  Parliament,a  period  of  about  thirty  The  Brewers' 
years.     In  a  more  recent  suit  against  a  corporation  the  ^°™P^°y) 
account  was  carried  back  to  the  last  appointment  of 

new  trustees  of  the  corporation,  a  period  short  of  ten 
years.  And  in  another  contemporaneous  suit  against 
the  same  corporatioti,  but  where  the  legal  estate  was 
not  in  trustees,  but  in  the  corporation  itself,  the  Court 
by  analogy,  and  for  want  of  another  fixed  point,  ordered 
the  account  to  commence  at  the  date  of  the  last  appoint- 
ment of  new  new  trustees  in  the  first  suit  (c). 

7.  In  other  cases  the  account  has  been  carried  back  Various 

to  the  period  when  the  corporation  was  first  informed  other  periods 
of  the  misapplication  (as  by  the  publication  of  the  *^°P*ed. 

(y)  Attorney-General  v.  Mayor  of  Exeter,  Jac.  448. 

(z)  Jac, 443;  2  Russ.  362. 

(a)  1  Euss.  547. 

h)  1  Mer.  495. 

(c)  Attorney-General  v.  Mayor  of  Newbury,  3  M.  &  E.  647. 
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Charity  Commissioners'  Eeport) ;  in  other  cases  it  has 
been  directed  from  the  time  of  filing  the  information, 
and  in  others  from  the  date  of  the  decree  (d). 

8.  Occasionally,  where  the  defendant  has  been  in 
strictness  accountable  for  a  very  long  period,  but  the 
right,  if  enforced,  would  impose  great  hardship,  it  has 
been,  referred  to  the  Attorney- General,  as  representing 
the  charity,  to  certify  whether  under  the  circumstances 
it  might  not  be  proper  for  the  charity  to  accept  a  less 
sum  (e). 

[  *  936  ]  ■  *  9.  Where  the  trustees  have  diverted  the 
charity-funds  from  their  proper  channel  through  mis- 
take, it  is  now  settled,  that  the  Court  will  not  call  back 
any  disbursements  made  before  the  commencement  of 
the  proceedings  (/),  or  before  the  trustees  had  notice 
that  the  propriety  of  such  application  would  be  called 
into  question  (g).  The  Coiirt  holds  a  strict  hand  over 
trustees  where  there  is  any  wilful  misemployment; 
but  where  the  Court  sees  noUiing  but  mistake,  while  it 
gives  directions  for  the  better  management  in  future, 
it  refuses  to  visit  with  punishment  what  has  been  trans- 
acted in  time  past.  To  carry  back  the  account  to  the 
very  commencement  of  the  misapplication  would  be  the 
ruin  of  half  the  corporations  in  tiie  kingdom  (h);  be- 
sides, to  act  on  such  a  principle  wosld  be  a  great  dis- 
couragement to  undertake  the  office  of  trustees  of  char- 
ties  (i).  ' 

10.  If  an  individual  make  an  annual  payment  for  a 
particular  purpose  out  of  the  profits  of  his  estate,  it  is 
a  reasonable-  presumption,  from  the  strong  interest 
which  he  has  to  resist  an  unfounded  demand,  that  he 

(d)  See  Attorney-General  v.  Drapers'  Company,  6  Beav.  390. 

(e)  Attorney-Creneral  v.  Mayor  of  Exeter,  2  Russ.  370  ;  and 
see  Attorney-General  v.  Corporation  of  Carlisle,  4  Sim.  279  ;  At- 
torney-General V.  Biettingham,  3  Beav.  91  ;  Attorney-General 
V.  Pretyman,  4  Beav.  462. 

(/)  Attorney-General  r.  Corporation  of  Exeter,  2  Buss.  45; 
af&rmed,  3  Russ.  395 ;  Attomey-G«nerEil  v.  Dean  of  Christchurch, 
Jac.  474,  637  ;  S.  C.  2  Russ.  321 ;  Attorney-General  v.  Rigby,  3 
P.  W.  145 ;  Attorney-General  v.  Caius  College,  2  Keen,  150 ; 
Attorney-General  v.  Drapers'  Company,  4  Beav.  67  ;  Attorney- 
General  V.  Christ's  Hospital,  lb.  73  ;  and  see  Attorney-General 
V.  Mayor  of  Newbury,  3  M.  &  K.  650. 

(g)  Attorney-General  v.  Burgesses  of  East  Retford,  2  M.  &  K. 
35,  see  37  ;  and  see  Attorney-General  v.  Corporation  of  Berwick- 
upon-Tweed,  Taml.  239  ;  Attorney-General  v.  Caius  College,  2 
Keen,  150. 

(h)  Attorney-General  v.  Burgesses  of  East  Retford,  2  M.  &  K. 
37,  per  Sir  J.  Leach. 

(i)  Attorney- General  v.  Corpdration  of  Exeter,  2  Russ.  54,  per 
Lord  Eldon. 
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has  enquired  into  the  origin  of  the  claim,  and  ha  is 
therefore  fixed  with  implied  notice  of  all  the  circum- 
stances that  attend  it;  but  the  sam^  presumption  can- 
not be  applied  to  corporations,  because,  having  no  im- 
mediate personal  interest  in  the  application  of  the  pro- 
fits of  the  corporate  property,  they  may,  without  the' 
imputation  of  culpable  negligence,  adopt  and  follow  the 
practice  of  their  predecessors  (k). 

11.  Where  the  charity  fund  has  been  administered  Breach  of 
by  a  parish  and  misapplied,  there,   as  a  parish  is  a  trust  by  a 
fluctuating  body,  and  the  present  ratepayers' ought  hotP*™^- 
to  pay  for  past  defaults,  no  retrospective  account  can 

be  ordered  (Z). 

12.  »In  the  East  Eetford  case   (m),  before   Sir  J.  Mode  of 
Leach,  the  Court,  on  proof  of  a  breach  of  trust  by  the  attaching  the 
corporation,  directed  an  enquiry  by  the  Master  of  what  property  "^  - 
property  the  corporation  was  possessed  not  *  de-  [  *  937] 

voted  to  special  purposes,'  with  the  view  that  compensa- 
tion might  be  made  to  the  charity  by  an  immediate  sale; 
but  the  case  upon  that  point  was  subsequently  appealed  \ 

against  and  reversed,  as  contrary  to  principle  (n),  and 
the  plaintiff  must  now  confine  himself  to  a  sequestra- 
tion against  the  corporation  in  the  ordinary  course. 

(fc)  Attorney-General  v.  Burgesses  of  East  Eetford,  2  M.  &  K. 
38,  per  Sir  J.  Leach. 

(Z)  Ex  parte  Fowlser,  1  J.  &  W.  70  j  and  see  cases  cited  lb.  73, 
note  (a). 

(m)  2  M.  &  M.  35. 

(n)  3  M.  &  Cr.  484  ;  and  see  Attorney-General  v.  Newark- 
upon-Trent,  IHare,  395. 


[  *938  ]  *  CHAPTER  XXXI. 

MAXIMS  OF  EQUITY  FOR  SUSTAINING  THE  TEUE  CHAR- 
ACTER OF  THE  TRUST  ESTATE  AGAINST  THE 
LACHES  OR  TORT  OF  THE  TRUSTEE. 

Besides  the  several  rights  and  remedies  which  have 
just  been  the  subject  of  discussion,  the  Court,  with  the 
view  of  keeping  the  trust  estate  in  its  regular  channel, 
and  sustaining  its  proper  character,  whether  of  realty  or 
personalty,  against  the  laches  or  other  misbehaviour  of 
the  trustee,  has  found  it  necessary  to  establish  two  max- 
ims, which  we  now  proceed  to  examine:  viz.,  First, 
What  ought  to  be  done  should  be  considered  as  done  (o); 
and,  Secondly,  The  act  of  the  trustee  shall  not  alter  the 
nature  of  the  cestui  que  trvsffs  estate  (p). 


SECTION! 

WHAT  OUGHT  TO  BE  DONE  SHALL  BE  CONSIDEBED  AS  DONE. 

General  1-  "  The   forbearance    of  the  trustees,"  ^aid  Sir  J. 

principle.  Jekyll,  "  in  not  doing  what  it  was  their  office  to  have 
done,  shall  in  no  sort  prejudice  the  cestuis  que  trust, 
since  at  that  rate  it  would  be  in  the  power  of  trustees, 
either  by  doing  or  delayfng  to  do  their  duty,  to 
[  *939]  *  affect  the  right  of  other  persons;  which  can 
never  be  maintained.     Wherefore  the  rule  in  such  cases 

(o)  Walker  ».  Denne,  2  Ves.  jun.  183,  per  Lord  Loughborough; 
Foone  v.  Blount,  Cowp.  467,  per  Lord  Mansfield  ;  Holland  v. 
Hughes,  16  Ves.  114,  per  Sir  W.  Grant ;  Gaskell  v.  Harman,  11 
Ves.  507,  per  Lord  Bldon  ;  Stead  v.  Newdlgate,  8  Mer.  530,  per 
Sir  W.  Grant ;  Pulteney  v.  Darlington,  1  B.  C.  C.  237,  per  Lord 
Thurlow  ;  Burgess  v.  Wheate,  1  Eden,  186,  per  Sir  T.  Clarke ; 
Lechmere  v.  Earl  of  Carlisle,  3  P.  W.  215,  per  Sir  J.  Jekyll ; 
Fitzgerald  v.  Jervoise,  5  Mad.  29,  per  Sir  J.  Leach ;  Earl  of  Buck- 
ingham ».  Drury,  2  Eden,  65,  per  Lord  Hardwicke :  Guidot  v. 
Guidot,  3  Atk.  256,  per  Lord  Hardwicke ;  Crabtree  v.  Bramble, 
lb., 687,  per  eundem  ;  Trafford  o.  Boehm,  lb.  446,  per  ernidem ; 
Astley  «.  Earl  of  Essex,  6  L.  R.  Ch.  App.  898  ;  &c. 

{p)  Philips  ».  Brydges,  3  Ves.  127, '^er  Lord  Alvanley  ;  Earlom 
I).  .Saunders,  Amb.  242,  per  Lord  Hardwicke ;  Selby  v.  Alston,  3 
Ves.  351,  per  Sir  R.  P.  Arden. 
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is,  that  'What  ought  to  have  been  done  shall  be  taken  as 
done,'  and  a  rule  so  powerful  it  is  as  to  alter  the  very- 
nature  of  things,  to  make  money  land,  and,  on  the  con- 
trary, to  turn  land  into  money"  (g).  And  Lord  Mac- 
clesfield, in  the  case  of  a  bequest  to  a  trustee  for  pur- 
chasing lands,  observed,  "If  the  purchase  had  been 
madc^  it  must  have  gone  to  the  heir,  but  if  the  trustee, 
by  delaying  the  purchase,  might  alter  the  right,  and 
give  it  to  the  executors,  this  would  be  to  make'  it  the 
ivill  of  the  trustee,  and  not  the  mil  of  the  testator,  which 
ivould  be  very  unreasonable  and  inconvenient"  (r). 

2.  Upon  these  grounds  it  is  in  equity  a  universal  Money  to  be 
rule,  that  money  directed  to  be  laid  out  in  the  purchase  J'*''!  oa*  on 
of  land,   or  land  directed  ,to  be  sold  and   turned  into  j-ggarded  as 
money,  shall  be  considered  as  that  species  of  property  land; 

into  which  it  is  directed  to  li)e  converted;  and  this,  in 
whatever  manner  the  direction  is  given,  whether  by  will, 
by  way  of  contract,  by  marriage  articles,  by  settlement,  or 
otherwise,  and  whether  the  money  has  been  actually 
deposited  in  the  hands  of  trustees  for  the  purpose,  or 
is  only  covenanted  to  be  paid,  and  whether  the  land 
.  has  been  actually  conveyed,  or  is  only  agreed  to  be  con 
veyed  (s)." 

3.  Thus,  if  money  be  stipulated  to  be  laid  out  in  land  Subject  to 
to  be  settled  on  a,  feme  covert  in  fee  or  in  tail,  the  hus-  curtesy. 
band  of  the  f^me  is  entitled  to  his  curtesy,  though  no 
purchase  be  actually  made  in  the  lifetime  of  the  wife; 

and  he  will  be  decreed  the  interest  of  the  money  until 
a  purchase  can  be  found;  and  when  the  investment  has 
been  made,  he  will  have  a  life  estate  in  the  lands  (t). 

4.  Whether  under  similar    circumstances  a  widow  whether 
could,  before  the  late  Dower  Act,  have  established  her  subject  to 
title  to  dower,  was  much  questioned.     It  was  admitted  dower, 
she  was  not  dowable  of  a  mere  trust  estate  (u);   but, 

where  money  was  tp  be  converted  into  land,  and  the 
interest  was  only  prevented  from  being  legal  through 

(q)  Lechmere  v.  Earl  of  Carlisle,  3  P.  "W.  215. 

(r)  Scudamore  ii.  Scifdamore,  Pr.  Ch.  543. 

\,s)  Fletcher  v.  Ashbnrner,  1  B.  C.  C.  499;  and  see  Wheldale  v. 
Partridge,  5  Vea.  396. 

(i)  SWeetapplet).  Bindon,  2  Vern.  536;  Cunningham ii.  Moody, 
1  Ves.  174;  Dodson  v.  Hay,  3  B.  C.  C.  405. 

(m)  Altered  by  the  late  Act,  3  c&  4  W.  4,  c.  105. 

'  Champ's  Heirs,  15  B.  Mon.  118;  Scudder  v.  Vanarsdale,  2 
Beaaley,109:  Smith  v.  M'Crary,3  Ired.  Eq.  204;  Ex  parte  M'Bee, 
63  N.  Carolina,  332;  Peter  !>.  Beverley.  10  Pet.  532;  Holland  v. 
Craft,  3  Gray.  180;  Kane  v.  Gott,24  Wend.  64;  Parkinson's  App. 
8  Casey,  455;  Brolaskey  v.  Galley's  Exrs,  1  P.  F.  Sm.  509;  Mo- 
Clure's  App.  22  P.  F.  Sm.  417. 


1144 


Conversion  of  money  into  land.  [ch.  xxxi.  s.  1. 


Lord  Hard- 

■wicke's 

opinion. 


Late  Dower 
Act. 


[Letters  of 
administra- 
tion.] 


Money  to  be 
laid  out  in 
land  is  not 
subject  to 
escheat. 


the  forbearance  of  the  trustee,  it  was  contended  that 
the  rights  of  parties  ought  not  to  be  varied  by  the  neg- 
lect of  the  person  who  was  merely  the  instrument  for 
carrying  out  the  settlor's  wishes. 

The  opinion  of  Lord  Hardwicke  was  on  more  than 
[  *  940  ]  one  occasion  *  expressed  adversely  to  the 
wife's  claim  (v) ;  but  there  are  several  authorities  in 
favour  of  the  right  to  dower  (w). 

By  the  late  Act  (except  where  the  marriage  was  cel- 
ebrated on  or  before  the  1st  day  of  January,  1834),the 
Legislature  has  given '  dower,  out  of  every  species  of 
trust  estate  in  possession;  subject  to  be  defeated,  how- 
ever, by  any  declaration  of  intention  on  the  part  of  the 
husband  (x). 

[5.  Money  which  has  arisen  from  settled  land  sold 
under  the  Settled  Estates  Acts  and  liable  to  be  rein- 
vested in  land  under  those  Acts  is  not  a  proper  subject 
for  letters  of  administration,  so  as  to  give  jurisdiction 
to  the  Court  to  grant  such  letters  (2/).] 

6.  If  money  be  articled,  or  directed,  to  be  laid  out  in 
land  to  be  settled  on .  a  person  in  fee,  and  the  cestui 
que  trust  dies  without  heirs,  there  can,  as  a  general 
rule,  be  no  claim  for  an  escheat  by  any  one,  since  un- 
til the  land  is  actually  purchased  it  is  uncertain  who 
will  fill  the  character  of  lord  (z).  Gases  might  no 
doubt  occur  free  from  this  element  of  uncertainty,  as 
where  the  trust  is  to  lay  out  money  in  the  purchase  of 
lands  in  the  parish  of  A.,  all  the  lands  in  which  are 
held  under  the  same  lord;  but  even  in  such  a  case  the 
lord  would  fail  to  establish  his  claim,  for  a  lord  by  es  • 
cheat  comes  under  no  head  of  equity — ^is  entirely  a 
stranger  to  the  trust,  claiming  by  title  paramount  of 
his  own  (a).  The  pretence  for  his  claim  would  be, 
that  the  operation  of  the  rule  so  absolutely  concerts  the 
equitable  into  a  legal  estate,  that  all  the  incidents,  that 

(v)  See  Cunningham  v.  Moody,  1  Ves.  176;  Crabtree  v.  Bram- 
ble, 3  Atk.  687. 

(w)  Fletcher  v.  Robinson,  cited  Dudley  r.  Dudley,  P.  E.  Ch. 
250;  S.  C.  stated  from  E.  L.  in  Banks  v.  Sutton,  2  P.  W.  709; 
Otway  E.  Hudson,2  Vern.  583;  Banks  v.  Sutton,2  P.  W.  700;  Be 
Lord  Lismore,  1  Hog.  177;  and  see  the  arguments  of  Sir  J.  Jek- 
yU  in  Banks  v.  Sutton,  2  P.  "W.  pp.  704,  706. 

(x)  See  p.  737,  supra. 

[(s)  JJe  Goods  of  Lloyd,  9  P.  D.  65.] 

(z)  This  point  escaped  notice  in  Walker  v.  Denne,  2  Ves.  jnn. 
170,  and  it  seems  to  have  been  assumed  that  the  Orovm  would  be 
the  lord. 

(a)  Walker  v.  Denne,  '2  Vfes.  juu.  185,  per  Lord  Loughboi^ 
ough;  Henchman  v.  Attorney-General,  3  M.  &  K.  49i,per  Lord- 
Brougham. 
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* 

■would  have  belonged  to  the  legal,  must  be  considered 
in  equity  as  attaching  to  the  equitable  estate;  but  the 
rule  was  meant  not  to  benefit  third  persons,  but  to  pro- 
tect the  interests  of  parties  to  the  trust. 

7.  As  money  to  be  laid  out  in  land  is  regarded  as  How  affected 
land,  it  could  not  even  before  the  late  Wills  Act,  have  t)y  the  cestui 
been  devised  by  an  infant,  though  of  sufficient  age  to  S^f  *™s«'8 
bequeath  personal  estate  (&);, and,  for  the  same  rea- 
son, it  will  pass  by  the  cestui  que  trust's  will  under  the 

*  general    description  of    all    the  testator's   [  *  941  ] 

lands  (c),  or  qf  all  his  lands  in  the  county  of  

or  elsewhere  (d),  though  in  the  latter  case  it  was  very 
plausibly  contended,  that  the  testator  could  not  have 
referred  to  money,  but  must  have  alluded  to  something 
that  possessed  a  local  character.  [But  where  the  money 
is  subject  to  a  general  power  of  appointment  by  will, 
an(/  there  is  no  intermediate  interest  in  any  person  who 
after  the  death  of  the  donee  of  the  power  would  have  a 
right  to  call  for'its  investment  in  land,  and  the  donee 
has  shown  an  intention  in  his  lifetime  to-  make  the 
money  personal  estate  so  far  as  he  can,  it  will  pass  un- 
der a  general  beqiiest  by  the  donee  of  all  his  personal 
estate  (e).] 

8.  So  money  to  be  converted  into  land  was  bound  by  is  subject  to 
a  judgment  (/),  and  was   never   accounted  persona Z  judgments. 
assets,  and  therefore  was  not  until  the  late  Act   (g), 

liable  to  the  paymtent  of  simple  contract  debts  (h). 

9.  So  a  gift  by  a.  parent  (a  freeman  of  the  city  of  Orphanage 
London)  to  a  child,  of  tnoney  to  be  laid  out  in  Zand  "was  share. 
considered  a  purchase  by  the  father  and  a  donation  of 

(6)  Can-  V.  Ellison,  2  B.  C.  C.  56;  Earlom  v.  Saunders',  Amb. 
241.  By  the  late  Act,  7  W.  4,  &  1  Vict.  c.  26,  an  infant  cannot 
make  a  will  even  of  personal  estate. 

(c)  Guidot  V.  Guidot,  3  Atk.  256,  per  Lord  Hardwicke;  Eash- 
leigh  V.  Master,  1  Ves.  jun.  201 ;  S.  C.  3  B.  C.  C.  C.  99;  Green  v. 
Stephens.  17  Ves.  77;  Biddulph  v.  Biddulph,.  12  Ves.  161; 
[Chandler  v.  Pocock,  15  Ch.  D.  491;  Ee  Greaves'  Settlement 
Trusts  23  Ch  D  313.1 

(d)  Lingen  v.  Sowray,  1  P.  "W.  172;  Guidot  v.  Guidot,  3  Atk. 
254. 

[(e)  Chandler  v.  Pocock,  15  Ch.  D.  491;  16  Ch.  D.  648;  and 
■  see  Be  Greaves'  Settlement  Trusts,  23  Oh.  D.  313.] 

(/)  Frederick  v.  Aynscomhe,  1  Atk.  392. 

Ig)  3&  4  W.  4,  c.  104. 

(h)  Whitwick  v.  Jermin,  cited  Baden  r.  Earl  of  Pembroke,  2 
Vem.  58;  Lawrence  v.  Beverly,  cited  lb.  55;  S.  C.  2  Keb.  841; 
Fulham  v.  Jones,  cited  Pulteney  v.  Darlington,  7  B.  P.  C.  550; 
Foone  v.  Blount,  Cowp.  467,  per  Lord  Mansfield.  Money  to  be 
laid  out  on  a  purchase  of  land  is  not  land  for  the  purposes  of  the 
Stamp  Acts,  but  pays  legacy  duty;  Be  De  Lancey,  4  L.  E.  Ex. 
345;  5  L.  E.  Ex.  102. 
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the  estate,  and  consequently,  tinder  the  law  existing 

before  the  late  Act  (i),  the  child  was  not  bound,  before 

receiving  hia  orphanage  share,  to  bring  the  purchase 

into  hotchpot  (k). 

In  what  10.  With  respect  to  the  heir  of  the  person  upon  whom 

cases  money   the  lands,  when  purchased,  are  directed  or  agreed  to  be 

to  be  laid       settled,  it  is  necessary,  for  ascertaining  his  rights,  to 

°"*  "to^tU^     distinguish  between  the  cases  where  the  real  represen- 

he^.  tative  claims  as  against  a  stranger,  and  where  he  claims 

as  against  the  executor  of  his  own  ancestor. 
Cases  of  the        It  appears  to  be  perfectly -established  that  the  heir  is 
heir  claiming  entitled  to  the  money  as  land,  if  he  seek  to  enforce  his 
against  a        equity  against  a  stranger.     Thus,  1.  If  a  sum  of  money 
stranger.        y^^  bequeathed  to  be  laid  out  in  a  purchase  of  lands  to 
be  settled  to  the  use  of  A.  and  his  heirs,  and  A.  dies 
before  a  purchase  has  been  obtained,  the  money  is  the 
[  ,*942]  *  property,  not  of  the  executor,  but  of  the  heir 
/  of  A.  (Z).     2.  Ifon  the  marriage  of  A  money  be  acfMa% 

depositedin the  bands  of  trustees,  either  by  A.  himself 
or  by  a  stranger,  to  be  laid  out  in  a  purchase  of  lands 
to  be  settled  to  the  use  of  A.  for  life,  remainder  to  his 
wife  for  life,  remainder  to  the  issue  in  tail,  remainder 
to  A.  in  fee,  and  A.  dies  without  issue,  his  heir,  and 
not  his  executor  is  entitled  (m).  3.  If  on  the  marriage 
of  A.  there  be  a  covenant  on  the  part  of  B.  to  lay  out 
money  in  a  purchase  of  lands  to  the  above  uses,  and  A. 
dies  without  issue,  his  heir  takes  the  benefit  of  the 
covenant  (n.). 
Case  of  the  H  ■  ^^t  i*  t^^  ^^^'  have  to  enforce  his  claim,  not 

heir  claiming  against  a  stranger,  but  against  the  personal  representa- 
against  the  fi-pg  of  his  own  ancestor,  as  if  A.  on  his  marriage  cove- 
executor  of     najit  to  lav  out  money  in  a  purchase  of  lands  to  be 

his  own  ^_ 

ancestor.  ,^  ^g  ^  ^  y^^^  ^  g^ 

\k)  Hume  v.  Edwards,  3  Atk.  450;  Annand  v.  Honeywood,  1 
Tern.  345. 

{I)  Scudamore  v.  Scudamore,  Pr.  Oh.  543.  Abbot  v.  Lee,  2 
Vern.  284,  at  first  sight  appears  contra,  but  it  seems  from  the 
Registrar's  book  that  the  direction  lor  conversion  was  not  im- 
perative, but  to  be  at  the  discretion  of  the  testator's  executors. 
Had  the  money  been  absolutely  converted  into  land,  the  ultimate 
remainder  would,  by  failure  of  issue  of  the  surviving  daughter, 
have  resulted  as  personal  estate  of  the  testator  (see  p.  152,  ante);  ■ 
but  being  money  absolutely  bequeathed,  subject  to  a  discretion  to 
lay  out  on  land  which  was  not  exercised,  it  belonged  to  the  ad- 
ministrator of  the  legatee,  as  was  decreed.  The  case  Is  stated 
from  Eeg.  Lib.  in  Appendix  No.  II.  to  3rd  edition  of  this 
Treatise. 

(m)  Disher  v.  Disher,  1  P.  W.  204;  Chaplin  v.  Homer,  lb.  483; 
Edwards  v.  Countess  of  Warwick,  2  P.  W.  171;  and  see  Lech- 
mere  V.  Lechmere,  Cas.  <.  Talb.  90. 

(n)  Knights  i'.  Atkyns,  2  Vern.  20. 
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settled  to  the  use  of  himself  for  life,  remainder  to  his 
■wife  for  life,  remainder  to  the  issue  in  tail,  remainder 
to  his  own  right  heirs,  in  this  instance  the  question 
whether  the  heir  can  call  upon  the  executor  for  the 
money  must  depend  upon  this  further  distinction  . — 

a.  If  at  the  death  of  A.  there  be  an  equitable  mterest  in  The  heir  has 
the  fund  outstanding  in  another,as  a  life  estate  in  the  wife,  a  right,  if 
[or  a  right  in  a  jointress  to  have  a  rent-charge  (o),]  or  ^"^  person 
an  estate  tail  in  the  issue,  then  the  real  quality  of  the  equitable 
money  is  sustained  and  continued  by  that  right,  and  the  interest, 
heir  of  A.  is  entitled  to  call  upon  A.'s  executor  to  pay  the 
money  (p) ;  and  if  there  be  such  an  outstanding  claim 
at  the  death  of  the  ancestor,  the  circumstance  that  the  heir 
institutes  his  suit  daring  the  subsistence  of  that  claim, 
or  after  its  determination,  seems  to  be  immaterial  (g). 

In  Walker  v.  Denne  (r)  Lord  Loughborough  ex- Walker  t^. 
pressed  some  doubt  upon  this  doctrine.  "Between  the  Denne. 
heir  and  personal  *  representative,"  he  said,  [  *  943] 
"  their  rights-are  pure  legal  rights,  chance  decides  what 
shall  be  real,  what  personal;  neither  has  a  scintilla  of 
equity  to  m,ake  the  property  that  which  it  is  not  in  fact." 
To  this  reasoning  of  Lord  Loughborough  it  may  be  re- 
plied, that,  when  it  is  said  there  is  no  equity  between 
the  real  and  personal  representatives,  the  meaning  is  no 
more  than  this — that  what  is  real  estate  at  the  death  of 
the  ancestor  will  go  to  the  heir,  and  what  is  personal 
estate  at  the  death  of  the  testator  will  go  to  the  executor; 
but,  for  the  purpose  of  determining  what  is  real  and 
what  is  personal  estate,  the  Court  is  guided,  not  by  the 
legal  nature  of  the  property  at  the  death  of  the  owner, 
but,  as  appears  in  numerous  instances,  by  the  stamp 
and  character  impressed  upon  it  in  consideration  of  a 
Court  of  equity.  Thus  if  a  mortgagee  in  fee  die,  the 
mortgage  being  regarded  as  a  mere  security  for  part  of 
the  niortgagee's  personal  estate,  the  executor  may  call 
upon  the  heir  for  a  conveyance  of  the  land  (s).     So,  if 

[(o)  Walrond  v.  Eosslyn,  11  Ch.  D.  640.  Semile,  it  would  be 
otherwise  if  the  only  right  were  that  of  portionists  to  have  their 
portions  raised,  S.  C] 

(p)  Kettleby  v.  Atwood,  IVern.  398;  re-heard,  lb.  471;  Lancy  .  ' 

V.  Fairechild,  2  Vern.  101 ;  Chaplin  v.  Horner,  1  P.  W.  48.3;  Lech- 
mere  V.  Earl  of  Carlisle,  3  P.  W.  211;  affirmed  Cas.  t.  Talbot,  89; 
Oldham  v.  Hughes,  2  Atk.  452. 

(g)  See  Chaplin  v.  Horner,  1  P.  W.  483;  L^chmereu.  Lechmere, 
Cas.  t.  Talb.  80. 

(r)  2  "Ves.  Jun.  175,  176,  183;  and  see  Oxenden  v.  LordComp- 
ton,  lb.  70;  Lord  Compton  v.  Oxenden,  lb.  265. 

[(s)  Now  by  44  &  45  Vict.  c.  41,  s.  30,  where  the  death  has 
occurred  since  the  31st  December,  1881,  the  land  devolves  upon 
the  executor.] 

t  8  LAW  OF  TRUSTS. 
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the  mortgagor  die,  the  heir  of  the  mortgagor  might 
until  Locke  King's  Act  have  called  on  the  executor  to 
discharge  the  incumbrance  out  of  the  personal  assets. 
So  if  a  person  contract  for  the  sale  of  an  estate,  and 
die  before  the  completion  of  the  sale,  the  legal  fee  de- 
scends upon  the  heir  {t),  but  the  purchase-money  passes 
to  the  executor;  and  on  the  other  hand,  if  a  person 
contract  for  the  purchase  of  an  estate,  and  die,  the  ex- 
ecutor must  pay  the  money,  but  the  heir  is  entitled  to 
the  purchase  (m)  '.  Thus,  in  the  words  of  Lord  Tal- 
bot, "Where  the  dispute  is  between  the  two  representa- 
tives of  the  deceased,  the  one  of  his  real,  the  other  of 
his  personal  estate,  the  heir's  being  but  a  volunteer  in 
regard  to  his  ancestor  will  not  exclude  him  from  the  aid 
of  the-  Court,  for  though  the  question  is  between  two 
volunteers,  the  Court  will  determine  which  way  the 
right  is,  and  will  decree  accordingly"  {v).  "  I  am  dis- 
posed," said  Lord  Eldon,  "to  say,  notwithstanding  the 
opinion  of  Lord  Bosslyn  in  Walker  v.  Denne,  and  some 
other  modern  authorities,  that  if  the  instrument  be 
taken  to  impress  a  fund  with  real  qualities  immediately 
upon  the  execution,  in  the  question  between  the  heir 
and  executor,  the  money  being  once  clearly  and  plain- 
[  *  944]  ly  impressed  vdth  real  *  uses  as  land,  and  one 
of  those  uses  being  for  the  benefit  of  the  heir,  it  will  - 
remain  for  his  benefit,  and  it  is  not  correct  to  say  the 
Court  does  not  interpose  between  volunteers,  if  they 
give  to  the  executor  that  money  which  the  instrument 
•  has  given  to  the  heir"  (w).  And  Sir  "W.  Grant  to  the 
same  efPect  observed,  "There  is  no  weight  in  the  cir- 
cumstance that  the  property  is" found  in  the  shape  of 
money  or  land,  for  the  character  is  to  he  found  in  the 
deed.  The  opinion  of  Lord  Eosslyn  that  property  was 
to.  be  taken  as  it  happened  to  be  at  the  death  of  the 
party  from  whom  the  representatives  claimed,  was  much 

[(i)  Now  by  44  &  45  Viet.  c.  41,  4,  where  the  death  has  oc- 
curred since  the  31st  December,  1881,  if  the  contract  is  enforce- 
able against  the  heir  or  devisee  of  the  vendor,  his  personal  repre- 
sentatives can  convey  the  land  for  the  purpose  of  giving  effect  to 
the  contract;  and  see  also  sect.  30.] 

[(«)  But  since  the  recent  Act  the  estate  in  the  haiids  of  the 
heir  will  be  .subject  to  the  repayment  to  the  executor  of  the  pur- 
chase-money paid  by  him;  40  &  41  Vict.  c.  34;  Re  Cockcroft,  24 
Ch.  D.  94.] 

(«)  Lechmere  v.  Lechmere,  Cas.  t.  Talb.  90. 

[w)  Wheldale  v.  Partridge,  8  Ves.  235. 

'  Griffith  V.  Beecher,  10  Barb.  432;  Eose  v.  Jessup,  7  Harris 
(Pa.)  280;  Naglee  v.  IngersoU,  7  Barr.  185.  The  rights  of  cred- 
itors of  the  vendor  are  not  affected  by  the  conversion,  Leiper's 
Exrs.  V.  Irvine,  3  Casey,  54;  see  Leiper's  App.  U  Casey,  420. 
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doubted  by  Lord  Eldon,  who  held,  in  which  I  perfectly, 
concur,  that  it  must  be  considered  as  being  in  the  state 
in  which  it  ought  to  be.  Lord  Rosslyn's  rule  was  new, 
and  not  according  to  prior  cases"  [x). 

/J.  But  if  A.  die,  leaving  neither  wife  nor  issue,  so  Heir  has  no 
that,  to  use  the  technical  expression,  the  money  is  "at  right  where 
home,"  that  is  A.  at  the  time  of  his  death  is  the  abso-  *!^t  ho°m7"'^ 
lute  and   exclusive  owner,  and  there  is  no  outstanding 
right  in  another  person,  in  this  case  the  real  quality  of 
the  money  has  become  merged  and  extinguished,  and 
on  the  death  of  A.  the  heir  has  no  equity  to  call  upon 
the  executor.     To  keep  on  foot  the  notional  conversion 
of  money  into  land,  it  is  evident  there  must  be  a  right 
in  some  one  to  insist  upon  the  actual  conversion ;  but 
if  A.  be'in  possession  of  20,000Z.  upon  trust  to  lay  out 
in  a  purchase  of  lands  to  be  settled  to  the  use  of  him- 
self and  his  heirs,  the  right  and  the  thing  both  center- 
ing in  the  same  person,  there  is  nobody  to  sue,  and  it 
follows  that  the  action  is  extinguished  (y). 

The  decision  in  the  much  litigated  case  of  Chichester  Chichester  v. 
V.  Bickerstaff  (z),  amounted  probably  to  no  more  than  BiekerstaflF. 
this.  On  the  marriage  of  Sir  J.  Chichester  with  the 
daughter  of  Sir  C.  Bickersta£F,  the  latter  agreed  to  p^y 
r500Z.  by  way  of  portion,  which,  together  with  1500Z. 
more  to  be  advanced  by  Sir  John  Chichester  within 
three  years  after  the  marriage,  was  to  be  invested  in 
lands  to  be  settled  on  Sir  John  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  issue  in  tail,  remainder 
to  Sir  John  in  fee.  Sir  John  and  his  lady,  within  one 
year  after  the  marriage,  both  died  without  issue,  the 
husband  having  survived.  Sir  John  by  his  will  made 
Sir  C.  Bickerstaff  fyis  executor,  and  bequeathed  the 
residue  of  his  personal  estate,  after  payment  of  his 
debts,  &c.,  to  Frances  Chichester,  his  sister.  The  heir 
at  law  of  Sir  John  brought  his  bill  against  Sir  Charles 
to  compel  him  to  pay  the  1500Z.  insisting  that  by  virtue 
of  *the  marriage  articles  the  money  ought  to  [  *  945  ] 
be  looked  upon  as  land,  and  therefore  belonged  to  him 
as  heir.  Lord  Somers  said,  "This  money,  though  once 
bound  by  the  articles,  yet  when  the  wife  died  without 
issue  became  free  again,  and  was  under  the  power  and 
disposal  of  Sir  John,  as  the  land  would  likewise  have 
been  in  case  a  purchase  had  been  made  pursuant  to  the 

(x)  Thornton  v.  Hawley,  10  Ves.  138;  Kirkman  i'.  Miles,  13 
Ves.  339. 

(y)  See  Pnlteney  v.  Darlington,  1  B.  C.  C.  237. 

(z)  2  Vern.  295;  S.  C.  cited  Pulteney  v.  Darlington,  7  B.  P.  C. 
554. 


Bickerstaff. 
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articles,  and  therefore  would  have  been  assets  to  a  cred- 
itor, and  must  have  gone  to  the  executor  or  adminis- 
trator of  Sir  John;  and  this  is  much  stronger  where 
there  is  a  residuary  legatee;"  and  his  Lordship  dis- 
missed the  bill.  Then  follows  what  is  apparently  the 
note  of  the  reporter,  viz.,  that  "money  shall  in  many 
cases  be  considered  as  land  when  bound  by  articles  in 
order  to  a  purckase,  but  whilst  it  remains  still  money, 
and  no  purchase  made,  the  same  shall  be  deemed  as 
part  of  the  personal  estate  of  such  person  who  might 
have  aliened  the  land  in  case  a  purchase  had  been 
made." 
Errors  re-  •  In  this  case  it  has  been  commonly,  but  surely  with- 
specting  out  reason,  supposed,  that  the  suit  of  the  plaintiff  was 

CMch^ter^r.  for  the  1500Z.  which  Sir  Charles  had  -articled  to  pay, 
and  in  consequence  of  this  misconception,  the  authority 
of  the  decision  has  repeatedly  been  called  into  question. 
Thus  Sir  J.  Jekyll,  overlooking  the  very  material  cir- 
cumstance that  Sir  Charles  had  been  appointed  the  ex- 
ecutor of  the  testator,  observes,  "  It  is  remarkable  with 
respect  to  this  case,  that  the  vyif6  died  within  three 
years  after  the  marriage,  during  which  period  the  pur- 
chase was  to  be  made,  so  that  the  time  was  not  come 
within  which  the  money  was  to  be  laid  out ;  and  till 
then  it  continued  money;  and  possibly  the  Court  had 
some  evidence  to  induce  them  to  believe  that  Sir  John 
Chichester  looked  on  the  money  as  personal  estate;  and 
if  this  does  not  distinguish  it  from  other  cases,  I  doubt, 
in  opposition  to  so  many  decrees,  the  resolution  here  given 
would  hardly  be  maintainable  "  (a).     And  Lord'Talbot 
was  apparently  under  the  same  misapprehension,  for 
he  observes,  "Had  the  money  in  the  case  before  me 
been  deposited  in  the  hands  of  trustees,  it  must  have 
been  looked  upon  as  real  estate,  and  the  heir  have  been 
entitled.     This  seems  to  be  granted,  and  no  authority 
against  it  but  what  has  been  collected  from  the  case  of 
Chichester  v.  Bickerstaff.     It    is    probable    the   Court 
went  upon  some  reason,  which  induced  it  to  think  that 
Sir  John  looked  upon  that  money  as  personal'  estate, 
for  otherwise  the. authority  of  that  case  is. not  to'be  main- 
tained, being  contrary  to  all-  former  resolutions "  (b). 
But  Lord  Thurlow  viewed  the  case  in  a  different  light, 
[  *  946]  and  evidently  *  considered  the  1500Z.  sought  by 
the  bill  of  the  plaintiff  to  be  the  1500Z.  articled  to  be 
paid  by  the,  testator  himself,  and  so  payable  out  of  his 
assets  in  the  hands  of  Sir  Charles  Bickerstaff,  his  ex- 


SI 


Lechmere  u  Earl  of  Carlisle,  3  P.  W.  221. 
Lechmere  v.  Lechmere,  Cas.  i.  Talb.  90. 
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eoutor.  "  Where,"  said  his  Lordship,  "  a  sum  of  money 
is  in  the  hands  of  one  without  any  other  use  but  for 
himself,  it  will  be  money,  and  the  heir  cannot  claim, 
like  the  case  of  Chichester  v.  Bickerstaff,  against  which 
I  think  there  is  no  judgment,  though  there  are  a  num- 
ber of  opinions.  I  know  no  better  authority  than  that 
case"  (c). 

The  Registrar's  book  has  been  searched,  but  no  de-  Facts  from 
cree  can  be  found.  It  appears,  however,  from  a  motion  the  Beg- 
in the  cause  for  dissolving  an  injunction,  that  the  cir-  istrar's  book, 
cumstances  of  the  case  were  as  follows  : —  Sir  Charles 
Bickerstaff  had  brought  an  action  at  law  against  the 
plaintiff,  and  had  obtained  a  judgment  for  a  certain 
sum  upon  a  balance  of  accounts.  Upon  .this  the  plain- 
tiff instituted  a  suit  in  equity  for  staying  the  proceed- 
ings at  law,  alleging  that  Sir  Charles  stood  indebted  to 
him  in  the  sum  of  3000Z.  to  which  the  plaintiff  was  en- 
titled as  heir  at  law  of  Sir  John,  under  Sir  John's  mar- 
riage articles.  It  was  ordered  by  the  Court,  that  judg- 
ment should  be  entered  up,  but  execution  should  be 
,  stayed  till  the  cause  should  be  heard  the  Easter  term 
following. .  As  Vernon,  the  reporter,  speaks  only  of  one 
sam  of  1500Z.,  to  which  the  executor  was  declared  en- 
titled, it  is  probable  the  other  sum  was  adjudged  to  the 
heir,  a  decision  that  would  in  every  respect  be  conform- 
able to  principle  ;  for  while  the  1500Z.  covenanted  to 
be  paid  by  Sir  John  himself  was,  by  the  death  of  his 
wife  without  issue  in  his  lifetime,  "  at  home,"  and  there- 
fore set  free  from  the  articles,  the  other  sum  of  1500Z. 
which  was  covenanted  to  be  paid  by  Sir  Charles,  was 
outstanding  in  the  hands  of  Sir  Charles,  as  trustee,  and 
would  therefore  retain  the  character  of  real  estate  until 
some  act  by  Sir  John  to  remove  that  impression  (d). 

12.  Of  course  the  money  will  be  "  at  home  "  where  Actual 
the  person  absolutely  entitled  to  the  fund  receives  it  receipt  of 
from  the  trustee  the  depositary  of  it,  and  that,  whether  the  money 
the  payment  was  made  with  the  sanction  of  the  Court,  ^^f^,i 
or  by  the  voluntary  act  of  the  trustee  himself  (e). 

13.  Lord  Macclesfield  advanced  the  position,  that  if  Voluntary 
a  person  voluntarily  and  without  consideration  cove-  covenant  to 
nanted  to  lay  out  money  *  in  a  purchase  of  [  *  947  ]     ^ 

land  to  be  settled  on  himself  and  his  heirs,  the  Court  jand. 

(c)  Pulteney  v.  Darlington,  1  B.  C.  C.  238. 

(d)  To  the  principle  under  consideration  must  be  referred  the 
case  6f  Pulteney  «.. Darlington;  1  B.  C.  C.  223;  affirmed inD.  P.; 
see  Wheldale  v.  Partridge,  8  Vea.  235 ;  and  see  3rd  ed.  p.  803. 

(e)  See  Pulteney  v.  Darlington,  1  B.  C.  C.  236  ;  Bowes  v.  Earl 
of  Shaftesbury,  5  B.  P.  C.  144  ;  Chaplin  ».  Homer,  1  P.  W.  483, 
as  to  the  1350/.  •       ■ 
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would  compel  tKe  execution  of  such  a  contract,  though 
merely  voluntary;  for  in  all  cases  where  it  was  a  meas- 
uring cast  between  an  executor  and  an  heir,  the  latter 
should  in  equity  have  the  preference  ( / ).  But  the 
proposition  that  the  heir  is  more  favoured  than  the  ex- 
ecutor, though  often  repeated  (g),  and  arising  perhaps 
from  the  leaning  of  the  Court  towards  the  heir  in 
respect  of  lands  'of  which  the  ancestor  was  seised,  does 
not  appear  to  be  founded  on  any  intelligible  principle, 
and  the  opinion  expressed  py  Lord  Macclesfield  may  be 
questioned. 

14  In  the  preceding  observations  it  is  assumed  that 
the  direction  or  agreement  for  conversion  is  by  the 
terms  of  the  instrument  made  absolute  and  imperative; 
for  where  a  mere  option  is  given,  the  original  character 
of  the  property  continues  until  the  discretion  has  been 
exercised,  and  the  conversion  actually  effected;  as,  if  the 
direction  or  agreement  be  to  lay  out  money  in  "  lands 
or  securities"  (A),  in  "  freeholds  o>-  leaseholds"  (i),  or 
if  by  any  other  mode  of  expression  an  intention  be  mani- 
fested of  not  converting' the  property  at  aU  events  (fc)'. 
[But  a  direction  to  trustees  to  sell  "  so  soon  as  they 
shall  see  necessary  for  the  benefit  of  the  cestuis  que 
trust"  (l),  or  "whenever  it  shall  appear  to  their  satis- 
faction that  such  sale  will  be  for  the  benefit  of  the 
cestuis  que  trust"  (m),  amounts  to  an  imperative  direc- 
tion to  convert.] 

15.  Where  the  uses  declared  are  exclusively  applicable 
to  real  estate,  the  direction  or  agreement  will  be  con- 
strued to  be  imperative,  though  the  direction  or  agree- 

(/)  Edwards  ».- Countess  of  Warwick,  2  P.  W.  176  ;  and  see 
Lecbmere  v.  Lechmere,  Cas.  t.  Talb.  90,  91. 

{g)  See  Crabtree  v.  Bramble,  3  Atk.  '689  ;  Soudamore  v.  Scuda- 
more.  Pr.  Cb.  544 ;  Haytor*i;.  Eod,  1  P.  W.  364 ;  "Wilson  v.  Bed- 
dard,  12  Sim.  32. 

(/()  Curling  v.  May,  cited  Guidot  v.  Guidot,  3  Atk.  255;  Amler 
i>.  Amler,  3  Ves.  583;  [Evans  v.  Ball,  30  W.  E.  899;  47  L.  T.  N. 
S.  165;]  and  see  Van  v.  Barnett.  19  Ves.  102. 

[i)  Walker  v.  Denne,  2  Ves.  jun.  170;  Davies  v.  Goodhew,  6 
Sim.  585. 

(fc)  Wheldale  v.  Partridge,  5  Ves.  388;  S.  C,  8  Ves.  227;  and 
see  Abbot  v.  Lee,  2  Vem.  284;  Davies  v.  Goodhew.  6  Sim.  585; 
Polley  B.  Seymour,  2  Y.  &  C.  708;  Clissold  v.  Cook,  27  L.  T.  N. 
S.  143;  20  W.  R.  796. 

[(Z)  Doughty  V.  Bull,  2  P.  Wms.  320.] 

[(m)  Re  Raw,  26'  Ch.  D.  601;  Robinson  v.  Robinson,  19  Beav. 
494.]  

'  Bleight  V.  The  Bank,  10  Barr.  131;  Pratt  ..■.  Taleaterro,  3 
Leigh.  419;  Cook  v.  Cook,  5  Cr.  Green,  375;  Anewalt's  App.  6 
Wright.  (Pa.)  412;  Miller's  &  Bowman's  Appeal.  10  P.  F.  Sm. 
404. 
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ment  be  to  lay  put  the  money  in  "freeholds,  leaseholds,  where  the 
or   copyholds",  (n),    or   the   instrument    contains    an  uses  declared 
authority  to  invest  the  money  upon  securities  until  a  ^F*^  ^^^     .. 
purchase  can  be  found  (o),  or  the  fund  being  already  cable  to  real 
out  upon  security,  a  power  is  *  inserted  to  call  [  *  948]  estate. 
it  in,  and  lay  it  out  upon  other  securities  (p),  or  even 
though  the  direction  or  agreement  be  to  lay  out  the 
money  on  lands  or  securities,  the  intention  in  the  last 
case  apparently  being,  that  the  money  shall  be  invested    , 
upon  security  until  a  suitable  purchase  can  be  found, 
and  that  the  interest  and  dividends  in  the  meantime 
shall  be  paid  to  the  person  who  would  be  entitled  to  the 
rents  (q). 

16.  4'^d,  where  the  uses  are  thus  exclusively  applica-  Conveision 
ble  to  real  estate,  the  direction  or  agreement  will  be  at  "the 
regarded  as  imperative  though  the  settlement  require  yf*!??**"  ""^ 
the  purchase  to  be  made  at  the  request  of  a  person  (r),  c^enf^of  a 
for  the  insertion  of  such  a  clause  has  been  taken  to  party, 
mean,  not  that  -a  conversion  may  not  be  effected  before 
but  that  it  shall  certainly  be  effected  after  request  (s). 
And  the  construction  is  the  same,  though  the  purchase 
be  directed  to  be  made  with  a  person's  consent  and  ap- 
probation (t);  for  upon  a  convenient  purchase  being 
proposed,  the  Court,  said  Sir  J.  Jekyll,  will  take  upon 
itself  to  judge  thereof,  and,  without  some  reasonable 
objection  made,>  will  order  the  money  to  be  laid  out  in 
it,  so  that  such  a  proviso  seems  to  be  immaterial,  and 
as  if  omitted  (u).     But  of  course  the  instrument  may 
be  so  strongly  expressed  as  to  show  the  intention  of  the 
parties,  that  the  request  or  consent  of  a  particular  per- 

(n)  Hereford  v.  Eavenhill,  5  Beav.  51;  Be  iVlitty's  Trust  9  I. 
E.  Eq.  41. 

(o)  Edwards  v.  Countess  of  Warwick,  2  P.  W.  171;  Earlom  v. 
Saunders,  Amb.  241 ;  and  see  Davies  v.  Goodhew,  6  Sim.  585. 

(jp)  Thornton  «.Hawley,  10  Ves.  129;  and  see  Triquet  r.  Thorn- 
ton, 13  Ves.  345. 

(q)  Earlom  v.  Saunders,  Amb.  241;  Cowley  v.  Hartstonge,  1 
Dow,  361;  Johnson  v.  Arnold,  1  "Ves.  169;  Cookson  v.  Reay,  5 
Beav.  22;  12  CI.  &  Fin.  121;  but  see  Atwell  v.  Atwell,'13  L.  E. 
Eq.  23;  [and  see  Evans  v.  Ball,  30  W.  E.  899;  47  L.  T.  N.  S. 
165.1  ■ 

(r)  Thornton  v.  Hawley,  10  Ves.  129;  Johnson  v.  Arnold,  1 
Ves.  169. 

(s)  10  Ves.  137;  but  see  Stead  v.  Newdlgate,  2  Mer.  530. 

(t)  Thornton  v.  Hawley,  10  Ves.  129;  [Batteste  v.  Maunsell,10 
I.  E.  Eq.  97,  314.]  In  Symons  v.  Eutter,  2  Vera.  227,  Sir  G. 
Hntchins  was  right,  according  to  Sir  J.  Jekyll,  Lechmere  r.  Earl 
of  Carlisle,  3  P.  W.  220,  and  Lord  Thurlow,  Pulteney  v.  Darling- 
ton, 1  B.  C.  C.  238;  but  see  Stead  v.  Newdigate,-  2  Mer  530. 

(»)  Lechmere  v.  Earl  of  Carlisle,  3 P.  W.  220,  perSirJ.  Jekyll; 
and  see  Costello  v.  O'Eorke,  3  Ir.  E.  Eq.  172. 
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son  should  be  a  substantial  ingredient,  and  that  no  con- 
version should  take  place  unless  it  is  given  (v). 

[In  all  these  cases  the  real  question  is  whether  it 
appears  from  the  whole  tenor  of  the  instrument  that  the 
intention  was  that  the  personalty  should  be  converted 
into  realty,  and  where  such  an  intention  appears  a  trust 
for  conversion  may  be  implied  (w).  But  a  mere  gift 
of  personalty  with  limitations  appropriate  to  real  estate, 
a  great  part  of  which  limitations  must  necessarily  fail 
as  soon  as  the  personalty  vests  in  any  one  who,  if  it  had 
been  real  estate,  would  have  taken  an  estate  tail,  does 
npt  raise  an  implied  trust  for  conversion  into  realty  (a;).] 
[  *  949]  *  17.  As  money  to  be  converted  into  land  is 
considered  as  land,  so  land  to  be  converted  into  money,  is 
Upon  the  same  principle  invested  with  all  the  properties 
of  money  (y).  Thius,  if  an  estate  be  directed  or  agreed 
to  be  sold,  and  the  proceeds  be  made  payable  to  A.,  the 
property,  though  unconverted  at  A.'s  decease,  will  pass 
by  a  general  bequest  of  all  his  personal  estate  (z),  and 
upon  A.'s  death,  will  vest  in  his  personal  representa- 
tive (a)  ',  and  will  be  liable  to  probate  (6),  and  legacy 
duty  (c).  And  the  result  will  be  the  same  though  the 
conversion  is  by  the  terms  of  the  instrument  of  trust 
not  to  take  place  until  after  A.'s  death  (d).  [And  a 
will  made  by  a  married  woman  in  exercise  of  a  power 
and  appointing  the  property  is  entitled  to  probate, 
though  the  property  was  unconverted  at  her  death  (e)]. 


(i))  Davies  v.  Goodhew,  6  Sim.  585;  and  see  Ee  Taylor's  Trnst, 
9  Hare,  596;  Sykes  v.  Sheard,  33  Beav.  114, 

[(w)  Evaiis  V.  Ball,  ubi  supraA 

[(w)  Evaijs  V.  Ball,  ubi  supra.] 

(y)  But  a  settlement  of  land  sd  circumstanced  is  not  a  settle- 
ment of  a  definite  sum  of  money  within  the  meaning  of  the  Stamp 
Act;  lie  Stucley's  Settlement,  5  L.  E.  Ex.  85. 

(s)  Stead  v.  Newdigate,  2  Mer.  521. 

(a)  Ashby  v.  Palmer,  1  Mer.  296;  Biggs  v.  Andrews,  5  Sim. 
424;  Bayden  v.  Watson,  7  Jur.  245;  Burton  ».  HodsoU,  2  Sim.  24; 
Grieveson  i'.  Kirsopp,  2  Keen.  653;  Griffith  v.  Eicketts,  7  Hare, 
299;  Hardeyi).  Hawkshaw,  12  Beav.  552;  Simpson?;.  Blackburn, 
"W.  N.  1875,  p.  157. 

(6)  Attorney-General  v.  Brunning,  4  H.  &  N.  94;  reversed  on 
appeal,  8  H.  L.  Gas.  243;  Attorney -General  v.  Lomas.  9L.  E.  Ex. 
29;  [Attorney-General  v.  Hubbuck,  10  Q.  B.  D.  488;  13  Q.  B. 
D.  275;  In  the  Goods  of  Gunn,  9  P.  D.  242;]  Attorney-General 
V.  Marquess  of  Ailesbury,  14  Q.  B.  D.  895;  and  see  Matson  v. 
Swift,  8  Beav.  368;  Cnstance  v.  Bradshaw,  4  Hare,  324. 

(c)  Forbes  v.  Stevens,  10  L.  E.  Eq.  178. 

(d)  Caarke  v.  Franklin,  4  K.  &  J.  257. 
[(e)  In  the  Goods  of  Gunn,  9  P.  D.  242.] 

'Wurts  V.  Page,  4  Cr.  Green  365;  but  see  Girard  Life  Ins.  Co.'b 
Api).  2.-.  r.  F.  Sm.  87. 
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18.  But  it  has  been  held  as  a  rule  of  convenience  As  to  rents 
that  if  a  testator  direct  his  real  estate  to  be  sold,  and  before  con- 
the  proceeds  laid  out  and  invested  in  trust  for  A.   for  '^e^'sioii. 
life  with  remainders  over,  the  tenant  for  life  is  entitled 

to  the  rents  only  of  the  estate  from  the  testator's 
decease  (/)  ;  and  so,  if  the  sale  be  directed  on  the 
death  of  a  particular  person  the  tenant,  for  life  is  en- 
titled .only  to  the  rents  from  the  death  of  that  person  (gr). 
But  a  tenant  for  life  without  impeachment  of  waste  of 
the  estate  to  be  purchased,  though  entitled  to  the  rents 
and  profits  of  the  estate  to  be  sold,  may  not,  as  part  of 
such  profits  cut  timber  on  the  estate  to  be  sold,  for  this 
Would  give  him  double  waste  {h). 

19.  '^Jie  doctrine  already  explained  with  reference  to  Next  to  kin 
the  exclusion  of  the  claim  of  the  heir  where  the  money  have  no 

is  at  home  must,  it  is  conceived,  equally  apply  as  against  right  where 
next  of  kin  and  residuary  legatees  in  cases  where  the  ^^  ^  " 
land  maybe  said  to  be  at  home.  Thus,  *  if  A.,  [  *  950] 
being  entitled  to  land,  covenant  on  the  occasion  of  his 
marriage  to  convey  it  to  trustees,  who  are  to  sell  and 
stand  possessed  of  the  proceeds  upon  trusts  for  the 
benefit  of  A.  and  his  wife  and  the  children  of  the 
marriage,  with  an  ultimate  trust  for  A.  absolutely, 
here,  if  in  A.'s  lifetitne  and  before  any  conveyance, 
the  wife  dies  without  children,  both  the  land  and 
the  benefit  of  the  ultimate  trust  are  united  in  A.,  and 
the  land  is  at  home,  and  upon  A.'s  death,  no  claim  can, 
it  is  conceived,  be  sustained  by  those  entitled  to  his 
personal  estate.  But  of  course  the  case  would  be  dif- 
ferent, if  land  had  been  actually  conveyed  to  the  trus- 
tees upon  trust  for  sale,  since  this  would  be  analogous 
to  a  deposit  in  the  hands  of  trustees  as  above  supposed 
of  money  to  be  laid  out  in  land  (i)  ;  and  consequently 
there  would  be  a  complete  conversion,  of  which  those  en- . 
titled  to  the  personal  estate  of  A.  would  reap  the  benefit. 

20.  If  the  proceeds  of  sale  of  real  estate  be  given  to  Alien  may 
■  an  alien,  the  doctrine  of    conversion  applies   in   his  take  proceeds 
favour.     He  was  always  capable  of  taking  for  his  own  "^  ®^1^- 
benefit,  and  the  Crown  was  excluded  (fc)'.  ,  . 

(/)  Casamajor  v.  Strode  cited  "Walker  v.  Shore,  19  Ves.  390; 
Hutchin  v.  Mannington,  1  Ves.  jun.  367,  per  Our. 

(g)  Fitzgerald  v.  Jervoise,  5  Mad.  25,  the  marginal  note  of 
■which  does  not  exactly  accord  with  the  report  itself. 

(h)  Plymouth  v.  Archer,  1  B.  C.  C.  159;  and  see  Surges  v. 
Lamb,  16  Ves.  180. 

(i)  See  p.  942,  supra. 

(k)  Du  Hourmelin  v.  Sheldon,   1  Beav.   79;  4  M.  &  Cr.  525; 

'  Craig  V.  Leslie,  .T  Wheat.  563. 


1156 


CONVEESION  OF  MONEY  INTO  LAND.    [CH.  XXXI.  S.  1. 


Proceeds 
forfeitable 
for  felony  if 
land  in  fact 
sold,  but  not 
otherwise. 


Proceeds 
cannot  Be 
bequeathed 
to  a  charity. 


21.  [Prior  to  the  recent  Act  abolishing  forfeitures  for 
felony  it  was  held  that]  if  a  share  of  proceeds  was 
given  to  a  felon,  and  the  time  of  sale  had  arrived,  and 
the  sale  had  been  actually  made  before  the  felon  had 
worked  out  his  punishment,  the  Crown  was  entitled  (I). 
But  if  the  felon  had  worked  out  his  punishment  before 
the  time  <rf  sale  had  arrived,  there,  as  the  Crown  had 
no  equity  to  compel  the  conversion,  the  discharged  felon 
and  not 'the  Crown  was  entitled  (m).  Money  paid  into 
Court  as  representing  lapd  taken  under  the  provisions 
of  an  Act  of  Parliament  and  liable  to  be  laid  out  again 
in  thepurchase  of  land  retained,  as  against  the  Crown, 
its  character  of  real  estate,  and  was  therefore  not  for- 
feitable on  conviction  for  felony  (n). 

22.  It  was  at  one  time  held  that  if  real  estate  was 
stamped  with  a  trust  for  conversion,  and  a  portion  of 
the  proceeds  of  sale  was  given  to  A.,  and  A.  died  hav- 
ing by  his  will  given  hiB  personal  estate  to  charity,  his 
interest  in  the  proceeds  of  sale  was,  to  be  regarded  as 
pure  personal  estate,  and  the  bequest  was  good  (o) ;  but 
[  *  951]  *  this  doctrine  has  been  since  overruled  (p). 
And  where  a  testator  gave  to  A.  a  legacy  3000Z.,  pay- 
able out  of  the  testator's  personal  estate,  and  the  pro- 
ceeds from  the  sale  of  his  real  estate,  and  A.  bequeathed ' 
the  3000Z.  to  a  charity,  it  was  ruled  that  the  whole  be- 
quest was  void,  and  that  the  charity  was  not  entitled  to 
claim  so  much  of  the  30001.  as  on  an  apportionment  of 
the  original  testator's  real  and  personal  estate  would  be 
found  payable  out  of  the  pure  personalty  (q)  ;  [but  in 
a  subsequent  case,  where  a  testator  gave  a  share  of  his 
residuary  personal  estate  to  charity,  and  the  residuary 
estate  consisted  of  pure  personalty,  and  of  a  legacy 
from  another  testator  payable  out  of  the  proceeds  of. 
the  real  and  personal  estate  an  apportionment  was  di- 
rected, and  the  bequest  was  held  to  fail  only  so  far  as  it 
arose  from  the  portion  of  the  legacy  attributable  to  the 


Sharp  V.  St.  Sauveur.  17  W.  E.  1002;  20  L.  T.  N.  S.  799,  but 
overruled  on  another  ground,  7  L.  E.  Ch.  App.  343.  See  now  as 
to  aliens,  33  Vict.  e.  14,  and  supra,  p.  27. 

il)  Be  Thompson's  Trusts,  22  Beav.  506. 

(m)  Ibid.  See  now  as  to  felons,  33  &  34  Vict.  c.  23;  and  sum-a 
p.  28. 

(n)  Be  Hairop's  Estate,  3  Drew.  726. 

(o)  Marsh  ».  Attorney-General,  2  J.  &  H.  61;  Attorney-Gen- 
eral V.  Harley,  5  Mad.  321 ;  Shadbolt  v.  Thornton,  17  Sim.  49. 

(p)  Brook  V.  Badley,  4  L.  R.  Eq.  106;  S.  C.  3  L.  R.  Ch.  App. 
672;  Lucas  v.  .Tones,  4  L.  E.  Eq  73. 

{q)  Brooke.  Badley,  3  L.  E.  Ch.  App.  672. 
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realty,  or  to  the  personalty  savouring  of  realty,  of  the 
testator  who  bequeathed  the  legacy  (?•).] 

23.  A  share  of  the  proceeds  to  arise  from  a  sale  un-  Locke  King's 
der  a  trust  for  conversion  is  not  an  interest  in  land  Act. 
■within  Locke  King's  Act,  and  therefore  a  legatee  of 

such  share,  subject  to  a  mortgage  of  it  made  by  the  tes- 
tator, can  call  for  a  discharge  of  the  mortgage  out  of 
the  general  personal  estate  (s). 

24.  If  real  and  personal  estate  be  given  to  trustees  jv^^ 
upon  trust  for  a  class,  with  a  discretionary  and  not  an  conversion 
imperative  power  to  convert  the  whole  into  personal  es-  must  be 
tate,  and  if  the  trustees  make  a  total  or  partial  conver-  imperative, 
sion,  the  objects  of  the  trust  will  take  the  property  as 

real  Or  personal  estate,  according  to  the  actual  condi- 
tion in  which  it  is  found  (t).  [But  if  the  power  be  dis- 
cretionary, and  an  order  be  made  in  an  administration 
action  directing  a  sale  absolutely,  the  property  is  con- 
verted as  from  the  date  of  the  order  (m). 

A  mere  declaration  in  a  will  that  the  residuary  real 
estate  shall  for  the  purpose  of  transmission  be  impres- 
sed with  the  quality  Of  personal  estate  from  the  time 
of  the  testator's  death  does  not  *  amount  to  a  [  *  952] 
conversion  of  the  real  estate  into  personalty,  but  the 
property  will  notwithstanding  the  direction  devolve  as 
realty  (u).] 

■    25.  So  if  a  mortgage  deed  contain  a  power  of  sale  Case  of  a  sale 
with  a  direction  that  the  surplus  proceeds  shall  be  paid  by  mort- 
to  the  mortgagor,  his  heirs,  executors,  administrators,  S^gee- 
and  assigns,  and  the  property  is  sold  by  the  mortgagee, 
the  surplus  will  be  personal  or  real  estate  of  the  mort- 
gagor, according  as  the  sale  takes  place  before  or  after 
his  death  (w).     But  where  an  option  to  purchase  has 
been  given  to  a  lessee,  and  the  option  is  exercised  after  Case  of 
the  lessor's  death,  such  exercise  has  been  held  to  eifect  option  of 
purchasing. 

[(r)  Be  Hill's  Trusts,  16  Ch.  D.  173. 

(s)  Lewis  V.  Lewis,  13  L.  E.  Eq.  218. 

It)  Walter  v.  Maunde,  19  Ves.  424 ;  AtwelL?'.  Atwell,  13  L.  E. 
Eq.  23  ;  Shipperdson  v.  Tower,  1  Y.  &  C.  C.  C.  441 ;  Be  Beau- 
mont's Trusts,  32  Beav.  191 ;  Polley  v.  Seyiilour,  2  Y.  &  C.  708  ; 
Edwards  v.  Tuck,  23  Beav.  268  ;  Be  Whitty's  Trust,  9  I.  E.  Eq. 
41  ;  and  see  Yates  v.  Yates,  28  Beav.  637  ;  Cowley  v.  Hartstonge, 
1  Dow.  378  ;  Bourne  v.  Bourne,  2  Hare,  35  ;  Lucas  v.  Brandreth 
(No.  1),  28  Beav.  273 ;  Beecroft  o.  Wilkin,  W.  N.  1867,  p.  117 ; 
Be  Ibbitson's  Estate,  7  L.  E.  Eq.  226  ;  Miller  v.  Mill'er,  13  L.  R. 
Eq.  263.  Otherwise,  where  the  power  is  imperative,  Grievson  v. 
Kirsopp,  2  Keen,  653. 

[(«)  Hyett  V.  Mekin,  25  Ch.  D.  735.] 

[(«)  Hyett  V.  Mekin,  25  Ch.  D.  735.] 

(w)  Wright  V.  Eose,  2  Sim.  &  St.'  323  ;  and  see  Clarke  v.  Frank- 
lin, 4  K.  <fc  J.  260  ;  Bourne  v.  Bourne,  2  Hare,  35  ;  Be  Cooper's 
Trust,  4  De  G.  M.  &  G.  768. 
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a  retrospective  conversion  (x).  The  difference  is,  that 
in  the  case  of  a  mortgage  the  mortgagor  or  his  heir  can 
redeem  at  any  time,  and  therefore  the  real  character  of 
the  property  continues  until  the  time  of  actual  sale, 
■when  the  proceeds,  become  the  personal  estate  of  the 
person  then  entitled  to  the  equity  of  redemption;  but 
in  the  option  given  to  a  lessee,  the  lessor  has  parted 
with  all  control  over  the  property  and  placed  it  in  the 
power  of  another  to  change  the  nature  of  it,  and  if  the 
power  be  exercised  the  conversion  operates  retrospec- 
tively and  it  becomes  personal  estate  as  between  all  who 
claim  under  the  lessor.  [But  where  the  lessee  dies 
without  having  exercised  the  option,  the  beneficial  in- 
terest in  the  lease  with  the  benefit  of  the  option  goes 
as  part  of  his  personal  estate,  and  no  subsequent  exer- 
cise of  the  option  will  work  a  retrospective  conversion 
as  between  the  persons  entitled  to  his  fealty  and  per- 
sonalty respectively  (y).'] 
Where  the  26.  If,  instead  of  executing  a  mortgage,  the  debtor 

mortgagee  is  convey  the  estate  to  the  creditor  upon  tnist  to  sell  and 
a  trustee  for   ^^^  himself  and  hand  over  the  balance  to  the  debtor, 
his  executors  and  administrators,  and  a  declaration  is 
inserted  in  the  deed  that  it  Is  not  to  be  considered  as 
in  the  nature  of  a  mortgage,  but  as  a  conveyance  to 
become  absolute,  in  equity  as  well  as  at  law,  imme-' 
diately  after  default  in  payment,  here,  though  the  sale 
[  *  953]  is  not  made  in  the  debtor's  lifetime,  *  yet  the 
property  is  converted  into  personalty,  and  belongs,  sub- 
ject to  the  charge,  to  the  debtor's  personal  representa- 
tive (si). 
Neither  heir       ^'^^  ^^  ^®  above  discussion  of  the  doctrine  of  Con- 
nor next  of    version,  it  may  be  taken  to  be  generally  immaterial 
kin  can  claim  whether  the  instrument  which  directs  the  money  to  be 
''°ii    f  laid  out  in  land  or  the  land  to  be  converted  into  money, 

cestor  by  yir-  i^  ^  deed,  or  writing,  or  will.  But  it  may  be  useful  to 
tne  of  the  point  out  in  reference  to  claims  by  an  heir  at  law  or  by 
doctrine  of     next  of  kin,  that  where  the  instrument  effecting  the 

{x)  Lawes  v.  Bennett,  1  Cox,  167  ;  Collingwood  v.  Eow,  4  Jur. 
N.  S.  785 ;  Weeding  v.  Weeding,  IJ.  &  H.  424 ;  Whitmore  r. 
Douglas,  cited  Eipley  v.  Waterworth,  7  Ves.  436  ;  Townley  r. 
Bed  well,  14  Ves.  590  ;  [Be  Adams  and  the  Kensington  Vestry, 
27  Ch.  D.  394 :]  but  see  Drant  v.  Vause,  1  Y.  &  C.  C.  C.  580  ; 
Emuss  V.  Smith,  2  De  G.  &  Sm.  722.  [This  retrospective  con- 
version is,  however;  implied  only  as  between  the  real  and  per- 
sonal representatives  of  the  person  giving  the  option,  and  does 
not  apply  as  between  the  vendor  and  the  purchaser  :' Edwards  i'. 
West,  7  Ch.  D.  858.] 

[(»/)  -Be  Adams  and  the  Kensington  Vestry,  24  Ch.  D.  199  ;  27 
Ch.  D.  394. J 

(z)  Se  Underwood,  3  K.  &  J.  745. 
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converBion.  is  a  will,  neither  the  testator's  heir  at  law  as 
such,  nor  his  next  of  kin  as  claiming  under  the  intes- 
tacy, can  establish  any  right  by  virtue  of  the  doctrine 
of  conversion  (a).  The  conversion  directed  is  a  con- 
version for  the  purposes  Qf  the  mil  only,  and  so  far  as 
the  trusts  declared  by  the  will  respecting  the  property 
directed  to  be  converted  may  fail,  the  property  devolves, 
according  to  its  original  character  of  realty  or  person- 
alty, in  conformity  with  the  principles  established  by 
the  decisions  respecting  resulting  trusts  (6)  '. 

28.  But  of  course  either  the  heir  at  law  or  next  of  But  heir  or 
kin  may  claim  as  persond  designata.     Thus,  where-  a  ^^.  ™^y 
testator^  bequeathed  a  sum  of  money  to  be  laid  oat  on  pgj.gg^/' 
lands  to  be  settled  to  certain  uses,  with  the  ultimate  re-  dedgnata. 
mainder  to  his  oumright  heirs,  and  the  prior  limitations 
failed,  the  heir,  on  a  bill  filed  against  the  executor  of 
his  ancestor,  was  held  entitled  to  the  money  (c)  ;  but 
here  the  title  of  the  heir  was  not  as  heir,  but  as  pur- 
chaser under  the  yriW. 


In  connection  with  the  subject  of  conversion,  it  is  to  Eleeticin. 
be  observed  that  where  land  is  to  be  converted  into 
money,  or  money  is  to  be  converted  into  land,  the  no- 
tional conversion  will  subsist  only  until  some  cestui  que 
trusf,  who  is  competent  to  elect,  intimates  his  intention 
to  take  the  property  in  its  original  character  (d).  The 
Court  will  not  compel  a  conversion  against  the  will  of 
the  absolute  owner  ;  for  should  the  conversion  be  made, 
he  would  immediately  reconvert  it,  and  equity  will  do 
nothing  in  vain  («). 

Upon  this  subject  we  shall  consider  : — I.  "V^hat  per- 
sons are  capable  of  electing  ;  and,  II.  How  the  act  of 
election  may  be  manifested. 

■  (n)  This  point  seems  to  have  escaped  Lord  Loughborough's 
notice  in  Walker  v.  Denne,  2  Ves.  jun.  170,  though  the  cases 
upon  resulting  trusts  were  cited;  see  lb.  p.  173. 

(6)  See  pp.  149  et  seg.  ante. 

Ic)  Robinson  v.  Knight,  2  Eden,  155. 

(d)  Harcourt  v.  Seymour,  2  Sim.  N.  S.  45  ;  Cookson  v.  Eeay,  ."> 
Beav.  22;  12  CI.  &  Fin.  121;  Dixon  i>.  Gayfere,  17  Beay.  433. 

(e)  Seeley  v.  Jago,  1  F..  W.  389. 

'  See  Smith  v.  McCrory;  3  Ired.  Eq.  204  ;  Commonwealth  i . 
Martin,  5  Munf.  117;  Morrow  ji.  Brenizer,  2  Eawle,  185;  Slocum 
V.  Slocum,  4  Edw.  Ch.  613.  Nagle's  App.  1  Harris,  (Pa.),  260; 
It  has  been  held  that  the  blending  of  the  proceeds  of  the  realty 
with  the  personalty  so  as  to  form  a  common  fund,  for  all  the 
purposes  of  the  will,  although  some  of  them  fail,  renders  the 
conversion  absolute.  Burr  v.  Sim,  1  Wharton,  2S2;  Morrow  v. 
Brenizer,  2  Rawle,  185. 
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Who  may 
elect. 
Infants, 
lunatic. 
Power  of 
feme  covert 
over  moneyr 
land. 


How  feme 
covert  might 
elect  to  take 
money-land 
under  the 
old  law. 


[.*954]     *  I.  Who  may  elect. 

1.  In  respect  of  personal  incapacity,  an  infant  (/  ), 
or  lunatic  (g),  has  no  power  to  make  election. 

2.  As  regards  a  feme  covert,  although  she  has  no 
power  to  elect  by  act  in  pais'{h)  like  a  person  who  is 
sui  juris,  yet  she  may,  by  exercise  of  the  powers  of  dis- 
position given  he?  by  law  over  money  to  be  laid  out  in 
land,  or  land  directed  to  be  turned  into  money,  alter 
the  nature  of  the  property,  and  so  effect  an  ePeetion. , 

3.  "  Although,"  said  Lord  Hardwicke,  "  a  feme  covert 
cannot  alter  the  nature  of  money  to  be  laid  out  in  land 
by  contract  or  deed,  yet  if  the  money  be  invested  in 
land  (and  sometimes  sham  purchases  have  been  made 
for  the  purpose  (*),)  she  may  then  levy  a  fine  on  the 
land,  and  give  it  to  her  husband,  or  any  body  else. 
There  is  a  way,  also,  of  doing  this  without  laying  the 
money  out  in  land,  and  that  is,  by  coming  into  a  Court' 
of  equity,  and  consenting  to  take  the  money  as  per- 
sonal estate  ;  for  upon  her  being  present  in  Court,  and 
being  examined  (as  a  feme  covert  upon  a  fine  is),  her 
consent  binds  the  money  articled  to  be  laid  out  in  land 
as  much  as  a  fine  at  law  would  the  land,  and  she  may 
dispose  of  it  to  the  husband  or  any  body  else.  And 
the  reason  of  it  is,  that  at  law,  money  so  articled  to  be 
l^id  out  in  land  is  considered  barely  as  money  until  an 
actual  investment,  and  the  equity  of  this  Court  alone 
views  it  in  the  light  of  real  estate  ;  and,  therefore,  this 
Court  can  act  upon  its  own  creature,  and  do  what  a  fine 
at  common  law  can  upon  land  "  (fc).  And,  at  a  later 
date,  Lord  Hardwicke's  views  were  ratified  by  express 
decision  ;  for  where  money  was  devised  to  be  laid  out 
in  land,  for  a  feme  covert  in  tail  with  reversion  to  her 
in  fee,  and  a  bill  was  filed  by  her,  it  was  declared  that 
she  was  entitled  to  the  money,  and  a  commission  was 
ordered  to  be  issued  to  examine  her  separate  and  apart 


{/)  Carr  v.  Ellison,  2  B.  C.  C.  56;  Earlom  v.  Saunders,  Amb  . 
24i;  Thornton  !).  Hawley,  10  Ves.  129,  139;  Van  v.  Bai-nett,  19 
Ves.  102;  Seeley  c.  Jago,  1  P.  W.  389;  JJe  Harrop's  Estate,  3 
Drew.  '734  ;  and  see  Ashby  v.  Palmer,  1  Mer.  301. 

(g)  Ashby  v.  Palmer,  1  Mer.  296. 

(/i)  The  election  here  treated  of  must  not  be  confounded  with 
that  which  a,  feme  covert  is  bound  to  make  under  the  geheral  doc- 
trine of  election ;  as  to  which,  see  Barrow  v.  Barrow,  4  K.  &  J. 
415,  419;  Griggs  v.  Gibson,  1  L.  R.  Eq.  685;  Coopers).  Cooper,  7 
L.  E.  H.  L.  53;  [Smith  v.  Lucas,  18  Ch.  D.  531 ;  Wilder  v.  Pigott, 
22  Ch.  B.  263;  Be  Wheatley,  27  Ch.  D.  606;  Be  Vardtm's  TrSsts 
28  Ch.  D.  124.]  ,  ' 

(i)  See  Henley  v.  Webb,  5  Mad.  407. 

(k)  Oldham  v.  Hughes,  2  Atk.  453. 
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from  her  husband,  touching  the  disposition  thereof  (l). 
[So  in  a  recent  case,  money  in  Court  which  had  arisen 
*  from  a  sale  under  the  Partition  A"ots,  and  to  [  *  955] 
•  shares  in  which  married  women  were  entitled,  was, 
upon  their  being  separately  examined  and  consenting, 
distributed  as  personal  estate  (m)  ;  and  where  the  share 
of  the  married  women  is  less  than  200Z.  the  Court  will 
dispense  with  her  separate  examination  («).] 

4.  Previously  to  the  Fines  and  Kecoveries  Act,  if  a  jj,,^  gj,e 
feme  covert  was  entitled  to  the  proceeds  of  land  directed  to  might  elect 
be  sold,  she  and  her  husband  might  have  made  a  title  to  take  land 
to  the  proceeds  of  sale  by  fine  (o) ;  and  by  the  same  ^g'^g"*^^^  *° 
method,  as  it  would  seem,  might  have  made  themselves 
absolute  owners,  and  have  called  for  a  conveyance,  and 

by  this  raeans  have  elected  to  take  the  land. 

5.  By  3  &  4  W.  4,  c.  74,  ss.  40,  71, 77  (p),  a  married  j-ines  and 
woman  is  enabled,  with  the  concurrence  of  her  husband,  Recoveries 
and  with  the  formalities  required  by  the  Act,  to  dis-  Act. 
pose  of  any  estate  at  law  or  in  equity,  or  any  interest, 
charge,  lien,  or  incumbrance  in  or  upon  lands,  or  money 

to  be  laid  out  in  a  purchase  of  lands,  or  to  relinquish 
or  release  any  power  over  the  same,  as  if  she  were  a 
feme  sole;  so  that  in  the  case  of  money  liable  to  belaid 
out  in  land,  a  feme  covert  can,  through  the  medium  of 
the  power  of  disposition  conferred  by  the  Act,  virtually 
elect  to  take  the  money. 

6.  And  the  Act  enables  a  married  woman  not  only  to  Special 
dispose  of  property  which,  though  personal'  estate  in  power  of 
fact,  is  real  estate  in  equity,  but  also  of  property  which  married 
is  in  equity  personal  estate,  provided  only  it  be  an  in-  pj^gs  ^jj^ 
terest  in  land;  and  this,  although  according  to  the  or-  Eecoveries 
dinary  doctrines  of  the  Court  the  married  woman  would,  Act  over 

by  reason  of  her  interest  being  reversionary,  have  no  poney  which 
such  power  of  disposition.  Thus,  where  real  estate  is  j-^  ^°„™  ""^^ 
devised  upon  trust  for .  sale  in  terms  amounting  to  a 
conversion  out  and  out,  and  a  married  woman  takes  a 
share  of  the  proceeds,  she  can,  under  the  statute,  dis- 
pose of  her  share,  even  thoug!^  reversionary,  as  being 
an  interest  in  land  (q).     And  it  is  conceived  that  the 

(/)  Binford  v.  Bawden,  1  Ves.  jun.  513  ;  [and  from  a  subse- 
quept  report  of  this  case,  2  Ves.  38,  it  appears  that  the  feme  co- 
vert on  being  examined  elected  to  have  the  money  paid  to  her 
husband  ;  and  see  Standering  v.  Hall,  11  Ch.  D.  652.] 
[(m)  Standering  v.  Hall,  11  Ch.  D.  652;  see  ante,  p.  750.] 
[(w)  Wallace  v.  Greenwood,  16  Ch.  D.  362;  but  see  Be  Shaw,  49 
L.  J.  N.  S.  Ch.  213.] 

(o)  May  V.  Roper,  4  Sim.  360  ;  Forbes  v.  Adams,  9  Sim.  462.' 
( p)  Extended  to  contingent  interests  by  8  &  9  Vict.  o.  106,  s.  6. 
(g)  Briggs  v.  Chamberlain,   11  Hare,  69 ;  Tuer  v.   Turner,  20 
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same  principle  must  apply  to  the  case  of  a  reversionary 
money  legacy  raisable  out  of  land,  notwithstanding  the 
doubts  entertained  by  Lord  Justice  ( then  Vice-Chan- 
cellor)  Knight  Bruce,  in  the  case  of  Hobby  v.  Collins  (r). 
[  *  956]  *  But  the  Fines  and  Recoveries  Act  ceases  to 
apply  when  the  money  has  been  actually  raised  (s). 

[As  a  married  woman  has  an  absolute  power  of  dis- 
position over  property  settled  to  her  separate  use,  or 
belonging  to  her  as  her  separate  property  -under  the 
recent  Act  (t),  she  can  elect  to  take  it  either  as  land  or 
money  as  if  she  were  sui^uris  (m).] 

7.  If  A.  convey  an  estate  to  a  trustee  in  trust  to  sell 
and  pay  to  the  trustee  a  certain  amount,  and  to  pay  the 
balance  to  A.,  his  executors,  administrators,  and  assigns 
as  personalty,  it  is  competent  to  A.,  as  the  person  en- 
titled subject  to  the  charge,  to  elect  to  take  it  as  realty; 
and  if  he  do  so,  and  the  trustee  sells  after  A.'s  decease, 
the  heir  of  A.  will  take  the  surplus  (v). 

8.  How  far  a  remaindervian  may  elect,  has  not  been 
definitely  settled.  It  seems  clear,  so  far,  that  the  re- 
mainderman may  elect  for  the  purposes  of  disposition; 
that  is,  being  absolutely  entitled  to  the  interest  in  re- 
mainder, he  may  deal  with  it  by  act  inter  vitios,  or  by 
will,  by  any  denomination  that  he  pleases;  and  if,  there- 
fore, in  the  case  of  money  impressed  with  the  character 
of  land,  he  chooses  to  call  it  personal  estate,  it  wiU  pass 
by  his  will  under  the  description  of  personal  estate  (w). 
But  should  the  remainderman  declare  an  intention  of  tak- 
ing the  money  as  personalty,  and  then  die,  in  the  life- 
time of  the  tenant  for  life,  intestate,  will  the  money 
devolve,  as  between  the  real  and  personal  representa? 
tive,  as  realty  or  personalty?  If  the  tenant  for  life 
call  for  a  conversion,  and  the  money  is  actually  laid  out 
on  a  purchase  of  land,  it  is  of  course  too  late  then  for 
the  remainderman  to  elect  to  take  it  as  money;  for,  as 
the  property  is  now  in  the  shape  of  land,  the  policy  of 
the  law  will  not  allow  him  to  impress  upon  it  the  char- 
acter of  personalty.     Supposing  the  remainderman  to 

Beav.  560  ;  Bowyer  r.  Woodman,  3  L.  E.  Eq.  313 ;  \_Re  .Jake- 
man's  Trusts,  23  Ch.  D.  344  ;]  and  see  Franks  v.  BoUansj  3  L. 
E.  Ch.  App.  717. 

(r)  4  De  G.  &  Sm.  289 ;  and  see  observations  of  Lord  St.  Leon- 
ards in  his  essay  on  the  Eeal  Property  Statutes,  240. 

(s)  £e  Alge,  2  I.  E.  Eq.  485. 

[(<)  45  &  46  Vict.  c.  75.] 

[(m)  Be  Davidson,  11  Ch.  D.  341. 

(v)  Be  Gardiner's  Trust,  1  Eq.  Eep.  57  ;  Mntlow  v.  Bigg,  1  Ch. 
B.  385  ;  [Meek  u.  Devenish,  6  Ch.  D.  566.] 

(w)  Lingen  v.  Sowray,  1  P.  Wms.  172 ;  Harcourt  v.  Seymour, 
2  Sim.  N.  S.  12 ;  Be  Skeggs,  2  De  G.  J.  &  S,  533. 
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elect  to  take  the  property' as  money,  before  the  actual 
coHversion,  and  then  to  die  intestate,  and  after  his  death 
the  tenant  for  life  calls  for  a  conversion,  and  the  money 
is  laid  out  in  a  purchase  of  land  accordingly,  it  is  con- 
ceived, that,  as  the»  election  vras  made  subject  to  an- 
other's right  to  call  for  a  conversion,  which  right  was 
exercised,  the  act  of  election  is  defeatedj  and  the  prop- 
erty will  devolve  as  land  (05).  Should  the  remainder- 
man elect  to  take  the  money  as  such,  and  then 
*  die  intestate,  and  the  tenant  for  life  never  [  *957] 
oalls  for  a  conversion,  it  may.be  argued,  that,  as  the 
remainderman  is  absolutely  entitled,  subject  to  anoth- 
er's right  to  Require  conversion  which  was  never  exer- 
cised, the  money,  being  still  found  in  that  shape,  should 
be  discharged  from  the  impress  of  realty,  and  be 
deemed  to  have  that  character  in  which  the  remainder- 
man was  desirous  of  taking  it  (y).  Such  a  doctrine, 
however,  is  open  to  the  objection  that  during  the  life 
of  the  tenant  for  life  the  nature  of  the  remainderman's 
interest,  whether  real  or  personal,  would  be  uncertain, 
and  dependent  on  the  option  of  the  tenant  for  life;  and 
the  principle  acted  .upon  ip  a  recent  case  appears  to  be, 
that  there  can  be  no  election  by  a  person  whose  inter- 
est is  a  limited  one  or  contingent  at  the  time  (z). 

[9.  But  in  a  more  recent  case,  where  real  estate  was  r^^  person 
devised  to  trustees  upon  trusts  for  sale,  and  the  pro--  contingently 
ceeds  were,  subject  to  a  charge,  given  in  a  contingent  entitled  may 
event  to  t^ie  testator's  son  absolutely,  it  was  held  that  ^■^^<'*-] 
the  son  could,  pending  the  contingency,  elect  to  take 
the  property  as  realty  (a).] 

10.  Where  an  estate  is  directed  to  be  sold,  the  pro-  Election 
<;eeds  to-  be  divided  amongst  several  persons,  no  one  where  an 
singly  can  elect  that  his  own  undivided  share  shall  not  estate  is  to 
be  disposed  of  but  shall  remain  realty  (6),  for  the  other  ^^  sold  or 
undivided  shares  will  not  sell  so  beneficially  in  proper-  i,g  laidOTt 

— on  land,  and 

(a;)  HoUoway  v.  Eadcliffe,  23  Beav.  163.     This  was  the  case  of  several  ^ 
an  undivided  share,  but  the  principle  was  the  same.     But  see  Be  P^^rties  are 
•Gardiner's  Trust,  lEq.  Eep.  57.  interested. 

(y)  See  Ee  Skeggs,  2  De  G.  J.  &  Sm.  533  ;  Stead  v.  Newdigate, 
2  Mer.  531 ;  Gillies  v.  Longlands,  4  De  G.  &  Sm.  379 ;  Se  Ped- 
der's  Settlement,  5  De  G.  M.  &  G.  890 ;  £e  Stewart,  1  Sm.  & 
G.  32. 

(z)  Sisson  V.  Giles,  3  De  G.  J.  &  S.  614  ;  [and  see  Walrond  v. 
Bosslyn,  11  Ch.  D.  640.] 

[(a)  Meek  v.  Devenish,  6  Ch.  D.  566.] 

(6)  Hollowayu  Eadcliffe,  23  Beav.  163;  Fletcher  v.  Ashbur- 
ner,  1  B.  C.  C.  500,  pa-  Sir  T.  Sewell;  Death  v.  Hale,  2 Moll.  317; 
and  see  Smith  v.  Claxton,  4  Mad.  494. 
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tion  as  if  the  estate  were  entire  (c)';  but  if  money  be 
directed  to  be  laid  out  in  lands  to  be  settled  on  A.  B. 
and  C,  as  tenants  in  common,  any  one  of  them  may 
elect  to  take  his  own  third  as  money,  for  two  thirds  may 
be  invested  just  as  advantageously  as  the  whole  sum  (d). 

11.  Sound  principle  would  require  that  a  tenant  in 
tail  of  lands  to  be  purchased  should  not  be  allowed  to 
elect,  because  the  interests  of  the  issue  and  the  remain- 
derman, whd  both  take  by  title  paramount,  would  other- 
wise be  prejudiced.  But  the  old  rule  appears  to  have 
been,  that  a  tenant  in  tail  might  in  every  case  have 
elected,  and  on  filing  a  bill  would  have  been  entitled  to 
the  money  (e);  and  the  principle  upon  which  the  prac- 
[  *  958]  tice  was  grounded  *  was  said  to  be,  that  equity 
will  do  nothing  in  vain,  and  it  were  useless  to  direct 
an  actual  purchase  and  settlement  when  the  tenant  in 
tail  the  next  moment  might  dispose  of  the  fee  simple. 
Lord  Cowper,  however,  in  the  case  of  Colwal  v.  Shad- 
well  (/),  took  the  distinction,  that  where  the  remainder 
in  jfee  was  not  vested  in  the  tenant  in  tail  himself,  but 
was  limited  over  to  a  stranger,  there,  as  the  absolute 
fee  could  only  be  acquired  by  a  recovery,  which  was  a 
thing  of  time,  and  could  not  be  suffered  in  vacation,  the 
remainderman  should  not  lose  his  chance;  and  as  in 
that  case  the  tenant  in  tail  did  actually  die  before  the 
recovery  was  suffered,  it  showed  the  remainderman's 
interest  in  so  glaring  a  light,  that  it  established  the 
precedent  ever  afterwards  (gr).  But  even  then  the  money 
■would  Jiave  been  decreed  to  the  tenant  in  tail,  provided 
the  remainderman  had  waived  his  right  and  consented 
to  the  payment  (h). 

12.  .In  Eyre's  case  (i).  Lord  Chancellor  King  was  for 
extending  the  same  protection  to  the  issue.  "  I  cannot 
see,"  he  said,  "  why  I  should  not  have  the  like  regard 
to.  the  issue  in  tail  as  for  the  remainderman.  It  is 
possible  the  tenant  in  tail,  before  he  can  light  on  a  pur- 


(c)  Chalmer  v.  Bradley,  1  J.  &  W.  59;  HoUoway  r.  Radcliffe, 
23  Beav.  163;  and  see  Trower  v.  Knightley,  6  Mad.  134. 

(d)  Seeley  v.  Jago,  1  P.  W.  38&;  "Walker  v.  Denne,  2  Ves.  iun. 
182,  per  Lord  Loughborough. 

(e)  Cunningham  v.  Moody,  1  Ves.  176,  per  Lord  Hardwicke. 
(/)  Cited  Chaplin  ?:.  Horner,  1  P.  W.  485. 

(g)  See  Cunningham  i;.  Moody,  1  Ves.  176:  Talbot ».  Whitfield, 
Bunb.  204.  ' 

(ft)  See  Traflford  v.  Boehm,  3  Atk.  440,  and  the  cases  cited  under 
note  (c),  p.  960. 

(!)-3P.  W.  1.3. 

'Willing  V.  Peters,  7'Barr.  990;  Beatty  .,.  Byers.  6  Harris, 
105.  , 
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chase  and  settle  it,  may  die,  leaving  issue,  and  this  is 
a  chance  of  which  I  would  not  deprive  such  issue." 
And  in  Speaker  Onslow's  case  (fc),  he  declared  his  ad- 
herence to  the  same  opinion.  But  the  rule  which  had 
been  established  before  his  time  (Z)  of  paying  the  fund 
to  the  tenant  in  tail  where  the  uses  might  be  barred  by 
fine,  but  not  where  they  could  only  be  barred  by  re- 
covery, appears,  _  notwithstanding  his  Lordship's  au- 
thority, to  have  been  revived  by  his  successors  (m). 

13.  And  the  election  of  the  tenant  in  tail  need  not  Tenant  in 
necessarily  have  been  made  in  a  suit,  but  might .  have  tail  may 
been  expressed  by  act  in  pais,  as  if  tenant  in  tail  with  ^1^°*  without 
remainder  to  himself  had  received  the  money  of  the  ^     ' 
trustee,-  or  if  tenant  in  tail  with  remainder  to  a  stranger 
had  received  it  of  the  trustee  with  the  consent  of  the 
remainderman  (n). 

*  Lord  Thurlow,  indeed,  once  said,  "  If  the  [  *  959]  observation 
fund  be  outstanding  in  trustees,  and  it  is  necessary  to  of  Lord 
come  hither  in  order  to  obtain  it,  the  money,  when  ob-  Thurlow. 
tained,  will  be  personal  property;  and  so'it  would  also, 
if  the  trustees  pay  it  without  suit.  That  is,  supposing 
the  estate,  when  purchased,  would  be  a  fee  simple,  for 
it  ipould  be  otherwise  in  case  of  its  being  an  estate 
tail"  (o).  But  the  concluding  remark  must  have  been 
intended  (as  Mr.  Serjeant  Hill,  in  a  note  on  the  pas- 
sage, has  justly  observed  {p)  )  to  apply,  not  to  every 
tenant  in  tail,  as,  not  to  tenant  in  taiL  with  remainder 
to  himself  in  fee,  but  only  to  tenant  in  tail,  with  re- 
mainder to  a  stranger;  for  in  a  subsequent  case,  where 
the  tenant  in  tail  had  executed  an  assignment  of  two 
sums  of  money  directed  to  be  laid  out  in  liands,  his 
Lordship  said,  "As  to  the  500Z.  the  assignor  was  tenant 
in  tail,  remainder  to  a  stranger,  remainder  to  himself 
in  fee;  as  to  the  lOOOZ.  he  was  tenant  in  tail,  with  re- 
mainder in  fee  to  himself.  I  am  clear,  that  in  regard 
to  the  lOOOZ.  he  had  the  absolute  dominion  over  itj  hav- 
ing the  immediate  remainder  in  fee;  but  as  to  the  500Z. 
I  am  equally  clear  the  other  way,  because  of  the  inter- 
mediate remainder  "  (g). 

Ik)  3  P.  W.  14,  note(G). 
0  See  Benson  v.  Benson,  1  P.  W.  130,  note  (1). 

(m)  Trafford  v.  Boehm,  3  Atk,  447,  per  Lord  Hardwicke;  Cun- 
ningbam  v.  Moody,  1  Ves.  176,  per  eundem ;  Binford  v.  Bawden, 
Ves.  jun.  512;  Holdernesse  v.  Carmarthen,  1  B.  C.  C.  382,  per 
Lord  Thurlow;  and  see  the  preamble  of  39  &  40  G.  3,  c.  56. 

(»)  Trafiford  v.  Boehm,  3  Atk.  448;  and  see  Earl  of  Bath  v. 
Earl  of  Bradford,  2  Ves.  590;  but  see  Pearson  i).  Lane,  17  Ves.  106. 

(o)  Pulteney  v.  Darlington,  1  B.  C.  0.  236. 

(p)  lb.  note  (a),  Lord  Henley's  edit. 

(})  Holdernesse  v.  Carmarthen,  1  B.  C.  C.  382 
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3,  14.  By  39  &  40  G.  3,  c.  56  (r),  the  inabUity  of  the 
tenant  in  tail  with  remainders  over  of  money  to  be  laid 
out  in  the  purchase  of  land  to  obtain  possession  of  the 
money,  except  through  the  medium  of  a  fictitious  pur- 
chase (s),  was  removed;  and  the  Court  was  empowered, 
on  the  petition  of  the  first  tenant  in  tail  of  such  money- 
land,  and  of  the  parties  (if  any)  having  antecedent  es- 
tates therein  (with  a  provision  for  the _  separate  exami- 
nation of  married  women),  to  order  the  money  to  be 
paid  to  the  petitioners  or  as  they  should  appoint  (t),  so 
that  a  kind  of  stautory  power  of  election  was  thus  con- 
ferred on  tenants  in  tail. 

15.  By  the  Act  for  the  abolition  of  Fines  and  Re- 
coveries (u),  a  tenant  in  tail  may,  with  the  consent  of 
the  protector  of  the  settlement,  if  any,  dispose  abso- 
lutely of  the  lands  entailed  at  any  time,  whether  in  term 
or  vacation,  and  by  the  71st  section  of  the  statute  it  is 
enacted,  that  "  money  to  be  invested  in  the  purchase  of 
lands  to  be  settled  so  that  any  person,, if  the  lands  were 
purchased,  would  have  an  estate  tail  therein,  shall  be 
[  *  960  ]  treated  as  the  lands  to  be  purchased,  *  and  the 
previous  clauses  of  the  Act  shall  apply  to  such  money,, 
as  if  it  were  directed  to  be  laid  out  in  the  purchase,  of 
freehold  lands,  and  such  lands  were  actually  purchased 
and  settled." 

16.  With  respect  to  this  enactment,  a  doubt  suggests' 
itself  whether,  even  at  the  present  day,  a  tenant  in  tail, 

r^'liT'^t" T^^  iwife  remainder  to  Himself  in  fee,  may  not  elect  to  take 
latd  out  in*  ^"^  }^^  original  character  money  which  is  liable  to  be 
laid  out  in  the  purchase  of  lands,  and  declare  such  elec- 
tion either  by  the  institution  of  a  suit  or  by  act  in  pais. 
It  is  true  that  under  the  71st  clause  of  the  late  Act,  the 
tenant  in  tail  may  at  any  time  defeat  his  issue  and  the 
remaindermen  by  a  deed  executed  with  the  proper  for- 
malities; but  what  is  there  to  prevent  him  from  exer- 
cising a  power  founded  upon  principles  independeut  of 
the  statute,  and  so  acquiring  the  fee  simple  by  the 
mere  act  of  election?  It  may  be  said  that  tie  old  rule, 
which  made  election  a  bar  to  the  issue,  might  have 
been  grounded  on  this — that,  because  no  fine  or  recov- 
ery could  have  been  levied  or  suffered  of  money  (v), 

(r)  Repealed  and  extended  by  7  G.  4,  c.  45,  which  in  its  turn 
-was  repealed  by  3  &  4  "W.  4,  c.  74,  s.  70. 

W  See  Henley  1).  Webb,  5  Mad.  407. 

\t)  See  5  Ves.  12,  note  (8),  as  to  the  qualifications  introduced 
by  the  Court  in  making  orders  for  payment  under  this  Act. 

U)  3  &  4  W.  4,  c.  74,  s.  71. 

(v)  See  Benson  v.  Benson,  1  P.  W.  130;  Edwards  r.  Countess 
of  Warwick,  3  P.  W.  174;  Maynwaring  r.  Maynwaring,  3  Atk.  413. 
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the  Court,  on  that  account,  held  election  to  have  the 
efEect  of  a  bar,  lest  the  tenant  in  tail  should  lose  the 
power,  which  the  law  intended  him,  of  defeating  the 
settlement,  but  that,  since  by  the  Fines  and  Kecoveries 
Act  a  tenant  in  tail  of  money  may  bar  his  issue  and 
'  the  remainderman  by  the  same  formalities  as  if  the 
lands  were  actually  purchased  and  settled,  the  same 
indulgence  ought  not  now  to  be  shown.  But  to  this  it 
may  be  answered,  that  tlje  tenant  in  tail  was  allowed 
to  elect,  not  because  the  tenant  in  tail  of  money  had  a 
right  to  exercise  the  same  powers  of  ownership  as  a 
tenant  in  tail  of  lands,  but  for  the  purpose  of  avoiding 
circuity.  Had  the  former  been  the  principle,  the  ten- 
ant in  t§il  might  equally  have  barred  the  remainder- 
man as  the  issue;  but  for  the  destruction  of  remainders 
an  actual  settlement  was  necessary,  and  a  sham  pur- 
chase was  often  resorted  to  for  the  purpose  (w). 

17.  The  practice  of  the  Court  in  dealing  with  sums  Practice  of 
paid  in  by  railway  companies  as  compensation  for  por-  the  Court  as 
tions  of  entailed  land  taken  by  them,  went  beyond  any  *°  monies 
rule  previously  established,  for  the  Court  was  in  the  r5\wav 
habit  of  ordering  the  money  to  be  paid  to  the  tenant  in  companies, 
tail  without  the  execution  of  a  disentailing  deed,  and 
without  enquiring  who  was  entitled  in  remainder  (x). 
But  in  a  *  recent  case  Lord  Selborne  sitting  [  *  961  ] 
for  M.  R.  refused  to  order  payment  out  of  Court  ex- 
cept on  production  of  a  disentailing  deed  in  the  ordi- 
nary way  (y). 

II.  How  election  may  be  manifested. 

1.  The  act  of  election  may  either  be  presumed  by  the  how  election 
Court  or  be  expressly  declared.  may  be 

2.  The  presumption  may  arise  from  slight  circum-  made. 

■    (w)  See V.  Marsh,  cited  Chaplin  v.  Horner,   1  P.  W. 

485,  note  (t);  Maynwaring  v.  Maynwaiing,  3  Atk.  413;  Hen- 
ley v:  Webb,  5  Mad.  407. 

(x)  Sowry  v.  Sowry,  6  Jur.  N.  S.  337;  Se  South  Eastern  Rail- 
way Company,  30Beav.  215;  Me  Tyler's  Estate,  8  "W.  E.  540; 
Nottley  V.  Palmer,  1  L.  K.  Eq.  241;  JSe  Eow,  17  L.  E.  Eq.  300; 
Be  Hoiden,  1  H.  &  M.  445  (where  the  amount  of  the  fund  in 
question  was  1394Z.  Consols);  Be  Watson,  10  Jur.  N.  S.  1011  (in 
which  case  the  Lords  Justices  said  they  could  not  understand 
how  the  Court  could  have  first  come  to  the  conclusion  in  the 
face  of  the  statute  that  the  money  could  be  paid  out  without  the 
execution  and  inrolment  of  a  disentailing  deed,  but  the  practice 
was  useful  and  convenient,  and  saved  expense).  Ex  parte  Mann- 
sell,  2  Ir.  Eep.  Eq.  32;  Be  Wood's  Settled  Estates,  20  L.  E.  Eq. 
372. 

(y)  Be  Butler's  Will,  16  L.  R.  479;  and  see  Be  Broadwood's 
Settled  Estates,  1  Ch.  D.  438;  Limerick  and  Ennis  Eailway  Com- 
pany Ex  parte  Smyth,  10  I.  E.  Eq.  66;  [Be  Eeynolds,  3  Ch.  D. 
61.] 
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What  knowl- 
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stances  of  conduct  (z).  Thus  it  will  be  sufficient, 
where  land  is  to  be  converted  into  money,  if  the  cestui 
que  trust  enter  into  possession  and  take  the  title  deeds 
into  his  own  custody,  for  the  trustees  cannot  recover 
the  deeds  from  the  cestui  que  trust,  and  they  cannot 
sell  without  them  (a);  or  if  the  cestui  que  trust  merely 
keep  the  estate  for  a  length  of  time  unsold  (6)  (but  in 
one  case  a  period  of  two  years  was  considered  not  to  be 
sufficient  indication  of  such  an  intention  (c);'or,  where 
money  is  to  be  turned  into  land,  if  the, cestui  que  trust 
receive  the  money  from  the  trustee  (d) ;  but  not  if  he 
merely  receive  the  annual  income  though  for  a  consid- 
erable length  of  time  (e). 

3.  It  was  d'eteripined  by  -Lord  Harcourt  ttat  a  cestui 
que  trust  had  divested  money  of  its  real  quality  by 
causing  the  securities  to  be  changed,  and  the  trust  to 
be  declared  to  himself  and  his  executors ;  for  this,  he 
observed,  was  tantamount  to  saying  the  money  should 
not  go  to  the  heir  ( /  ) ;  and  vice  vers&,  where  land  was 
to  be  converted  into  money,  it  was  held  by  Lord  Hard- 
[  *  962]  wicke,  that  a  lease  by  *the  cestui  que  trust,  re- 
serving a  rent  to  her  heirs  and  assigns,  was  evidence 
of  an  intention  to  continue  the  property  as  real  es- 
tate (gr) '. 

4  To  constitute  an  act  of  election  it  is  not  necessary 
that  the  person  entitled,  as  for  instance  to  money  to  be 
laid  out  in  land,  should  know  that  but  for  the  act  of 

(»)  See  Pulteney  v.  Darlington,  1  B.  C.  C.  238;  Tan  v.  Barnett, 
19  Ves.  109;  Bradish  v.  Gee,  Amb.  229;  Dixon  v.  Gayfere,  17 
Beav.  433;  [Eoherts  v.  Gordon,  6  Ch.  D.  531  ] 

(a)  Davies  v.  Ashford,  15  Sim.  42;  and  see  Padbury  v.  Clark, 
2  Mac.  &  G.  298. 

(6)  See  Ashby  v.  Palmer,  1  Mer.  301;  Dixon  v.  Gayfere,  17 
Beav.  433;  Griesbach  v,  Fremantle,  17  Beav.  314;  Mntlow  v. 
Bigg,  1  Ch.  D.  385;  [Roberts  t,-.  Gordon,  6  Ch.  D.  531;  Se  David- 
son, 11  Ch.  D.  341.] 

(e)  Kirkman  v.  Miles,  13  Ves.  338;  Copkson  v.  Cookson,  12  CI. 
&  Fin.  121;  and  see  Browu  v.  Brown,  33  Beav.  399;  Parker  v. 
Williams,  15  W.  E.  1006;  but  see  Crabtree  v.  Bramble,  3  Atk. 
688;  Inwood  v.  Twyne,  2  Eden,  148. 

(rf)  Pulteney  v.  Lord  Darlington,  1  B.  C.  C.  238  per  Lord  Thur- 
low;  Trafford».  Boehm,  3  Atk.  440;  and  see  Eook  u.  Worth,  1 
Ves.  461. 

(e)  Gillies  v.  Longlands,  4  De  G.  &  Sm.  372 ;  and  see  Be  Ped- 
der's  Settlement,  5  De  G.  M.  &  G.  890. 

(/)  Lingeni).  Sowray,  1  P.  W.  172;  and  see  Cookson  r.  Cook-- 
son,  12  CI.  &  Fin.  121 ;  Harcourt  v.  Seymour,  2  Sim.  N.  S.  12. 

(g)  Crabtree  v.  Bramble,  3  Atk.  680,  see  688,  689:  and  see 
Griesbach  i).  Fremantle,  17  Beav.  314. 

'  In  Beatty  v.  Byers,  6  Harris  (Pa.),  105,  it  was  declai-ed  that 
the  act  must  be  clear  and  unequivocal  and  of  such  a  character  as 
to  leave  no  reasonable  doubt  of  the  intent. 
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election  it  would, pass  as  land,  but  it  is  sufficient  if  the 
Court  can  collect  the  intention  that  with  or  without  such 
knowledge  he  meant  the  money  to  be  dealt  with  and 
treated  as  money  (h). 

5.  A  person  may  express  his  election,  even  by  parol.  Election 
This,  at  least,  was  the  opinion  of  Lord  Macclesfield  (i),  expressed, 
and  apparently  was  actually  decided  in  the  case  of 
Chaloner  v.  Butcher  (k),  in  which  the  husband  having 
declared  that  the  money  should  not  be  laid  out  in  land, 

the  Court  held,  that,  if  the  question  <}oncerned  the 
right  of  a  third  person,  the  declarations  of  the  husband 
ought  not  to  be  admitted,  but,  as  it  was  between  his 
personal  and  real  representative,  they  should  be  read. 
And  both  Lord  Thurlow  (Z),  and  Lord  Eldon  (m),  seem 
to  have  lent  their  sanction  to  the  same  doctrine,  so  that 
an  obiter  dictum  of  Lord  Hardwicke  to  the  contrary  (n), 
though  supported  by  so  illustrious  a  name,  must  be 
considered  as  over-ruled. 

6.  Where  money  bore  the  notional  impress  of  realty,  jjow  moner 
the  cestui  que  trust  might,  until  the  late  Wills  Act,  have  to  be  turned 
bequeathed  it  as  so  much  money  to  be  laid  out  in  land,  ^^^  1^°* 
and  the  money  would  have  passed,  though  the  will  was  ^j^^^  ^ 
not  attested  according  to  the  Statute  of  Frauds  (o);  ^^asi's  will, 
for  the  vrill  operated  first  by  way  of  election,  and  then 

by  way  of  bequest;  but  now, by  the  late  Wilis  Act  (p) 
the  same  formalities  are  required  for  the  testamentary 
disposition  of  personal  as  of  real  estate. 


*  SECTION  II  [  *  963  ] 

THE    ACT    OP    THE    TRUSTEE    SHALL    ffOT    ALTEB    THE    NATURE 
OF   THE    CESTUI    QUE    TRUST'S    ESTATE. 

1.  At  law  the  trustee  is  the  absolute  owner  of  the  po^er  of  the 
land  or  fund,  and  therefore  may  exercise  any  controlor  trustee  at 
dominion  over  it — may  convert  realty  into  personalty,  law  and  in 
or  personalty  into  realty:  but  equity,  which  regards  the  ^l^i^y- 

(h)  Harcourt  v.  Seymour,  2  Sm.  N.  S.  12,  see  p.  46. 

(i)  Edwards  v.  Countess  of  Warwick,  2  P.  W.  174. 

(7c)  Cited  Crabtree  v.  Bramble,  3  Atk.  685. 

0)  Pulteney  v.  Darlington,  1  B.  C.  C.  237. 

(m)  Wheldalei).  Partridge,  8  Ves.  236. 

In)  Bradish  v.  Gee,  Amb.  229. 

(o)  See  the  cases  cited,  Lechmere  v.  Earl  of  Carlisle,  3  P,  W. 
221,  note  (C);  and  see  Pulteney  v.  Darlington,  1  B.  C.  C.  235, 
236;  Sharp  v.  St.  Sauveur,  7  L.  E.  Ch.  App.  343. 

(p)  7  W.  4,  &1  Vict.  c.  26. 
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trustee  as  a  mere  instrument  for  the  execution  of  the 
trust,  ■will  not  permit  the  interest  of  the  cestui  que  trust 
to  be  affected  by  any  act  of  misconduct,  but,  as  often  as 
any  wrongful  conversion  is  made,  will  transfer  to  th& 
new  interest  the  quality  and  character  of  the  old — ^will 
treat  real. estate  as  personal,  and  personal  as  real,  as  the 
circumstances  of  the  case  may  require. 
Where  the  2.  But  ^though  every  such  change  in  the  nature  of 

cestui  que  the  property  as  is  not  made  either  in  pursuance  of  the 
trust  is  sui  trust  or  by  the  authority  of  the  beneficial  owner,  must 
jwris.  jjj  general  be  considered  a  misfeasance,  the  dealings  of 

the  Court  (under  the  respective  jurisdictions  of  lunacy 
and  chancery),  and  of  committees,  guardians,  and  trus- 
tees, with  the  property  of  lunatics  and  infants,  require 
particular  notice. 
Power  of  the       3.  It  has  been  laid  down  as  a  general  rule  in  lunacy, 
trustee  where  ^jj^t  the  Court  will  not  alter  the  condition  of  the  luna- 
^e^  cestui  iue  ^j^,^  property  to  the  prejudice  of  his  successors;  but  the 
l-onatic.  maxim  must  be  received  with  the  qualification,  eaxept 

it  be  for  the  benefit  of  the   lunatic  himself  (q).     The 
Chancellor  takes  the  advice  and  assistance  of  the  pre- 
■*     sumptive  next  of  kin  and  presumptive  heir  at  law  in 
the  care  and  management  of    the  property  (r)  ;  but 
through  all  the  cases  runs  this  prevailing  principle — 
The  interest   that  the  oljject  of  attention  is  exclusively  and  entirely 
of  the  lunatic  the  interest  of  the  lunatic,^  without  any  regard  to  those 
the  exclusive  ^Jiq  may  have  eventual  rights  of  succession  (s).     If 
ohject.  j.jjg  Court  considered  how  the  representatives  would  be 

affected,  there  would  always  be  among  them  an  emula- 
tion of  each  other,  and  their  speculations,  if  the  admin - 
[  *  964]  istrator  were  to  engage  in  them,  would  *  mislead 
his  attention  as  to  the  interest  of  the  only  person  he 
was  bound  to  protect;  there  would  be  a  continued  run- 
ning account  between  the  personal  and  real  estates;  the 
Chancellor  would  be  perpetually  looking  to  the  right  or 
left,  and  the  interest  of  the  lunatic  would  be  committed 
in  favour  of  those  who  have  no  immediate  interest,  and 
whose  contingent  interests  are  left  to  the  ordinary 
course  of  events  (t). 

{q)  Ex  parte  Grimstone,  cited  Oxendeu  v.  Lord  Compton,  4B. 
C.  C.  235,  note,  per  Lord  Apdey. 

(r)  Ex  parte  Phillips,  19  Ves.  123,  per  Lord  Eldon. 

(s)  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  72  ;  and  S.  C.  4  B. 
C.  C.  233,  per  Lord  Thurlow;  and  see  Ex  parte  Bromfield,  1  Ves. 
jun.  462;  Ex  parte  Grimstone,  Amb.  708;  S.  C.  cited  2  Ves.  jun. 
75,  note  {x),  and  4  B.  C.  C.  235,  note;  Ex  parte  Phillips,  19  Ves. 
123  ;  Dormer's  case,  2  P.  W.  265  ;  Ex  ^oirte  Chumley,  1  Ves.  jun. 
297;  Ex  paHe  Baker,  6  Ves  8. 

(<)  Oxenden ».  Lord  Compton,  2  Ves.  jun.  72,  73;  S.  C.  4  B.C. 
C.  233,  234,  per  Lord  Loughborough. 
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4.  Upon  this  principle,  where  a  lunatic  was  seised  ex  Timber  cut 
parte  paternO,  of  estate  A.,  and  ex  parte  maternO,  of  es-  on  an  estate 
tate  B.,  and  the  latter  was  subject  to  a  mortgage,  the  ^P<*'rtB 
money  arising  from  a'  fall  of  timber  upon  A.  was  di-  pii^^tt^^' 
reeted  to  be  applied  in  discharge  of  the  mortgage  upon,  relief  of  an 
B. ;  and  upon  a  question  between  the  respective  heirs  estate  ex 

it  was  held,  that  the  representative  whp  succeeded,  u^m'^tematemd. 
A.  was  not  entitled  to  any  recompense  from  the  repre- 
sentative who  inherited  B  (m). 

5.  So,  if  the  lunatic  be  considerably  indebted,  and  it  Sale  of 
appears  that  his  maintenance  would  be  better  provided  lunatic's  real 
for,  and  his  advantage  promoted,  by  the  sale  of  a  real  ^®*^*^- 
estate  inconvenient  and  ill-conditioned,  instead  of  ex- 
hausting^.the  personalty,  the  Oour.t,  on  a  proper  repre- 
sentation of  the  case,  would  have  no  difficulty  in  making 

an  order  to  that  effect  (v).  ► 

[6.  And  where  a  lunatic  became  absolutely  entitled  [Getting  in  • 
to  funds  which  were  vested  in  trustees  upon  trust  to  lay  ™oney 
them  out  in  the  purchase  of  land,  but  which  were  actu-  ^^jaid*^^ 
ally  invested  on  mortgage,  and  the  mortgage  money  in  land.] 
was  got  in  pursuant  to  an  order  in  the  lunacy  express- 
ing that  it  was  for  the  benefit  of  the  lunatic  to  call  it 
in,  and  was  thereafter  dealt  with  in  the  lunacy  with 
other  monies  admittedly  personalty,  it  was  held  that 
the  fund  had  been  reconverted  into  personalty  (w).] 

7.  So,  timber  which  ought  to  be  cut  on  a  lunatic's  es-  pail  of 
tate  may  be  felled  by  the  direction  of  the  Court,  and  timber, 
the  proceeds  may  either  be  applied  to  the  redemption 
of  the  land-tax,  or  payment  of  debts  (x),  or  to  any  other 
purpose  which  the  true  interest  of  the  Ixinatic  may  re- 
quire; or  if  not  wanted  for  ati2/ particular  purpose,  will 
go  to  the  next  of  kin  as  personalty,  and  not  to  the  heir 
as  part  of  the  realty  {y). 

*8.  So,  if  it  be  necessary  for  the  interest  of  [  *  965]  Action  of 
the  real  estate  to  bring  an  action  of  trespass,  resort  may  be  wespass. 
had  with  that  object  to  the  lunatic's  personal  fund  {z). 

(m)  Ex  parte  Phillips,  19  Ves.  123(  per  Lord  Eldon  ;  but  see 
Be  Leeming,  3  De  G.  P.  &  3.  43. 

(«)  Ex  parte  Phillips,  19  Ves.  124,  per  Lord  Eldon. 

[(w)  M'Donogh  v.  Nolan,  9  L.  E.  Ir.  262.] 

(a)  Ex  parte  Phillips,  19  Ves.  ).19;  B'evan's  ease,  cited  Ex  parte    . 
Bromfield,  1  Ves.  jun.  455,  457  ;  Be  Mary  Smith  (a  'lunatic),  10 
L.  R.  Ch.  App.  84,  per  L.  J.  James. 

[y)  Ex  parte  Bromfield,  1  Ves.  jun.  453  ;  S.  C.  3  B.  C.  C.  510  ; 
Oxenden  v.  Compton,  2  Ves.  jun..e9;  S.  C.  4  B.  C.  C.  231  ;  Shel- 
ley's case,  cited  1  Ves.  jun.  457  ;  Ex  parte  Phillips,  19  Ves.  124, 
per  Lord  Eldon.  The  dictum  in  Marquis  of  Anandale  v.  Mar- 
chioness of  Anandale,  2  Ves.  384,  must  be  considered  as  overruled. 

(z)  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  72  ;  per  Lord  Lough- 
borough. 
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Improve-  9-  By  the  same  rule  the  money  of  the  lunatic  may  be 

jnents.  laid  out  in  improvements  (a);  and  the  Chancellor,  act- 

ing tanquam  bonus  pater -familias,  may  take  every  op- 
portunity of  ameliorating  the  estate  by  fair  and  ordi- 
nary means,  such,  as  draining,  inclosute,  &c.  (6),  erect- 
ing a  steam  engine  for  the  purpose  of  working  a  coal 
mine  (c),  but  must  not  engage  in  risks  and  dangerous 
adventures  (d).     And  of  course  the  personalty  may  be 
Necessary      drawn  upon  for  necessary  expenses,  as  repairs  (e),  fines 
expenses  of    for  renewal  of  leases,  or  admission  to  copyholds  (/). 
real  estate.      But  where  the  committees  of  a  lunatic,  who  were  enti- 
tled to  the  estate  themselves  after  his  death,  laid  out  a 
sum  in  purchasing  timber  for  repairs,  when  they  ought 
to  have  cut  timber  on  the  estate.  Lord  Hardwicke  said, 
that,  having  done  so  merely  to  serve  their  own  inter- 
«     est,  they  should  make  good  the  disbursement  to  the  lu- 
natic's next  of  Mn  (gr). 
Conversion  10.  In  the  preceding  cases  the  conversion  has  been 

not  allowed,  for  the  clear  benefit  of  the  lunatic,  but  in  general'  the 
except  where  Court  will  not  lightly  change  the  condition  of  the  prop- 
for  the^'^  ^  ^i"*!;  but  will  only  act  on  pressing  and  urgent  occa- 
Innatic's  sions  {h) ;  it  will  interfere  with  great  caution,  and  do 
l)enefit.  nothing  that  is  unnecessary  or  uncalled  for  (i).     The 

Court  will  not  buy  and  sell  for  the  lunatic  (j);,and, 
therefore,  if  the  committee  of  a  lunatic  wantonly,  and 

(a)  Sergeson  v.  Sealey,  2  Atk.  414,  per  Lord  Hardwicke  ;  Dor- 
mer's case,  2  P.  W.  262 ;  [i?e  Gist,  5  C!h.  D.  881.] 

(6)  See  Justice  De  Grey's  argument  in  Ex  parte  Grimstone, 
cited  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  75,  note. 

(e)  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  73. 

(d)  lb.  per  Lord  Loughborough. 

(e)  Sergeson  v.  Sealey,  2  Atk.  414,  per  Lord  Hardwicke ;  Ex 
partd  Grimstone,  Amb.  708 ;  S.  C.  cited  Oxenflen  v.  Lord  Comp- 
ton, 4  B.  C.  C.  237,  note,  per  Lord  Apsley ;  2  Ves.  jun.  72,  per 
Lord  Loughborough  ;  Newport's  case,  cited  lb. ;  [Re  Gist,  5  Ch. 
D.  881  ;]  Re  Badcock,  4  M.  &  Cr.  440.  But  it  was  said'  in  the 
last  case,  that  "  if  the  money  were  laid  out  in  a  purchase  of  land, 
or,  what  was  the  same  thing,  in  building  a  farm  house,  it  would 
be  right  that  the  sum  so  laid  out  should  retain  its  character  of 
personalty." 

(/)  Justice  De  Grey's  argument  in  Ex  parte  Grimstone,  uU 
supra  ;  but  see  Degg's  case,  cited  Oxenden  v.  lord  Compton,  4  B. 
C.  C.  235,  note. 

(jf)  Ex  parte  Ludlow,  3  Atk.  407. 

(A)  Ex paHe'BTom&.eYA,  I  Ves.  jun.  463,  and  3  B.  C.  C.  515,  per 
Lord  Thurlow  ;  and  see  Re  Mary  Smith  (a  lunatic),  10  L.  E.  Ch. 
App.  79. 

(i)  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  76,  and  4  B.  C.  C. 
238,  per  Lord  Loughborough. 

(j)  Oxenden  r.  Lord  Compton,  2  Ves.  jun.  73,  per  Lord  Lough- 
borough ;  Ex  parte  Grimstone,  cited  in  Oxenden  v.  Lord  Comp- 
ton, 4  B.  C.  C.  235,  note,-  per  Lord  Apsley  ;  Sergeson  v.  Sealey,  2 
Atk.  414,  per  Lord  Hardwicke. 
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of  his  own  head,  lay  out  money  upon  *  land,  [  *  966] 
or  turn  land  into  money,  the  Court  -^yill  not  suffer  such 
fraudulent  management  to  affect  the  rights  of  the  rep- 
resentatives (k),  but  -will  transfer  to  the  heir  what  ought 
to  have  remained  real  estate,  and  to<the  next  of  kin  what 
ought  to  have  remained  personal  estate  (I).     [So,  where 
a  lunatic  was  tenant  in  tail  in  possession  of  large  es- 
tates, upon  which  it  was  desirable  to  expend  a  con- 
siderable sum  for  repairs  and  improvements,  and  he 
was  also  entitled  to  a  fund  in  Court  safficient  for  the 
required  outlay,  it  was  held  that  the  expenses  of  the 
Tepairs  and  improvements  on  the  settled  estates  ought 
to  be  raised  by  mortgage  or  charge  of  those  estates, 
and  that»the  fund  in  Court  ought  not  to  be  applied  for 
the  purpose   (m).]     So,  where  a  mortgage  upon  the  Personal 
lands  of  a  lunatic  is  discharged  out  of  his  personal  es-  estateapplied 
tate,  though  it  was  formerly  held  that  the  next  of  kin  *«  relief  of 
after  the  lunatic's  decease  had  no  Ken  upon  the  real  ^^  estate, 
ostate  for  the  amount  expended  (w),  it  has  since  been 
ruled  that  the  personaV estate  after  the  lunatic's  death 
shall  be  recouped  the  amount  expended  in  exonerating    ' 
the  real  estate  (o).     [And  where  a  mortgage  of  a  lu- 
natic's real  or  leasehold  property  is  paid  off  out  of  his 
personal  estate  the  mortgage  should  not  be  re-conveyed  [Transfer  of 
to  the  lunatic,  but  should  be  kept  on  foot  by  transfer-  ^o„^^|e 
ring  it  to  the  committee,  to  be  disposed,  of  as  the  Court  taken.] 
may  direct,  so  as  to  leave  open  the  question  how  the 
mortgage  debt  should  ultimately  be  borne  (p).^     How- 
•ever,  if  timber  be  cut  down,  not  by  a  committee  in 
breach  of  his  duty,  but  by  a  stranger  tortiously,  then, 
as  there  is  no  abuse  of  confidence,  the  heir  has  no 
■equity,  and  the  property  of  the  timber,  like  a  windfall, 
will  belong  to  the  executor  (q). 

[11.  Where  a  copyhold  estate,  as  to  which  the  rules  [Eight  of 
of  descent  were  different  from  those  of  freeholds,  was  customary- 
enfranchised,  the  Court  inserted  a  declaration  in  the  heir  pre- 
order  sanctioning  the  enfranchisement,  carrying  over  served  m 

GQUltV  Oil 

the  equitable  interest  in  the  enfranchised  property,  in  enfranchise- 
meat.] 

(k)  See  Ex  parte  Bromfield,  1  Ves.  jun.  462. 

(0  Anon,  case,  2  Freem.  114  ;  Awdley  v.  Awdley,  2  Vern.  292; 
Marquis  of  Anandale  v.  Marchioness  of  Anandale,  2  Ves.  384,  per 
Lord  Hardwicke  ;  and  see  Be  Badcock,  4  M.  &  Cr.  440. 

[(m)  £e  Gist,  5  Ch.  D.  881.] 

(n)  Ex  parte  Grimstohe,  Arab.  786  ;  S.  C.  cited  Oxenden  v. 
Compton,  4  B.  C.  C.  235,  and  "Weld  r.  Tew,  Beat.  272. 

(o)  Weld  V.  Tew,  Beat.  266  ;  Be  Leeming,  3  De  G.  F.  &  J.  43. 

tip)  Be  Melly,  49  L.  T.  N.  S.  429.] 

(ij;)  Anon,  case,  cited  Ex  parte  Bromfield,  1  Ves.  jun.  462,  and 
3  B.  C.  C.  .515,  per  Lord  Thurlow. 
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[Out  of  what 
fund  lunatic 
to  be  main- 
tained.] 


Infante  dis- 
tinguished 
from 
lunatics. 


the  event  of  the  lunatic  dying  intestate,  to  the  persons 
who  would  have  taken  it  if  it  h-ad  not  been  enfran- 
chised (r). 

So  where  part  of  the  personal  estate  of  the  lunatie 
was  laid  out  in  the  purchase  of  real  estate  as  a  conve- 
nient mode  of  investment,  a  declaration  was  inserted 
in  the  conveyance  in  conformity  with  the  terms  of  the 
order,  that  the  premises  granted'  were  to  all  intents  and 
purposes  to  be  considered  as  part  of  the  personal  es- 
tate of  the  lunatic;  and  this  was  held  to  be  sufficient  to 
cause  the  property  to  retain  its  character  of  personalty 
though  invested  in  land,  and  to  make  the  land  subject 
to  probalte  duty  on  the  death  of  the  lunatic;  Attorney- 
General  V.  Marquess  of  Ailesbury,  14  Q.  B.  D.  895. 

12.  Where  property  is  vested  in  trustees  in  trust  to 
apply  the  income  for  the  maintenance  of  a  lunatic  dur- 
ing his  life,  and  any  surplus  income  not  required  is  to 
[  *  967]  be  accumulated  as  capital  and  *  the  lunatic  is 
absolutely  entitled  to  other  property,  the  Court  will 
apply  the  life  interest,  in  the  first  place,  towards  his 
maintenance,  unless  the  trustees  of  the  settled  property 
hav6  an  absolute  discretion  whether  they  will  apply  the 
whole  or  any  part  of  the  income  for  the  lunatic's  bene- 
fit, in  which  case  the  exercise  of  such  discretion  will 
not  be  interfered  with  (s).] 

Next  as  to  infants. 

1.  Lord  Thurlow,  on  one  occasion,  but  without  hav- 
ing examined  the  authorities,  said  he  cofdd  not  distin- 
guish between  lunatics  and  infants  (i)  ;  but,  when  the 
matter  came  on  again,  and  he  had  maturely  considered  ' 
the  subject,  he  never  cnce  hinted  at  the  existence  of 
such  a  doctrine  (u)  ;  and,  iijideed;  until  the  late  Wills 
Act  there  was  a  very  broad  distinction  between  the  two 
cases  ;  for  if  a  ?Mwafe  recovered,  which  in  contempla- 
tion of  law  is  always  possible,  he  had  precisely  the 
same  power  of  disposition,  though  by  different  modes, 
over  one  species  of  property  as  over  the  other  (v);  but 
an  infant,  while  he  could  have  bequeathed  personal  es- 
tate under  the  age  of  twenty-one,  could  not  have  devised 
a  freehold  until  he  had  attained  that  age  (w).  The 
Court,  therefore,  wonld  not  allow  an  infant's  estate  to 

[(r)  He  H.  D.  Eyder,  20  Ch.  D.  514.]  " 

[(s)  Ee  Wefiver,  21  Ch.  D.  615.] 

h)  Ex  parte  Bromfield.  1  Ves.  jun.  461;  S.  C.  3  B.  C.  C.  515. 

(«)  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  69;  S.  C.  4  B.  C.  C. 

(d)  See  Ex  parte  PhUlips,  19  Ves.  123. 

(w)  See  Earl  of  Winchelsea  v.  'Norcliffe,  1  Vern.  437  in  which 
case  the  distinctiop  appears  first  to  have  been  noticed.    ■ 
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1)6  converted  from  one  species  of  property  into  another, 
■not  from  any  tenderness  to  the  rights  of  the  represent  ■• 
atives,  but  from  a  regard  to  the  circumstances  and  ca- 
pacity of  the  infant  himself.  Should  his  money  have 
"been  turned  into  land,  he  would  have  lost  a  power  of 
xiisposition  which  the  law  permitted  him  to  exercise  : 
should  land  have  been  turned  into  money,  he  would  in- 
directly have  gained  a  power  which  the  policy  of  ttie 
law  had  forbidden  him  (a?)'. 

2.  Upon  the  same  principle,  had  timber  been  cut  on  Timber  cut 
an  infant's  estate,  the  proceeds,  and,  it  seems,  the  ac-  on  an  infant's 
cumulation  of  the  proceeds  (y),  would  have  continued  estate, 
part  of  the  realty,  and  have  descended  to  the  heir  (z). 

But  a  distinction  was  taken  in  Mason  *  w.  '[*968] 
Mason  (a),  (and  Sir  Thomas  -Clarke  said  he  allowed 
it  (6),)  between  the  case  of  an  infant  tenant  in  fee  and 
an  infant  tenant  in  tail :  that  in  the  former  case  the 
proceeds  of  the  timber  should  be  taken  as  realty,  inas- 
much as  the  infant  was  thus  at  all  events  absolutely 
entitled  ;  but  in  the  latter  case,  as  the  proceeds  might, 
if  impressed  with  the  character  of  realty,  become  vested 
in  the  remainderman,  the  Court  would  treat  the  fund 
as  personalty,  and  give  it  to  the  infant's  executors. 

3.  Again,  if  an  infant's  money  had  been  applied  to  Exoneration 
pay  off  a  charge,  or  redeem  a  mortgage  affecting  his  of  infant's 
real  estate,  it  was  the  better  opinion  (though  some  old  ^^^^  estate, 
authorities  were  against  it),  that  the  sum  so  invested  personal 
would  still  be  looked  upOn  as  part  of  the  personalty  (c).  estate. 

•  (x)  Ware  v.  Polhill,  11  Ves.  278,  and  Ex  parte  Phillips,  19  Ves. 
122,  per  Lord  Eldon;  Ashburton  r.  Ashburton,  6  Ves.  6;  Surge- 
son  1).  Sealey,  2  Atk.  413;  and  Eook  i).  Worth,  1  Ves.  461,  per 
Lord  Hardwicke;  Witter  v.  Witter,  3  P.  W.  99;  but  see  Earl  of 
Winchelsea  r.  Norcliffe,  1  Vern.  435;  In-n'ood  v.  Twyne,  2  Eden, 
152;  Ex  parte  Bromfield,  1  Ves.  jnu.  461. 

(y)  See  Ex  parte  Bromfield,  1  VeS.  jun.  454. 

(z)  Tullet  V.  TuUet,  1  Dick.  322;  S.  C.  Arab.  370;  Mason  o. 
Mason,  cited  lb.  371;  Ex  parte  Phillips,  19  Ves.  124,  per  Lord 
Eldon;  and  see  Eook  v.  Worth,  1  Ves.  461;  but  see  Ex  parte 
Bromfield,  3  B.  C.  C.  516. 

(a)  Uhi  suprcC. 

(6)  Tallet».Tallet,Amb.371;  and  see  Dyer  i).  Dyer,  34  Beav.  .504. 

(c)  Ex  parte  Bromfield,  3  B.  C.  C.  516,  per  Lord  Thurlow;  Tul- 

'  In  most  of  the  United  States  there  are  statutes  which  author- 
ize the  guardian  or  trustee  of  an  infant,  on  'order  of  Court  ob- 
tained by  application  showing  that  a,  conversion  wonld  be  ad- 
vantageous to  the  infant  to  sell  his  real  estate  and  re-invest  the  pro- 
ceeds in  some  other  way.  Field  v.  Schieffelin,  7  Johns.  Ch.  150; 
Bank  of  Va.  v.  Clegg,  6  Leigh,  399;  Beal  v.  Harman,  38  Mo. 
435;  butsofar'as  guardian  and  infant  are  concerned,  the  pro- 
<!eeds  of  the  sale  remain  real  estate  till  the  latter  becomes  of  age; 
.Snowhill  V.  Snowhill,  2  Green  Ch.  20 ;  Lloyd  v.  Hart,  2  Pa.  St.  473. 
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Necessary 
expenses. 


Vernon  v. 
Vernon. 


Exceptions 
from  the 
general  rule. 


[Bepalis.] 


Effect  of  late 
Wills  Act. 


4.  Bnt  necessary  expenses,  though  affecting  the  in- 
•fant's  lands,  were  allowed  to  be  thrown  upon  the  per- 
sonal fund  as  disbursements  for  repairs  (d),  for  keep- 
ing up  a  house,  &c.  (e). 

5.  So,  in  Vernon  v.  Vernon  (/),  where  an  estate  was 
devised  to  an  infant  in  consideration  of  his  paying  the 
sum  which  the  original  purchase  had  cost,  it  was  held, 
that  the  amount  being  a  necessary  outlay,  had  properly 
fallen  upon  the  personalty,  and  the  next  of  kin  were 
not  entitled  to  compensation. 

6.  There  were  some  cases  to  which  the  reason  for 
preserving  the  original  character  of  the  property  did 
not  apply.  Thus,-  if  an  infant  was  seised  of  a  lease  for 
lives  ex' panic  maternCt,  and  the  guardian  procured  a 
new  lease  to  be  granted  to  the  infant  and  his  heirs, 
whereby  the  old  lease  was  merged,  the  substituted  lease 
would  not  descend  in  the  maternal  line,  but,  as  a  new 
acquisition,  would  go  to  the  heirs  on  the  part  of  the 
father  (g)  ;  for  it  being  perfectly  immaterial  to  the 
infant  himself  whether  the  seisin  was  in  the  paternal  or 
maternal  line,  the  representative  ex  parte  mateniQ,  had 
no  equity  against  the  representative  ex  parte  patemCL 

[7.  Where  repairs  are  absolutely  necessary  for  the 
protection  of  an  infant's  property  the  Court  has  juris- 
[  *  969]  diction  to  direct  the  raising  *  of  the  necessary 
fands  by  mortgage  or  sale  of  part  of  the  infants  prop- 
erty (h).  But  the  jurisdiction  should  be  jealously  ex- 
ercised and  only  in  cases  which  amount  to  actual  sal- 
vage (t).] 

8.  By  the  late  Wills  Act  (k),  an  infant  has  no  greater 
testamentary  power  over  personal  than  over  real  es- 
tate; and  it  remains  to  be  seen  how  far  the  removal  of 
the  ground,  so  frequently  relied  upon,  against  permit- 
ting the  conversion  of  the  personal  estate  of  an  infant 
into  realty,  can  be  treated  as  having  diminished  the 


let  r.  Tullet,  1  Dick.  323,  per  Sir  T.  CQarke:  Seysr'.  Price,  9  Mod. 
220,  per  Lord  Hard wicke ;  Dowling  r.  Belton,  1  Flan.  &  Kelly, 
462;  bnt  see  2  Freem.  114,  c.  126;  ^Ic^jarfeGrimstone,  Amb.  708; 
Palmes  v.  Dauby,  Pr.  Cli.  137;  Zoacb  v.  Lloyd,  cited  Awdley  v. 
Awdley,  2  Vern.  192;  as  to  Dennis  u  Badd,  cited  lb.  193,  see  Earl 
of  Winchelsea  v.  Norcliffe,  1  Vern.  436. 

(d)  Ex  parte  Grimstone,  cited  Oxenden  v.  Lord  Conjpton,  .4  B. 
C.  C.  235,  note,  per  Lord  Apsley. 

(e)  Ex  parte  Grimstone,  Amb.  708,  per  eundem. 
if)  Cited  in  Ex  parte  Eromfield,  1  Ves.  jun.  456. 

ig)  Mason  v.  Day,  Pr.  Ch.  319;  Pierson  v.  Shore,  1  Atk.  480. 
1(h)  Se  Jackson,  21  Ch.  D.  786;  Glover  v.   Barlow,  21  Ch.  D. 
788,  note.] 

[ji)  Per  Kav,  J.,  He  Jackson,  nbi  supra.l 
(fc)  7  W.  4,  &  1  Vict.  c.  26. 
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rights  of  the  next  of  kin,  or  as  authorizing  the  applica- 
tion of  the  decisions  in  lunacy  to  the  administration  of 
the  property  of  infants.  ' 

9.  The  leaning  of  the  Courts  would  appear  to  be  to  Dyer©.  Dyer, 
simplify  the  law  by  assimilating  the  case  of  infants 
to  that  of  lunatics.  Thus  in  a  latp  case  (l)  an  estate 
was  devised  to  an  infant,  his  heirs  and  assigns,  with  a 
limitation  over  on  his  dying  under  twenty-one,  and  tim- 
ber was  cut  on  the  estate  during  the  infancy  with  the 
sanction  of  the  Court.  The  infant  died  without  attain- 
ing his  age,  and  the  question  was  whether  the  proceeds 
belonged  to  the  infant's  personal  representative,  or 
should  go  with  the  estate  to  the  person  entitled  under 
the  limitation  over,  and  Sir.  J.  Eomilly,  M.  E.  held  it 
to  be  personalty,  and  evidently  made  no  distinction  be- 
tween infancy  and  lunacy. 

(?)  Dyer  v.  Dyer,  34  Beav.  -  504.  Bnt  if  an  estate  be  settled 
upon  A.  for  life  only,  with  remainders  over,  and  the  Court  cuts 
the  timber  for  the  benefit  of  all  parties  interested,  the  proceeds 
will  go  along  with  the  estate ;  Field  v.  Brown,  27  Beav.  90 ;  un- 
less the  otAer  be  made  upon  the  application  of  a  temaioderman  . 
entitled  in  fee-simple,  subject  to  the  prior  estate ;  Phillips  v, 
Daycock,  W.  N.  1867,  p.  54. 


[*970] 


PART  IV. 

PRACTICE. 


CHAPTER  XXXII. 

In  this  chapter  we  propose  to  consider  such  parts 
only  of  the  practice  of  the  Court  as  most  materially  af- 
fect trustees  and  their  cestuis  que  trust,  and  are  capable 
of  being  compressed  within  reasonable  limits,  viz. — 
First,  Distringas;  Secondly,  Production  of  documents; 
Thirdly,  Compulsory  payment  into  Court ;  Fourthly, 
Eeceivership;  and  Fifthly,  Costa  of  suit  (m). 


SECTION  I. 


Danger  to 
which  stock, 
&c.,  exposed 
in  conse- 
quence of 
legal  title 
onjy  being 
recognized. 


OF    DISTRINGAS. 

1.  In  the  case  of  stock  transferable  in  the  books  of 
the  Bank  of  England,  and  also  in  the  case  of  the  stocks 
and  shares  of  many  other  public  companies,  no  obliga- 
tion exists  on  the  part  of  the  bank  or  puhlic  company 
to  look  beyond  the  title  of  the  legal  holder.  The  mod- 
ern form  of  legislative  enactment  on  the  subject  is 
usually  to  the  effect  that  the  company  "  shall  not  be 
bound  to  see  to  the  execution  of  any  trust,  whether  ex- 
[  *  971]  press,  implied,  or  constructive  "  (w).  *  Where, 
therefore,  property  of  this  description  is  held  upon 
trust,  the  interests  of  the  cestui  que  trust  are  peculiarly 

[(m)  In  the  sixth  and  earlier  editions  of  this  work,  the  sub-' 
jects  of  parties  to  suits  relating  to  trusts,  and  of  the  order  and 
manner  in  which  trustees  and  cestuis  qne  trust  ought  to  sue  or  be 
sued  have  been  considered  at  some  length,  but  in  referring  to 
those  editions  the  recent  changes  in  the  practice  of  the  Court 
must  be  borne  in  mind.] 

(m)  8  Vict.  c.  16,  s.  20  ;  and  see  25  &  26  Vict.  c.  89,  s.  30. 
(1178) 
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liable  to  be  endangered  by  the  dishonesty  of  the  trus- 
tee; and,  indeed,  but  for  the  means  of  protection  now 
about  to  be  explained,  would  be  almost  entirely  at  his 
mercy. 

2.  The  distringas  was  originally  a  process  of  the  Origin  of  the 
equity  side  (afterwards  abolished)  of  the  Court  of  Ex-  wxitofdis- 
chequer  for  compelling  the  appearance  of  a  corpora-  t"°g^- 
ti'on  to  a  bill  filed,  but  formerly  it  was  a  common  prac- 
tice, more  particularly  in  any  emergency,  to  issue  asub- 

pcBna  before  the  bill  was  actually  on  the  file.  When, 
therefore,  a  party  sought  to  restrain  a  transfer  of  stock, 
before  he  filed  the  bill  against  the  holder  of  the  stock 
and  the  bank  (which  was  then  q  necessary  party),  to 
prevent  any  mischief  in  the  interim,  he  served  process 
immediately  on  the  secretary  of  the  bank  to  appear  to 
the  bill.  But  as  the  form  of  distringas  gave  no  infor- 
mation as  to  the  stock  to  be  restrained,  the  distringas 
was  accompanied  with  a  notice  in  writing,  which  speci- 
fied the  stock,  and  required  the  bank  not  to  permit  the 
transfer.  The  effect  of  this  was,  that  if  the  holder  of 
the  stock- applied  to  the  bank  to  make  a  transfer,  the 
bank  immediately  forwarded  a  notice  to  the  party  issu- 
ing the  distringas,  thait  unless  he  actually  filed  a  bill, 
and  obtained  and  served  an  injunction  before  a  certain 
day,  they  should  permit  the  transfer  to  be  made. 

3.  The  4  Anne,  c.   16,  s.  22,  declared  that  no  sm6- Practice  con- 
pcena  or  other  process  for  appearance  should  issue  un-  tinued  not- 
til  after  the  bill  was  filed  ;  and  the  39  &  40  G.  3,  c.  36,  J^nn^'f '^ 
enabled  suitors  to   obtain   an   iu junction  against  the  and  39 '&  40 ' 
bank,  without  making  the  bank  a  party.     However,  in  G.  3,  c.  36. 
practice  the  distringas  still  continued  to  be  served  on 

the  bank,  and  the  same  attention  was  paid  to  it  in  not 
allowing  a  transfer. 

4.  The  convenience  of  the  distringas  was  so  sensibly  Process 
felt,  from  the  frequent  necessity  of  laying  an  embargo  transferred  to 
upon  stock  at  a  moment's  notice,  that  when  5  Vict.  c.  «!'^°b^iT'"^ 
5,  abolished  the  equity  side  of  the  Exchequer,  it  was  ^f  the  equity 
thought  expedient  to  transfer  the  process  to  the  Court  Exchequer, 
of  Chancery,  and  enlarge  the  remedy. 

5.  Accordingly,  by  section  4  of  the  Act  referred  to,  Additional 
it  was  by  way  of  additional  remedy  enacted,  that  "it  remedy  given 
should  be  lawful  for  the  Court  of  Chancery,  upon  the  ^^  5  Vict,  c 
application  of  any  party  interested  by  motion  or  peti-    ' 

tion,  in  a  summary  way,  without  bill  filed,  to  restrain 
the  Bank  of  England  or  other  company,  whether  incor- 
porated or  not,  from  permitting  the  transfer  of- any 
stock  in  the  public  funds,  or  any  stock  or  shares  in  any 
public  company,  or  from  paying  any  dividend  or  divi- 
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section. 


deads  due  or  to  become  due  thereon  ;  and  every 
[  *  972]  *  order  of  the  Court  upon  such  motion  or  pe- 
tition should  specify  the  amount  of  the  stock,  or  the  partic- 
ular shares  to  be  affected  thereby,  and  the  name  or 
nam,es  of  the  person  or  persons,  body  politic  or  corporate, 
in  ivhich  the  same  shoiiM  be  standing." 
Practice  6.  An  application  to  the  Court  under  this  section 

under  the  4th  must  be  founded  upon  an  affidavit  verifying  the.  special 
grounds  upon  v?hich  it  proceeds  (o).  And  when  the 
order  has  been  made,  as  it  was  not  the  intention  of  the 
Legislature  to  do  more  than  protect  the  stock  until  the 
party  could  assert  his  right  in  the  ordinary  way,  if  the 
opposite  party  move  to  dissolve  the  injunction,  and  the 
Court  sees  that  there  has  been  great  neglect  on  the  part 
of  the  person  who  obtained  the  order,  and  that  any  ex- 
tension of  time  would  be  oppressive  to  the  party  re- 
strained, it  will  not  as  of  course  give  further  time  for 
instituting  proceedings  (p).  Under  the  former  prac- 
tice, when  a  bill  had  been  filed,  and  an  answer  put  in, 
and  the  defendant  moved  to  discharge  the  restraining 
order,  the  plaintiff  was  allowed  to  file  afSdavits  in  oppo- 
sition to  the  answer,  and  was  not  confined  to  the  merits 
disclosed  in  the  answer  (g). 

7.  By  section  5  of  the  Act  it  is  thus  enacted  :  "  In 
the  place  and  stead  of  the  Writ  of  Distringas,  as  the 
same  has  been  heretofore  issued  from  the  Court  of  Ex- 
chequer, a  Writ  of  Distringas  in  the  form  set  out  in 
the  schedule  to  the  Act  shall  be  issuable  from  the  Court 
of  Chancery,  and  shall  be  sealed  at  the  subpoena  office, 
and  the  force  and  effect  of  such  writ,  and  the  practice 
under  or  relating  to  the  same,  shall  be  such  as  is  now  in 
force  in  the  said  Court  of  Exchequer  :  Provided,  nev- 
ertheless, that  such  writ,  and  the  practice  under  or  re- 
lating to  the  same,  and  the  fees  and  allowances  in  re'- 
spect  thereof,  shall  be  subject  to  such  orders  and  regu- 
lations as  may,  under  the  provisions  of  this  Act,  or  of 
any  other  Act  now  in  force,  or  under  the  general  au- 
thority of  the  Court  of  Chancery,  be  made  with  refer- 
ence to  the  proceedings  and  practice  of  the  Court  of 
Chancery." 

In  the  Schedule  to  the  Act,  the  form  of  the  writ  is  as 
follows:  "Victoria,  &o.,  to  the  Sheriffs  of  London 
greeting.     We  command  you  that  yon  omit  not,  by 


Transfer  of 
the  old  writ 
of  distrin- 
gas. 


Form  of  new 
writ. 


(o)  Ex  parte  Field,  1  Y.  &  C.  CI.  C.  1;  Ee  Marqnis  of  Hertford, 
1  Hare,  586;  Re  Locke  and  others,  18  W.  E.  275. 

(p)  Be  Marquis  of  Hertford,  1  Hare,  584;  see  same  case,  1  Ph. 
203.  ' 

(2)  lb.  1  Ph.  203;  and  see  15  &  16  Vict.  c.  86,  s.  59. 
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reason  of  any  liberty,  but  that  you  enter  the  same,  and 
distrain  the  Governor  and  Company  of  the  Bank  of  Eng- 
land^'by  all  their  lands  and  chattels  in  your  bailiwick, 
so  that  they,  or  any  of  them,  do  not  intermeddle  there- 
with until  We  otherwise  *  command  you  ;  and  [  *  973] 
that  you  answer  us  the  issue  of  the  said  lands,  so  that 
they  do  appear  before  us  in  our  High  Court  of  Chancery 
on  the  day  of  ,  to  answer  a  certain 

bill  of  complaint  lately  exhibited  against  them  and  other 
defendants  before  us  in  our  said  Court  of  Chancery  by 

complainant  ;  and,  further,  to  do  and  receive 
what  our  said  Court  shall  then  and  there  order  in  the 
premises,  and  that  you  then  leave  there  this  writ.  Wit-, 
ness,"  &c« 

8.  The  Act,  as  we  have  seen,  empowered  the  Court  Orders  of 
f  o  regulate  the  practice  of  the  distringas,  and  orders  Court  re- 
[were  accordingly  issued  with  that  object  (r);  but  the  g"lating 
writ  of  distringas  has  now  been  superseded  (s),  and  a  P"^"   . *^^" 
notice  substituted  in  its  place,  which  is  made  to  apply,  sui^gtituted 
not  only  to  the  Bank  of  England,  but  to  all  companies,  for  the  writ.] 
whether  incorporated  or  not,  and  the  practice  in  rela- 

'tion  to  such  notices  is  now  regulated  by  Order  46,  rules 
2—10,  of  the  Rules  of  the  Supreme  Court,  1883. 

9.  The  present  course  is  as  follows: — The  party  seek-  [present 
ing  the  benefit  of  the  Act  prepares  a  notice,  and  makes  practice  as  to 
an  affidavit  in  the  forms  prescribed  by  the  general  or-  obtaining 
der.     The  notice  and  affidavit  are  then  filed  in  the  Cen-  {^e  nottefn 
tral  Office,  and  an  office  copy  of  the  affidavit  and  a  da-  Ueu of distrin- 
plicate  of  the  notice,  authenticated  by  the  seal  of  the  gas.] 
Central  Office,  are  obtained  and  served  on  the  bank  or 
company;  and  such  service  has  the  same  force  and  ef- 
fect against  the  bank  or  company,  as  a  writ  of  distrin- 
gas duly  issued  under  the  5th  section  of  the  Act  previ- 
ously had. 

The  notice  may  be  withdrawn  by  the  person  by  whom 
or  on  whose  behalf  it  was  given,  on  a  written  request 
signed  by  him,  or  his  operation  may  be  made  to  cease 
by  an  order  made  upon  notice  on  the  application  of  any 
other  person  claiming  to  be  interested. 

If  while  the.notice  continues  in  force  the  bank  or  com- 
pany receive  from  the  person  in  whose  name  the  stock 
is  standing,  or  from  some  person  acting  on  his  behalf 
or  representing  him,  a  request  to  perrdit  the  stock  to 
be  transferred,  or  to^pay  the  dividends  thereon,  the 

(r)  XXVII  Cons.  Ord.  18B0.  See  Orders,  17  Nov.  1841,  3 
Beav.  xxxiii. ;  and  10  Dec.  1841,  3  Beav.  xxxviii. 

[(s)  See  Eules  of  the  Supreme  Court  Ord.  46,  superseding  the 
similar  Eules  of  April,  1880.] 
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bank  or  company  is  not  by  force  or  in  consequence  of 
the  service  of  the  notice,  authorized  -without  the  order 
of  the  Court  or  a  judge  to  refuse  to  permit  the  trans- 
fer to  be  made,  or  to  withhold  the  payment  of  the  divi- 
dends, for  more  than  eight  days  after  the  date  of  the 
request.]  The  result  is,  that  when  the  holder  of  the 
stock  requests  a  transfer  of  the  stock  or  payment 
[  *  974  ]  *  of  the  dividends,  the  bank  [or  company] 
immediately  forwards  a  notice  to  the  party  who  served 
the  notice,  that  unless  he^  bring  an  action,  and  obtain 
and  serve  an  injunction  within  eight  days  from  the 
date  of  such  request,  the  transfer  or  payment  will  be 
made.  The  party  must,  of  course,  be  then  upon  the 
alert  to  take  proceedings  and  obtain  and  serve  the  in- 
junction before  the  eight  days  have  expired  (t). 

10.  [Until  tie  issuing  of  the  Order  of  April,  1880,  it 
was  considered  that  while  the  4th  section  of  the  Act 
applied,]  not  merely  to  stock  in  the  funds,  but  toi  stock' 
and  shares  of  pvbltG  comjjanies,  whether  incorporated  or 
not,  the  5th  section  was  by  the  joint  effect  of  the 
schedule  to  the  Act  of  Parliament  and  of  the  orders  of 
Court  before  referred  to  (it),  confined  to  stock  transfer- 
able at  the  Bank  of  England,  [but  this  distinction  be- 
tween cases  under  the  4th  and  5th  sections  has  been 
superseded,  and  by  the  recent  Order,  rule  3,  the  notice 
is  applicable  to  any  public  company,  whether  incorpo- 
rated  or  not,  and  may  affect  shares,  securities,  and 
money,  as  well  as  stock.  The  distinction,  however, 
still  remains  that  notice]  under  the  5th  section  may  be, 
and  is  in  fact,  frequently  obtained,  not  from  any  fear 
of  immediate  danger,  but  as  a  general  safeguard 
merely  (w);  whereas  a  special  case  must  be  made  in 
order  to  obtain  a  restraining  order  under  the  4th  sec- 
tion (to). 

11.  The  [notice  in  lieu  of]  distringas  under  the  5th 
section,  and  the  restraining  order  under  the  4th  sec- 
tion, may  both  occasionally  be  resorted  to  should  cir- 
cumstances require  it;  for  the  adoption  of  either  rem- 
edy is  not  an  election  of  the  one  to  the  exclusion  of  the 
other  (a;).  "The  4th  clause,"  said  Sir  J.  "Wigram, 
"  was  intended  for  interim  purposes, — ^to  protect  stock 
until  the  party  claiming  it  should  have  an  opportunity 

[(()  The  proper  course  is  to  obtain  an  interim  order,  ex  parte, 
over  the  next  motion  day,  which  must  be  sei;ved  on  the  legal 
owners  of  the  stock;  ifc  Blaksley's  Trusts,  23  Ch.  D.  549.] 

[(«)  See  note  (a),  p.  973.] 

(v)  See  Etty  v.  Bridges,  1  Y.  &  C.  C.  C.  486. 

(to)  Note  (n),  p.  972,  supra. 

(i)  Ee  Marquis  of  Hertford,  1  Hare,  584;  1  Ph.  X29. 
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of  asserting  his  rights  by  bill  Iq  the  ordinary  way, — an  - 
opportunity  often  wanting  from  the  facilities  with  which 
that  species  of  property  is  transferred  from  hand  to 
hand,  and  which  the  common  distringas,  preserved  by 
the  5th  section,  does  not  in  all  cases  afford.  A  distrin- 
gas remains  (y)  one  at  the  discretion  of  the  bank  The 
restraining  order,  which  the  4th  section ,  enables  the 
Court  to  grant,  is  imperative;  it  continues  so  long  as 
the  Court  sees  fit  to  direct,  and  can  only  be  discharged 
in  the  meantime  upon  the  application  .of  the  parties  in- 
terested. *  "  Cases  might  arise,"  he  added,  [  *  975  ] 
"in  which,  from  the  discovery  of  new  matter,  after  a 
distringas  had  issued,  or  from  the  bank  peremptorily 
but  erroripously  refusing  to  notice  a  distringas,  or  per- 
haps from  other  causes,  the  party  who  obtained  that 
wi-it  might,  notwithstanding,  upon  a  full  disclosure  of 
the  facts  in  a  case  of  merits  and  urgency,  entitle  him- 
self to  a  restraining  order  under  the  4th  section  "  (z). 


SECTION  II. 

or    PEOD0CTION. 

1.  All  documents  held  by  the  trustee  in  that  charac-  General 
ter  must  be  produced  by  him  to  the  cestuis  que  trust,  rule, 
who  in  equity  are  the   true  owners  (a).     And  if  the  Cases  for 
trustee  has  submitted  cases  to  counsel  and  taken  opin-  opinion, 
ions,  not  for  the  purpose  of  defence  in  any  litigation 
between  himself  and  his  cestuis  que  trust,  but  for  his 
guidance  as  trustee,  he  is  bound  to  produce  them  to  the 
cestuis  que  trust,  who  pay  the  expense  so  incurred  by  the 
trustee  (&).     [So,  in  a  suit  by  cestuis  que  trust  against 
their  trustees  to  compel  them  to  make  good  a  breach  of 
trust,  the  trustees   are   bound  to  produce  letters  and 
copies  of  letters  between  them  and'  their  solicitors  in 
relation  tg  the  matters  in  question  in  the  action  ante 
litem  motam  (c).]     But  as  all  the  cestuis  qu^-  trust  have  Parties.  , 
an  interest  in  the  documents,  they  must  all  be  repre- 
sented, directly  or  indirectly,  in  the  suit  before  the  docu- 

(y)  Sic,  qu.  "restrains." 

(z)  Re  Marqnis  of  Hertford,  1  Hare,  590. 

(a)  Simpson  v.  Bathurst,  5  L.  E.  Ch.  App.  202,  per  Lord 
Hatherley. 

(i)  Wynne  v.  Humberston,  27  Beav.  421 ;  Devaynes  v.  Eobin- 
son,  20  Beav.  42;  Talbot  v.  Marshfleld,  2  Dr.  &  Sm.  285,  549. 

[(c)  Re  Mason,  22  Ch.  D.  609.] 
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ments  can  be  finally  dealt  with  (4)-  K  the  trust  docu- 
ments include  mortgages  upon  which  the  trust  fund  has 
been  in-vested,  the  production  cannot  be  objected  to  on 
the  ground  that  the  mortgagors,  or  persons  entitled  to 
the  equity  of  redemption,  are  not  parties  (e). 

2.  The  privilege  of  requiring  production  can  be  as- 
serted only  hj  a  cestui  que  trust  yi/heTi  the  relationship 
of  trustee  and  cestui  que  trust  has  been  established  ;  for, 
so  long  as  the  claim  is  disputed,  the  would  be  cestui 
que  trust  is  regarded  as  a  stranger  (/). 

3.  An  executor  and  trustee  is  bound  to  keep  clear  and 
[  *  976]  distinct  *  accpunts,  and  if  he  enter  the  accounts 
of  the  trust  in  his  private  books,  be  is  bound  to  pro- 
duce them  (g);  and  if  an  executor  or  trustee,  being  a 
partner,  be  allowed  to  enter  the  trust  accounts  in  the 
partnership  books,  the  Court  Vyill  not  allow  the  partners 
to  withhold  the  inspection  (h) ;  but  if  an  agent  be  em- 
ployed to  manage  an  estate,  and  he  keeps  the  accounts 
in  the  same  books  in  which  the  accounts  relating  to  the 
estates  of  other  persons  are  kept,  the  production,  in  the 
absence  of  those  other  persons,  has  been  refused  (i). 

4.  Where  litigation  is  pending  or  is  contemplated 
between  the  trustee  and  his  cestui  que  trust,  and  the 
trustee  submits  a  case  to  counsel  for  his  opinion,  for  the 
protection  of  the  trustee  himself  adversely  to  the  cestui 
que  trust,  the  case  and  opinion  are  communications 
within  the  general  rule,  and  privileged  from  produc- 
tion (fc). 

5.  The  right  of  the  cestui  que  trust  is  enforced  not 
only  as  against  the  trustee  personally,  but  as  against 
all  claiming  under  him,  and  though  for  value,  if  with 
notice  of  the  trust  (T). 


(d)  Bugden  V.  Tylee,  21  Beav.  545. 

(e)  Gough  V.  Offley,  5  De  G.  &  Sm.  653. 
(/)  Wynne  v.  Hnmberston,  27  Beav.  421. 

Ig)  Freeman  v.  Fairlie,  3  Mer.  43,  per  Lord  Eldon. 

(h)  lb. 

(i)  Airey  v.  Hall,  12  Jnr.  1043. 

(fc)  Talbot  V.  Marshfield,  2  Dr.  &  Sm.  285,  549;  Brown  v.  Oak- 
sbott,  12  Beav.  262;  Devaynes  v.  Eobinson,  20  Beav.  42;  Bacon 
V.  Bacon,  W.  N.  1876,  p.  96;  [see  JJe  Mason,  22 Ch.  D.j609;  Mayor 
and  Corporation  of  Bristol  v.  Cox,  26  Ch.  D.  678.] 

{I)  Smith  V.  Barnes,  1  L:  E.  Eq.  65. 
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SECTION  III. 

OP  OOMPULSOKY  PAYMENT  INTO  COURT. 

1.  The  general  rule  as  laid  down  by  Lord  Eldon,  and  General 
which  has  ever  since  been  acquiesced  in,  is,  that  to  call  rule. 
for  payment  of  money  into  Court,  "the  plaintifE  must 
either  be  solely  entitled  to  the  fund  or  have  acquired'in 

the  whole  of  the  fund  such  an  interest,  together  with 
others,  as  entitles  him  on  his  own  behalf,  and  the  behalf 
of  those  others,  to  have  the  fund  secured  in  Court  {m). 
It  is  not  indispensable  that  the  plaintiff  should  be  the 
person  exclusively  interested;  for  if  he  have  a  partial 
or  contingent  interest  (n),  it  is  enough,  provided  all  the 
other  persons  interested  in  the  fund  are  before  the 
Court  {o) ;  and  occasionally  the  Court  will  make  orders 
for  payment  into  Court,  although  some  of  the  persons 
interested  in  the  money  are  *  not  before  it  {p),  [  *  977] 
or  the  defendant  does  not  admit  that  all  are  before 
it  {q).  Where  the  other  persons  interested  are  not 
necessary  parties  to  the  suit,  payment  into  Court,  if  con- 
sisteiit  with  the  relief  sought  in  the  suit,  may  be  obtain- 
ed without  service  on  them  of  the  notice  of  motion  (r) ; 
but  where  ce^stuis  que  trust  had  been  served  with  the  copy 
of  a  bill  which  prayed  the  appointment  of  new  trustees, 
and  a  transfer  of  the  fund  not  into  Court  but  to  the  new 
trustees,  the  Court  held  that  the  parties  served  with  a 
copy  of  the  bill  must  be  served  wiih  notice  of  the  motion 
to  tratnsfer  the  fund  into  Court  (s). 

2.  If  the  defendant  admits  himself  to  be  a  trustee  Plaintiff 
for  some  one,  but  it  remains  to  be  ascertained  whether  may  move 
he  is  a  trustee  for  the  plaintiff  or  for  other  parties,  the  ";Po°  ^  V°^ 
plaintiff  may  move  upon  his  possible  title,  where  all  ®^^^®  *^*'®' 
persons  are  before  the  Court  among  whom  there  will 

be  found  some  one  who  is  entitled  (t).     "  In  a  contest 

(m)  Freeman  v.  Fairlie,  3  Mer.  29;  and  see  Dubless  v.  Flint,  4 
M.  &  Cr.  502;  M'Hardy  v.  Hitchcock,  11  Beav.  77. 

(n)  Ross  V.  Eoss,  13  Beav.  89. 

(o)  Whitmarsh  v.  Eobertson,  4  Beav.  26;  Bartlett  v.  Bartlett, 
4  Hare,  631. 

(p)  "Wilton  V.  Hill,  2  De  G.  M.  &  G.  807;  Hamond  v.  "Walker, 
3  Jur.  N.  S.  686. 

(})  Symonds  v.  Jenkins  ;  34  L.  T.  N.  S.  277;  24  "W.  E.  512. 

(r)  Marrvatt  v.  Marrvatt.  23  L.  J.  N.  S.  Ch.  876. 

(g)  Lewellin  v.  Cobbold.  1  Sra.  &  G.  572. 

(t)  See  Bolder  v.  Bank  of  England,  10  "Ves.  355 ;  "Whitmore  v. 
Turquand,  IJ.  &  H.  296  ;  but  see  Dubless  v.  Flint,  4  M.  &  pr. 
502;  M'Hardy  v.  Hitchcock,  11  Beav.  73. 
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as  to  the  title  to  any  particular  property,"  said  Lord 
CotteDham,  "  the  Court  will,  in  some  cases,  take  pos- 
session of  the  subject-matter  of  the  contest  for  security 
until  it  adjudicates  upon  the  right.  Such  cases  gener- 
ally arise  when  the  property  is  in  the  hands  of  stake- 
holders, factors,  or  trustees  who  do  not  themselves 
claim  any  title  to  it.  In  ordering  money  into  Court 
under  such  circumstances,  the  Court  does  not  disturb 
the  possession  of  any  party  claiming  title,  en:  direct  a 
payment  before  the  liability  to  pay  is  established  "  (m). 

3.  Occasionally,  where  the  fund  is  clear,  and  is  divis- 
ible between  the  plaintiff  and  defendant  in  certain  pro- 
portions, the  Court  has  ordered  the  defendant  to  pay 
into  Court  the  share  only  of  the  plaintiff  (v). 

4.  [It  was  formerly  the  rule  of  the  Court  that  where 
the  motion  was  made  before  decree  the  merits  upon 
which  it  was]  founded  must  be  admitted  by  the  de- 
fendant's answer,  and  that  no  evidence  as  to  merits 
could  be  adduced  a fende  (w)K  Thus  if  money  was 
[  *  978]  *  standing  in  the  joint  names  of  several  persons 
as  of  three  trustees,  it  would  not  be  ordered  into  Court  on 
the'  admission  of  the  specific  sum  by  one,  though  the 
others  admitted  that  a  sum  was  standing  in  their  joint 
names,  and  the  plaintiff  offered  to  read  affidavits  sworn 
by  them  frpm  which  the  amount  of  the  sum  would  ap- 
pear (x).  [But  in  a  recent  ease  (y)  the  Court  of  Ap- 
peal intimated  an  opinion  that  any  admission,  whether 
direct  or  implied,  would  be  sufficient  to  enable  the  Court 
to  act;  and  in  a  subsequent  case,  where  a  motion  was 
made  in  an  administration  action,  after  the  defendant's 
appearance  but  before  any  pleadings  had  been  delivered, 
for  payment  into  Court  of  sums  of  money  alleged  to 

f  jt)  Hichardson  v.  Bank  of  England,  4  M.  &  Cr.  171. 

(v)  Rogers  v.  Eogers,  1  Anst.  174  ;  Hamond  v.  Walker,  3  Jnr. 
N.  S.  686;  see  Score  v.  Ford,  7  Beav.  336. 

-  (w)  Beaumont  v.  Meredith,  3  V.  &  B.  181,  per  Lord  Eldon  ; 
Richardson  v.  Bank  of  England,  4  M.  &  Cr.  171,  175,  per  Lord 
Cottenham;  Dubless  v.  Flint,  4  M.  &  Cr.  502;  Black  ».  Creighton, 
2  Moll.  554,  per  Sir  A.  Hart ;  and  see  Green  v.  Pledger,  3  Hare, 
171;  Hagell  j;.  Cnrrie,  2  L.  E.  Ch.  App.  452.  [However  in  Jer- 
vis  V.  "White,  6  Ves.  738,  Lord  Eldon  took  the  affidavit  ot  the 
plaintiff  charging  the  defendant  with  having  a  sum  of  money  in 
his  hands  and  an  affidavit  of  the  defendant  before  answer  to- 
gether as  an  admission,  and  ordered  the  money  into  Court.]  The 
59th  sect,  of  15  &  16  Vict.  c.  86,  directing  the  defendant's  answer 
to  be  viewed  merely  as  an  affidavit  in  motions  for  injunction  or 
receiver,  &c.,  did  not  touch  motions  for  payment  into  Conit. 

(x)  Boschetti  v.  Power,  8  Beav.  98. 

[{y}  London  Syndicate  v.  Lord,  8  Ch.  D.  84.] 

»  M'Tighe  v.  Dean,  7  C.  Green,  81. 
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be  in  the  defendant's  hands,  and  the  motion  was  sup- 
ported by  the  afiSdavit  of  the  plaintiff,  but  the  defendant 
though  served  with  notice  of  the  motion  did  not  ap- 
pear, it  was  held  by  the  late  M.  E.  that  the  defendant 
must  betaken  to  have -adinitted  that  he  had  received 
the  money  as  he  had  not  denied  it,  and  he  was  ordered 
to  pay  the  amount  into  Court  (y) ;  and  admissions  by 
a  trustee  in  correspondence  that  he  has  received  the 
money,  and  a  recital  to  that  effect  in  the  settlement 
which  was  executed  by  him,  are  sufficient  to  found  the 
order  (z).] 

5.  And  it  would  seem  that  [the  old  rule  was  that]  not  old  rule  that 
only  must  the  plaintiff  have  been  able  to  read  from  the  auswer 
answer  an  admission  of  the  defendant's  receipt  of  the  should  con- 
money,  but  also  an  admission  of  his  own  title,  orprob-  *^i"  ■*"  ^" 
able  title,  e.  g.  as  next  of  kin,  heir-at-law,  &c.,  and  tha,t  piaintift's 

if  the  defendant  ignored  the  plaintiff's  title,  the  money  title. 
would  not  have  been  ordered  into  Court  (a).     But  ^n  a 
suit  to  establish  a  constructive  trust,  the  rights  of  the 
plaintiff  might  have  appeared  so  clear  upon  the  answer, 
that  the  Court,  notwithstanding  a  formal  denial  by  the 
defendant  that  he  was  a  trustee,  would  have  felt  itself 
justified  in  ordering  payment  (6).     [It  is  conceived  rpj,gggnt 
that  under  the  present  practice  any  admission,  by  the  practice.] 
defendant  of  the  plaintiff 's  title,  whether  expressed  or 
implied  *  from  his  conduct,  would,  be  sufficient  [  *  979  ] 
to  enable  the  Court  to  order  money  into  Court  (c). 

6.  AVhere  the  motion  is  made  after  decree  the  Court  rp  ,  . 
will  order  money  into  Court  in  any  case  where  it  is  as-  after  decree.] 
certained  to  its  satisfaction,  that  the  amount  must  in 

any  event  be  ultimately  payable  by  the  defendant,  and 
if  the  certificate  of  the  chief  clerk  has  not  been  made 
finding  the  amount  due,  the  Court  will  in  a  proper  case 
satisfy  itself  by  an  examination  of  the  evic^ence  as  to 
the  amount,  and  order  payment  of  the  amount  so  ascer- 
tained (d).] 

7.,  The  plaintiff  cannot  ask  for  payment  of  money  Paymentinto 
into  Court  upon  the  footing  of  an  equity  not  ialleged  by  Court  must 
be  upon  the 

[(?/)  Freeman  v.  Cox,  8  Ch.  T>.  148.-  In  a  recent  case  in  Ireland 
v.  C.  Chatterton  declined  to  follow  Freeman  v.  Cox  ;  see  Nesbitt 
V.  Baldwin.  7  L.  R.  Ir.  134.] 

[(«)  Hampden  v.  Wallis,  27  Ch.  D.  251.] 

(a)  Dubless-j).  Flint,  4  M.  &  Cr.  503  ;  M'Hardy  v.  Hitchcock, 
11  Beav.  73;  Bank  of  Turkey  v.  Ottoman  Company,  2  L.  R.Eq. 
366. 

(6)  Hagell  v.  Currie,  2  L.  E.  Ch.  App.  452,  per  L.  J.  Cairas. 

[(c)  See  Freeman  v.  Cox,  8  Ch.  D.  148  ;  but  see  Nesbitt  v. 
Baldwin,  7L.,E.  Ir.  134.] 

1(d)  London  Syndicate  v.  Lord,  8  Ch.  D.  84.] 
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footing  of  an 
equity 
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■  that  fand 
should  be 
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defendant's 
hands. 


Payment  not 
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answer  may 
be  verified 
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Jiim  in  his  pleadings,  but  only  stated  by  the  answer  [or 
statement  of  defence.]  Thus,  where  the  plaintiff  filed 
a  bill  claiming  one-fifth  of  the  residuary  estate  of  a 
testator  and  asking  relief  as  in  the  case  of  an  open  ac- 
count, and  the  defendant  by  his  answer  stated  a  deed 
amounting  to  a  settlement  of  account  under  which  he 
admitted  a  sum  to  be  due  from  him,  it  was  held  that  the 
plaintiff  could  not  without  amending  his  bill  obtain 
payment  into  Court  of  the  sum  so  admitted  to  be  due  (e). 

8.  It  is  not  necessary  that  the  defendant  should  ac- 
knowledge the  fund  to  be  in  his  hands  at  the  time  of 
the  answer;  for  if  he  admit  that  he  once  actuaUy  re- 
ceived it,  and  state  that  he  afterwards  applied  it  in  a 
way  not  authorized  by  the  trust,  the  Court  will  fasten 
upon  the  receipt,  and  not  allow  him  to  discharge  him- 
self by  pleading  a  breach  of  duty;  as,  if  a  trustee  ad- 
mit that  he  once  had  a  fund  in  his  hands,  but  that  he 
afterwards  allowed  it  to  be  received  by  a  co-trustee  who 
misapplied  it  (/),  or  that  he  aftervcards  sold  it  out  and 
did  not  re-invest  it  (g),  or  paid  it  away  improperly  (A), 
or  lent  it  on  personal  (i)  or  other  security  (k),  not  within 
the  terms  of  the  trust.  And  no  attention  will  be  paid 
to  the  objection  that  the  suit  is  for  the  very  purpose  of 
securing  the  fund,  and  therefore  that  the  money  ought 
not  to  be  ordered  into  Court  Until  decree  (l). 
[  *980  ]  *  9.  But  if  an  executor  (and  the  rule  must 
apply  equally  to  a  trustee)  admits  in  his  answer  [or 
statement  of  defence]  that  he  has  received  a  specific 
sum,  but  adds  that  he  has  made  payments,  the  amount 
whereof  he  does  not  specify,  in  respect  of  the  testator's 
estate,  the  Court  will  allow  him  to  verify  liy  affidavit 
the  amount  of  the  payments  properly  made,  and  will 
order  him  to  pay  in  the  actual  balance  (m) 

10.  Payment  of  money  into  Court  is,  in  general,  con- 

(e)  Proudfoot  v.  Hume,'  4  Beav.  476. 

(/)  Ingle  B.  Partridge,  32  Beav.  661 ;  Symonds  r.  Jenkins,  34 
L.  T.  N.  S.  277 ;  24  \V.  E.  512. 

iff)  Wiglesworth  v.  Wiglesworth,   16  Beav.  272 :  Phillipo  v.  ' 
Mnnnings,  2  M.  &  Cr.  309  ;  and  see  Meyer  v.  Montiiou,  4  Bear. 
346  :  Putter  v.  Jackson,  6  Beav.  424. 

(A)  See  Scott  v.  Becher,  4  Price,  350  ;  Meyer  v.  Montriou,  4 
Beav.  343 ;  Nokes  v.  Sepjings,  2  Ph.  19. 

(i)  Vigrass  v.  Binfiield,  3  Mad.  62  ;  CoUis  v.  Collis,  2  Sim.  365; 
Eoy  V.  Gibbon,  4  Hare,  65. 

(k)  Wyatt  V.  Shariatt,  3  Beav.  498 ;  Ckisteker  v.  Horrox,  3  Y. 
&  C.  530  ;  Hinde  v.  Blake,  4  Beav.  597 ;  Bourne  u  Mole,  8  Beav. 
177.  ' 

(l)  See  Eothwell  v.  Eothwell,  2  S.  &  S.  217 ;  Wyatt  v.  Shar- 
ratt,  3  Beav.  498  ;  Collis  v.  Collis,  2  Sim.  365. 

(m)  Anon.  4  Sim.  359  ;  and  see  Proudfoot  v.  Hume,  4  Beav. 
476 ;  Eoy  v.  Gibbon,  4  Hare,  65. 
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fined  to  the  oases  of  a  defendant's  admission  of  actual  Payment 
possession  of  the  fund,  or  of  a  receipt  not  followed  by  of  money 
any  subsequent  legal  dischairge,  and  is  not  ordered  ^*°  ^S"'^^ 
upon  a  mere  admission  of  facts  from  which  a  liability  °°  a°mere 
may  be  inferred  (n).     Thus,  if  a  defendant  admit  that  admission  of 
he  has  had  a  fund  in  his  hands  from  a  certain  time,  circum- 
and  it  clearly  appears  that  he  is  liable  and  will  be  de-  fiances  show- 
creed  at  the  hearing  to  pay  interest;  yet  the  Court  will  u^uity. 
not  order  him  to  pay  interest  on  motion  (o),  unless  he 
also  admit  that  he  has  actually  made  interest,  which 
amounts  to  a  receipt  (p). 

11.  The  case  of  Rothwell  v.  Rothwell  (g)  is  no  excep-  Eothwell  v. 
tion  to'  this  rule,  for  there  the  defendant  had  covenanted  Eothwell. 
with  the  trustees  of  his  marriage  settlement  to  pay 

850Z.  within  twelve' months  from  the  marriage;  and  the 
covenant  not  having  been  performed,  the  children  filed 
a  bill  against  the  covenantor  and  the  trustees  to  have 
the  money  raised;  and  the  defendant  admitting  "  bhat 
the  850Z.  had  not  been  got  in,  but  that  it  was  still  in  his 
hands,''''  the  Court  ordered  the  payment  into  Court,  not 
on  the  admission  of  the  debt,  but  "  that  it  was  still  in 
his  hands" 

12.  However,  in  some  cases  the  Court  orders  payment  Special  cases 
into  Court  upon  motion  of  what  is  apparently  a  mere  °^  ^  trustee 
debt;  as,  where  an  executor  or  trustee  admits  li™self  J^,^^  ^^  j^j^ 
to  owe  a  debt  to  the  estate  he  represents,  for  here  the  trust  estate. 
person  to  pay  and  the  person  to  receive  being  the  same, 

the  Court  assumes  that  what  ought  to  have  been  done 
has  been  done,  and  orders  the  payment,  not  as  of  a 
debt  by  a  debtor,  but  as  of  monies  realised  in  hands  of 
the  executor  or  trustee  (r).  Thus,  where  A.,  B.  and  C. 
were  appointed  executors  of  a  will,  of  whom  A.  and  0. 
alone  proved,  and  A.  and  B.  were  appointed  trustees, 
and  a  bill  was  filed  by  A.  for  the  administration 
*of  the  trusts  of  the  will,  and  B.  by  his  an-  [  *981] 
Bwer  admitted  that  he  and  his  partner  Q.  B.  were  in- 
debted to  the  testatrix  at  the  time  of  her  decease,  and 
that  part  of  the  assets  had  been  lent  to  the  partnership 
by  C,  and  that  the  sum  of  1137Z.  7s.  lOJd.  was  due 
from  the  partnership  to  the  estate  on  the  balance  of 

(n)  See  Richardson  v.  Bank  of  England,  4  M.  &  Cr.  174  ;  Pea- 
cham  V.  Daw,  G  Mad.  98. 

(o)  Wood  V.  Downes,  1  V.  &  B.  50. 

(p)  Freeman  v.  Fairlie,  3  Mer.  43 ;  see  Wood  v.  Downes,  1  V. 
&  B.  50. 

(g)  2  S.  &  S.  217  ;  see  Richardson  v.  Bank  of  England,  4  M.  & 
Cr.  174. 

(r)  Richardson  v.  Bank  of  England,  4  M.  &  Cr.  174,  per  Lord 
Cottenham. 
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accounts,  and  that  the  debt  owing  from  the  partnership, 
and  the  monies  received  from  C.-the  executor,  had  been 
treated  as  part  of  the  assets,  and  applied  .partly  in  pay- 
ment of  testatrix's  debts,  and  as  to  the  residue  upon 
the  trusts  of  the  will,  the  Court  held,  notwithstanding 
B.'s  disclaimer  of  having  acted,  that  he  must  be  deemed 
to  have  acted  as  executor  and  trustee,  and  as  such  to 
have  received  the  monies  in  question,  and  ordered  him 
to  pay  the  balance  into  Court  (s). 
■VVTiere  13.  Trustees  will  not  be  ordered  to  pay  into  Court 

trustees  mean  where  they  have  a  discretionary  power  over  the  fund, 
to  apply  the  and  it  appears  that  they  are  intending  bond  fide  to  ex- 
I  ercise  it;  for  this  would  only  lead  to  expense  by  occa- 

sioniug  the  necessity  of  another  application  to  have 
the  fund  paid  out  again  (t). 
Whether  the  '    14-  Lord  Langdale  once  said,  that  according  to  the 
order  is  old  practice  it  was  mere  matter  of  course  to  order  trust 

matter  of  funds  into  Court,  but  that  the  question  now  was  whether 
course.  there  existed  apy  sufficient  ground  for  the  order,  such 

as  danger  of  the  fund,  &c.  (u).  V.  C.  Stuart,  subse- 
quently declared  his  adherence  to  the  old  practice  (v) ; 
[but  in  a  recent  case  V.  C.  Hall  was  of  opinion  that  the 
rule  was  not  absolute,  but  a  reasonable  ground  for  the 
payment  must  be  mad^  out  (t«)]. 
Payment  15.  The  Court  will  occasionally  make  an  order  for 

into  Gourt  at  payment  into  Court   at  the  hearing  of  the  cause,   "  ex 
the  healing,    (^g^j^io  jiisHtim,"  though   it  might  have  hesitated  to  do 
so  upon   an  interlocutory   application  by  motion;  as, 
where  a  plaintiff  having'  only  a  remote  contingent  in- 
terest in  a  fund  claims  at  (he  hearing  to  have  the  fund 
brought  into  Court  (x).     And  an  order  for  payment 
into  Court  will  be  made  at  the  hearing,  if  proper,  with- 
out" any  notice  of  motion  for  that  purpose  (y). 
Timeallowed      l^-  '^^^  time  to  be  given  for  payment  of  money  into 
for  payment   Court  will  depend  on  the  circumstances  of  the  case.     If 
into  Court,     it  be  money  in  the  defendant's  hands,  it  will  be  ordered 
in  forthwith,  and  an  immediate  transfer  may  be  directed 
[  *  982  ]  of  stock  standing  in  the  defendant's  *  name. 
Where  the  defendant  had  improperly  lent  a  sum  on 
personal  security,  but  no  insolvency  was  suggested  nor 
any  danger  as  to  the  money,  the  Court  ordered  it  to  be 
paid  in,  on  or  before,  the  first  day  of  the  following 

(s)  White  V.  Barton,  18  Beav.  192. 

{t)  Talbot  V.  Marsfleld,  2  Dr.  &  Sm.  285.     ■ 

(«)  Ross  B.  Ross,  12  Beav.  89.  . 

(»)  Robertson  v.  Scott,  14  L.  T.  N.  S.  187. 

[(w)  Be  Braithwaite,  21  Ch.  D.  121.] 

(iB^  Governesses  Institution  v.  Rusbridger,  18  Beav.  467. 

(y)  Isaacs  v.  Weatherstone,  10  Hare,  App.  xxx. 
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term  (z).  In  another  case,  where  the  defendant  had 
lent  820Z.  upon  a  mortgage  not  authorized  by  the  trust, 
the  Court  allowed  six  weeks,  with  liberty  to  apply  for 
further  time  if  the  circumstances  should  then  warrant 
the  indulgence  (o).  ' 

17.  Where  a  [notice  in  lieu  of]  distringas  or  injunc-  Distringas, 
tion  has  been  previously  obtained  against  the  transfer 
of  the  stock,  the  Court  orders  the  transfer  into  Court 
to  be  made,    "notwithstanding  the  notice  or  injunc- 
tion." 


SECTION  IV. 

OF    EECEIVEBSHIP. 

1.  As  the  cestuis  que  trust  or  parties  beneficially  Eeceiver  will 
interested  in  an  estate  are  in  equity  the  owners  of  it,  be  appointed 
should  they  concur  in  an  application  for  a  receiver  and  ?■*  '•'^^ 

the  trustee  consents,  the  Court  will  at  any  time  make  a°i  UTe^cesl  ' 
the  order  (6).     But  the  usual  recognisances  will  not  be  que  trust. 
dispensed  with  (c).  _  , 

2.  And  as  each  cestui  que  trust  is  entitled  to  have  j^i^q  where 
the  fund  properly  protected,  a  receiver  will  be  granted  trustee  is 
at  his  instance  if  it  can  be  shown  that  the  trustee  has  guilty  of 
been  guilty  of  misconduct,  waste,  or  improper  disposi-  ™|iscondnct, 
tion  of  the  trust  estate  (d) ',  or  that  he  has  an  undue  solvent 
leaning  or  bias  towards  one  of.  two  conflicting  par-  bankrupt, 
ties  (e),  or  that  the  fund  is  in  danger  from  his  being  &c. 

(z)  Vigrass  v.  Binfleld,  3  Mad.  62;  and  see  Hinde  v.  Blake,  4 
Beav.  597;  Hoy  v.  Gibbon,  4  Hare,  65. 

(a)  Wyatt  V.  Sharratt,  3  Beav.  498;  Score  v.  Ford,  7  Beav. 
333.  . 

(J)  Brodie  v.  Barry,  3  Mer.  695;  Beaumont  v.  Beaumont,  cited 
lb.  696;  see  Browell  v.  Eeed,  1  Hare,  435. 

(e)  Manners  v.  Furze,  11  Beav.  30;  Tylee  v.  Tylee,-17  Beav. 
583. 

(d)  Anon.  12  Ves.  5  per  Sir  W.  Grant;  and  see  Middleton  v. 
Dodsvifell,  13  Ves.  266;  Howa,rd  v.  Papera,  1  Mad.  142;  Richards 
V.  Peirkins,  3  Y.  &  C.  29P;  Evans  v.  Coventry,  5  De  G.  M.  &  G. 
911. 

(e)  Earl  Talbot  v.  Scott,  4  K.  &  J.  139. 

•  If  proceedings  are  instituted  to  secure  the  removal  of  the 
trustee,  the  cestuia  que  trust  are  entitled  to  the  appointment  of  a 
receiver  for'  the  estate,  since  the  trustee  has  a  right  to  answer 
their  complaint  and  to  have  a  regular  and  full  hearing  thereon, 
and  as  it  is  necessary  in  the  time  which  must  elapse  before  this 
can  take  place,  that  the  fund  be  properly  protected;  Beierly  v. 
Brooke,  4  Gratt,  208;  Edie  v.  Applegate,  14  lo.  273. 
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in  insolvent  circumstances  (/))  or  being  a  bankrupt  (gr), 
or  that  one  trustee  has  misconducted  himself,  the  other 
[  *  983  ]  consenting  to  the  order  {h),or  that  he  is  *in- 
capacited  from  acting  (*'),  or  that  the  executor  is  a  per- 
son of  bad  character,  drunken  habits,  and  great  pov- 
erty (k).  [And  a  receiver  v^ill  be  appointed  against 
an  executor  in  a  creditors'  action,  if  there  is  any  danger 
of  his  paying  any  creditor  in  full,  and  the  application 
for  a  receiver  in  such  a  case  may  be  made  ex  parte  im- 
mediately upon  the  issuing  of  the  writ  (Z). 

3.  And  a  receiver  was  appointed  [in  a  case  under  the 
old  law]  where  the  executrix  was  a  feme  covert,  and 
the  husband,  besides  being  in  indifferent  circumstances, 
was  out  of  the  jurisdiction,  for  in  such  a  case,  said  the 
Court,  if  the  executrix  waste  the  assets  or  refuse  pay- 
ment, the  party  aggrieved  has  no  remedy,  as  the  hus- 
band must  be  joined  in  the  action  (m).  [But  now  that 
the  husband  is  not  a  necessary  party  to  an  action  against 
the  executors,  and  is  not  subject  to  liabilities  by  reason 
of  any  devastavit  committed  by  his  wife  unless  he  has 
acted  or  intermeddled  in  the  administration,  it  is  con- 
ceived that  his  poverty  or  absence  would  be  no  ground 
for  the  appointment  of  a  receiver  («■).] 

4.  And  a  receiver  has  been  ordered  where  four  trus- 
tees had  been  named  in  a  will  and  one  died,  and  another 
wag  abroad,  and  the  third  had  scarcely  interfered  in  the 
trust,  and,  the  fourth  submitted  to  a  receiver  by  his 
answer  (o).  In  another  case  three  trustees  had  dis- 
agreed, and  a  receiver  was  appointed  (p) :  the  order  was 
taken  by  arrangement  between  the  parties,  but  the  Court 
had  previously  expressed  its  opinion  that,  unless  the 
trustees  could  agree,  a  receiver  rmist  be  appointed  (g). 
Where  two  out  of  three  trustees  chose  to  act  separately, 
and  took  securities' in  their  own  names  omitting  that  of 
the  dissentient  trustee,  a  cestui  que  trust  was  held  en- 


(/)  Scott  V.  Becher,  4  Price,  346;  Mansfield  v.  Shaw,  3  Mad. 
100;  and  .see  Anon:  12  Ves.  4;  Middletoii  «.  Dodswell,  13Ves. 
266;  Havers  «.  Havers,  Barn.  23. 

(<?)  Gladdon  v.  Stoneman,  1  Mad.  143,  note;  Langley  v.  Hawk, 
5  Mad.  46;  [Be  Hopkins,  19  Ch.  D.  61.] 

(/i)  Middleton  v.  Dodswell,  13  Ves.  266. 

(i)  Bainbrigge  v.  Blair,  3  Beav.    421. 

(k)  Everett  v.  Prythergch,  12  Sim.  367,  368. 


i{l)  Be  Eadcliffe,  deceased,  7  Ch.  D.  733.] 

(m)  Taylor  v.  Allen,  2  Atk.  213. 

[(»)  45  &  46  Vict.  75,  ss.  18,  24.] 

To)  Tidd  V.  Lister,  5  Mad.  429. 

(p)  Day  V.  Croft,  May  2,  1839,  M.  R. 

(2)  See  now  Hart  v.  Denham,  W.  N.  1871,  p. 
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titled  to  a  receiver  (r).  And  the  Court  will  grant  a 
receiver  at  the  instance  of  the  cestui  que  trust,  when  the 
single  trustee  is,  or  all  the  trustees  are  out  of  the  juris- 
diction (s). 

5.  But  the  Court  is  not  in  the  habit  of  granting  a  Receiver  not 
receiver,  and  so  taking  the   administration  out  of  the  granted  on 
hands  of  the  trustees,  the  natural  curators  of  the  estate,  slight 
upon  very  slight  grounds   {ty.     Thus  it  is  no  suffl-  S™™^^- 
cient   cause  for  a  receiver  that  one   of  several  trus- 
tees *  has  disclaimed  (u),  or  is  inactive,  or  [  *  984  ] 

gone  abroad  (v).  Nor  is  it  a  sufficient  cause  that  trus- 
tees are  in  mean  (not  insolvent)  circumstances  (w),  or 
being  trustees  for  sale  have  let  the  purphaser  into  pos- 
session before  they  receive  the  purchase  money,  for  the 
Court  will  not  necessarily  infer  this  to  be  miscon- 
duct (x). 

6.  When  a  receiver  is  appointed  under  the  authority  Eeceiver  not 
of  the  Court,  he  is  appointed  for  the  benefit  of  all  par-  discharged  at 
ties  interested,  and  therefore  will  not  be  discharged  V^^  ™^^^ 
merely  on  the  application  of  the  party  at  whose  instance  of^the  mrtv 
the  order  was  made  (y).  procuring  his, 

7.  However,  when  a  receiver  had  been  appointed  on  appolnt- 

the  application  of  the  plaintifp  the  tenant  for  life,  on  the  ^^nt.  , 

ground  of  the  misconduct  of  one  of  the  trustees,  and  the  •*■'>  exception 
incapacity  of  the  other,  and  afterwards  three  new  trus-  ^rcum-'^^"''^ 
tees  were  appointed  by  the  Court,  who,  on  a  motion  by  stances, 
the  plaintiff  to  discharge  the  receiver,  undertook  to 
receive  the  rents  and  pass  their  accounts  half-yearly 
before  the  Master  in  the  same  way  as  a  receiver,  the 
Court  said  it  was  not  proposed  to  deprive  any  party  of 
the  protection  of  a  receiver,  but  merely  to  substitute  the 
trustees  in  his  place;  that  the  tenant  for  life  ought  not 
unnecessarily  to  be  charged  with  the  costs  of  a  receiver; 

(r)  Swale  v.  Swale,  22  Beav.  584. 

(«)  Noad  V.  Backhouse,  2  Y.  &  C.  C.  C.  529;  Smith  v.  Smith, 
10  Hare,  App.  Ixxi. 

(t)  See  Middleton  v.  Dodswell,  13  Ves.  268;  Barkley  i:  Lord 
Eeay,  2  Hare,  306. 

(k)  Browell  v.  Reed,  1  Hare,  434;  but  see  Tait  v.  Jenkins,  1 Y. 
&.C.  C.  C.  492. 

(v)  Browell  v.  Reed,  1  Hare,  435,  per  Sir  J.  Wigram. 

(w)  Anon,  case,  12  Ves.  4;  Howard  «.  Papera,  1  Mad.,  142;  and 
see  Ha  thorn  th  waits  )•.  Russel,  2  Atk.  126.  In  Havers  v.  Havers, 
Barn.  23,  the  Court  considered  misapplication  probable. 

(a;)  Browell  v.  Eeed,  1  Hare,  434. 

y)  Bainbrigge  v.  Blair,  3  Beav.  423,  per  Lord  Langdale. 

'  Ogden  V.  Kip,  6  Johns.  Ch.  160.  There  must  be  good  reason 
to  fear  that  the  property  will  not  be  forthcoming  at  the  end  .of 
the  litigation,  or  no  receiver  will  be  appointed.  Poythress  v. 
Poythress,  16  Ga.  406;  Ogden  v.  Kip,  6  Johns.  Ch.  160. 
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Expense  of 
receiver  falls 
on  life 
estate. 
[Eeceiver's 
priority  for 
his  costs  'and 
remunera- 
tion.] 


tihat  it  was  not  intended  to  put  the  tenant  for  life  in 
possession;  that  if  any  objections  -were  shown  to  the 
trustees  the  application  would  bo  refused,  but  in  the 
absence  of  such  objections  it  was  a  reasonable  request? 
and  the  order  for  discharging  the  receiver  was  made  (z). 

8.  "Where  the  Court  appoiAts  a  receiver,  the  poundage 
and  the  expenses  of  passing  his  accounts  fall  upon  the 
income  of  the  tenant  for  life  (a). 

[9.  Where  property  was  realized  in  an  ac^iion  by  de- 
benture-holders against  their  trustees  to  execute  the 
trusts  of  the  deed  for  securing  the  debentures,  and  a 
receiver  and  manager  had  also  been  appointed  in  the 
action,  the  receiver  and  manager  was  allowed  the  balance 
due  to  him,  including  his  remuneration  and  his  costs  of 
the  action,  in  priority  to  the  costs,  charges,  and  expenses 
of  the  trust'ees,  and  the  costs  of  the  plaintiffs  other 
than  the  plaintiffs'  costs  of  the  realization  of  the  pro- 
perty (6).] 


[  *  985J 


*  SECTION  V. 

OF    COSTS   OF    SUIT. 


Costs  as 
between 
trustees  and 
strangers. 


Costs  where 
trustees  can- 
not make  a 
title. 

Trustee  made 
a  defendant 
as  a  necessary 
party. 


L  As  between  strangers  on  the  one  hand,  and  trustees 
and  cestuis  que  trust  on  the  other. 

1.  In  these  cases,  the  trustee  is  on  no  better  footing 
than  any  ordinary  plaintifif  or  defendant,  for  the  circum- 
stances of  the  trust  cannot  be  allowed  to  affect  the  in- 
terest of  a  third  person  (c).  Thus,  if  a  trustee  fail  in 
his  application  to  the  Court,  he  must  pay  the  costs  of 

it  (a). 

2.  So,  in  a  suit  by  a  stranger  for  specific  perform- 
ance of  a  contract,  the  vendor  trustee  for  sale  must,  if 
he  cannot  make  a  title,  pay  the  costs  of  the  suit  agree- 
ably to  the  general  rule  (e). 

3.  So,  where  trustees  or  executors  are  brought  be- 
fore the  Court  as  necessary  parties  by  a  stranger,  if  the 
trustees  or  executors  contest  the  claims  of  the  plaintiff 

(z)  Bainbrigge  v.  Blair,  3  Beav.  421,  423,  424;  and  see  Poole  o. 
Franks,  1  Moll.  80. 

(a)  Shore  v.  Shore,  4  Drew.  510. 

[(6)  Batten  v.  "Wedgwood  Coal  and  Iron  Company,  28  Ch.  D. 
317.] 

(c)  Burgess  v.  Wheate,  1  Eden,  251,  per  Lord  Northington. 

(rf)  Ex  parte  Angerstein,  9  L.  E.  Ch.  App.  479;  [Pitts  v.  La 
Fontaine,  6  App.  Cas.  482.] 

(e)  Edwards  o.  Harvey,  G.  Coop.  40;  and  see  Hill  v.  Magan, 
2  Moll.  4B0;  Elsey  v.  Lutyens,  8  Hare,  164. 
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and  the  plaintiff  recover  in  the  suit,  they  are  not  en- 
titled to  the  costs  (f). 

4.  If  a  plaintiff  fail  in  his  suit,  but  stands  in  so  hard  Plaintiff 

a  case  that  he  ought  not  to  pay  any  costs,  the  Court  failing  in  his 

will  not  oblige  him  to  pay  the  costs  of  a  defendant  be-  '™*  °°*. 

cause  the  latter  happens  to  sustain  the  character  of  a  ?^f  t!l*f ''^ 
.  ,       ,       /    \  '■  '■  '        ,  Dound  to  pay . 

trustee  (g).  _  costs  of  a 

5.  In  a  foreclosure  action  against  the  mortgagor  and  trustee, 
his  trustee  to  bar  dower,  the  trustee  is  not  entitled  to  Trustee  to 
his  costs  as  against  the  mortgagee  (h).  bar  dower. 

6.  "Where  an  action  by  a  stranger  is  dismissed  with  Trustee  has 
costs,  a  trustee,  who  ^s  a  defendant,  wUl  not,  as  is  usual  costs  as 
between  trustee  and  cestui  que  trust,  be  ordered  his  costs  lietween 
as  betwef^A  solicitor  and  client,  but  only  as  between  ^^^  g^f 
party  and  party  (i)\  ^     y  o°  y- 

7.  Where  money  has  been  paid  into  Court  by  a  Eail-  Trustee 
way  Company,  and  the  cestuis  que  trust  are  petitioners  respondent 
and  the  trustee  a  respondent,  the  company  must  pay  *°  petition  of 

'the  costs  of,  both,  as  the  trustee  *  is  justified  [  * 986]  ^^^J^/ «"^ 
in  appearing  separately  to  inform  the  Court  that  the 
order  is  right  (k). 

8.  If  a  creditor  filed  a  bill  against  an  executor  for  costs  iii 
payment  of  a  debt,  the  rule  which  [until  the  recent  al-  creditor's 
teration  in  the  practice  of  the  Court]  prevailed  at  law  ^"i*- 
was  not  also  the  rule  of  equity,  viz  :  that  if  the  cred- 
itor'recovered  he  should  be  entitled  to  his  costs,  de  bonis 
testatoris,  and  if  there  were-  none,  then  de  bonis  pro- 
pits  of  the  executor  ;  for  the  considerati6n  of  costs  in 
equity  rested  entirely  in  the  discretion  of  the  Court  (Z).  Executor 
As  the  law  formerly  stood,  if  the  assets  were  not  suffi-  (though  not  • 
cient  to  cover  both  the  plaintiff's  debt  and  costs,  the  no^^Md'^' 
executor  was  not  decreed  in  equity  to  pay  costs  person-  entitled  to 
ally  (m),  unless  he  had  misconducted  himself,  as  by  his  costs  in 
having  satisfied  simple  contract  debts  in  preference  to  preference  to 

^ 1 "^ the  plaintiff. 

(/)  Rasliley  v.  Masters,  1  Ves.  jun.  201,  see  205. 

(g)  Browdie  v.  St.  Paul,  1  Ves.  jun.  326,  see  334. 

(h)  Horrocks  v.  Ledsam,  2  GoU.  208. 

(j)  Mohun  V.  Mohun,  1  Sw.  201;  Sounders  v.  Saunders,  3  Jui. 
N.  S.  727. 

(k)  Ex  parte  Metropolitan  Railway  Company,  16  W.  E.  996. 

(i)  Twisleton  «.  Thelwel,  Hard.  165;  Uvedale  v.  TJvedale,  3 
Atk.  119;  but  see  Dsivj  v.  Seys,  Mos.  204.  [Now  by  Eules  of 
the  Supreme  Court,  1883,  Order  65,  E.  1,  the  costs  of  and  linci- 
dent  to  all  preoeedings  in  the  Supreme  Court  are  in  the  discre- 
tion of  the  Court.] 

(m)  Twisleton  v.  Thelwel,  Hard.  165;  Morony  v.  Vincent,  2 
Moll.  461. 


1  Ealston '».  Telfair,  2  Dev.  &  Bat.  414;  McKein  v.  Handy,  4 
Md.  Ch.  234. 

t  11  LAW  OF  TEUSTS. 
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Trustee  en- 
titled to 
costs  as  a 
general 
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debts  upon  specialty  (n)  ;  but  he  was  not  entitled  to 
retain  his  own  coats  out  of  the  assets  in  preference,  to 
the  claims  of  the  plaintiff  (o).  And  if  a  bill  had  been 
filed  by  a  specialty  creditor,  and  the  specialty  debt  had 
exhausted  the  personal  assets,  the  executor  could  not 
have  claimed  to  be  reimbursed  out  of  the  real  estate  to 
the  prejudice  of  the  testator's  heir  (p)  ;  for  the  execu- 
tor, it  was  said,  should  have  considered  the  risk  before 
he  applied  for  the  probate  (q).  But  now  the  practice 
is  that  the  executor  shall  have  his  Own  costs  in  the  first 
place,  even  as  against  the  plaintiff,  for  the  Court  will 
not  take  the  fund  out  of  his  hands  until  his  costs  are 
paid  (r). 

il.   Of  costs  as  between  trustees  and  cestuis  que  trust, 
inter  se. 

1.  The  general  rale  is  that  a  trustee  shall  have  his 
costs  of  suit  awarded  to  him  at  the  hearing  either  out 
of  the  trust  estate,  or  to  be  paid  by  his  cestui  que 
[  *  987]  trust  {sy.  And  if  there  be  a  fund  under  *  the  ' 
control  of  the  Court  he  will  have  his  costs  as  between 
solicitor  and  client  (<).     And  if  there  be  no  fund,  still 

(n)  JeflFeries  v.  Harrison,  1  Atk.  468;  and  see  Bennett  v.  Att- 
kins,  1  y.  &  C.  247;  Wilkins  v.  Hunt,  2  Atk.  151. 

i(o)  Humphrey  v.  Morse,  2  Atk.  468;  Sandys  v.  Watson,  2  Atk. 
80;  and  see  Adair  v.  Shaw,  1  Sch.  &  Lef.  280. 

(p)  Uvedale  v.  Uvedale,  3  Atk.  119;  and  see  Nash  v.  Dillon,  1 
Moll.  237. 

(q)  See  Uvedale  v.  Uvedale,  3  Atk.  119;  Humphrey  v.  Morse, 
2  Atk.  408. 

(r)  Bennet  v.  Going,  1  Moll.  529;  Tipping  ii.  Power.  1  -Hare, 
405;  Ottleyi).  Gilby,  8Beav.603;  Tanner  «.  Dnncey,  9  Beav.  339. 

(s)  1  Eq.  Ca.  Ah.  125,  note  (a);  Hall  v.  Hallet,  1  Cox,  141,  per 
Lord  Thnrlow;  Attorney-General  v'.  City  of  London,  3  B.  C.  C. 
171;  Norris  ».  Norris,  1  Cox,  183;  Sammes  v.  Hickman,  2  Ves. 
jun.  38,  per  Lord  Chief  Baron  Eyrfe;  Eushley  v.  Masters,  1  Ves. 
jnn.  201;  Eocke  v.  Hart,  11  Ves.  58;  Maplett  v.  Pocock,  Eep.  t. 
Finch,  136;  Landen  ».  Green,  Barn.  389;  Taylor  v.  Glanville,  3 
Mad.  176,  &c. ;  [-Be  Love,  W.  N.  1885,  p.  58 ;  now  reported  in 
29  Ch.  D.  348.  By  Order  65,  E.  1.  of  the  Enles  of  the  Supreme 
Court,  1883,  the  costs  of  all  proceedings,  including,  the  admin- 
istration of  estates  and  trusts,  are  in  the  discretion  of  the  Court, 
but  this  is  not  to  deprive  an  executor,  administrator,  trustee'  or 
mortgagee,  who  has  not  unreasonably  instituted  or  carried  on  or 
resisted  any  proceedings,  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  according  to  the 
rules  previously  acted  upon  iii  the  Chancery  Division;  see  Se 
■  Hodgson,  W.  N.  1884,  p.  117,  where  the  action  had  been  insti- 
tuted before  the  order  came  into  operation.]  Be  McClellan,  29 
Ch.  D.  495. 

(t)  Mohun  V.  Mohun,  1  Sw.  201,  per  Sir  T.  Plumer;  Moore  v. 
Frowd,  3  M.  &  Cr.  49,  per  Lord  Cottenham. 

'McKimu.  Handy,  4  Md.  Ch.  234;  Day  v.  Day,  2  Green  Ch. 
549;  Scott's  Est.  9W.  &  S.  98;  Bendall  v.  Bendall,  24  Ala.  295. 
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if  the  cestuis  que  trust  choose  to.  bring  the  trustees  be- 
fore the  Court  for  obtaining  its  directions  as  to  the 
rights  of  the  parties  or  the  mode  of  administration,  and 
the  trustee  are  free  from  blame,  the  trustees  are  entitled 
to  their  costs  as  between  solicitor  and  client  as  against 
the  cestuis  que  trust  personally  {u}'  But  if  plaintiffs 
take  proceedings  for  the  purpose  of  creating  a  fund,  of 
which  the  defendants  would  be  trustees  for  plaintiffs, 
if  plaintiffs  succeeded,  but  the  plaintiffs  fail,  the  de- 
fendants are  entitled  as  against  the  plaintiffs  to  costs 
only  as  between  party  and  party  (vy. 

2.  If  it  appear  upon  the  pleadings,  or  the  Court  be  Charges  and 
otherwise  satisfied,  that  the  trustee  has  sustained  expenses, 
charges  and  expenses  beyond  the  costs  of  suit,  the 
Court  will  order  him  his  costs,  charges  and  expenses, 
properly  incurred.  But  an  order  made  in  a  suit  in 
this  form  will  not  comprise  costs,  charges  and  expenses, 
incurred  in  defending  other  suits,  unless  they  be  spe- 
cially mentioned  (w). 

[3.  If  the  trust  estate  be  insufficient  for  the  payment  rpjioritv  i 
of  all  the  costs  of  the  action,  the  trustee  is  entitled  to 
have  his  costs,  charges  and  expenses,  paid  in  priority 
to  the  costs  of  the  cestuis  que  trust  {x).  But  the  costs 
of  realizing  the  trust  estate  will  have  priority  over  the 
trustees'  costs,  charges  and  expenses,  as  will  also  the 
costs  and  remuneration  of  a  receiver  appointed  in  the 
suit  (2/).] 

4.  If  the  trustee  be  a  solicitor,  he  cannot  make  the  Professional 
usual  professional  charges,  but  the  Court  will  not  de-  charges. 
clare  that  the  trustee  shall  have  his  costs  out  of  pocket 

only,  but  will  give  him  his  costs  as  between  solicitor 
and  client  in  the  usual  way,  and  leave  it  to  the  taxing 
officer  to  deal  with  the  effect  of  the  order  (z). 

5.  A  singular  application    of    the  rules  respecting  practice  in 
costs  as  between  trustees  and  third  persons,  and  as  be-  creditors' 
tween    trustees   and    their  cestuis  que    trust   inter  se,  and  legatees' 
arises  in  the  case  of  a  deficient  fund.     If  a  creditor  ^"^^  where 
*pnng  an  action  for  administration  and  thpre  [  *  988  ]  deficient. 

(tt)  Attorney-General  v.  Cuming,  2  Y.  &  C.  C.  C.  155;  but  see 
•Edenborough  v.  Archbishop  of  Canterbury,  2  Russ!  112. 

(»)  Saunders  v.  Saunders,  3  Jur.  N.  S.  727;  Mohun  i;,  Mohun, 
1  Sw.  201. 

(to)  Payne  v.  Little.  27  Beav.  83. 

t(x)  Dodds  V.  Tuke,  25  Ch.  D.  617.] 

[(y)  Batten  v.  Wedgwood  Coal  and  Iron  Company,  28  Ch.  D. 


317.1 
(4 


(z)  York  V.  Brown,  1  Coll.  260. 


1  Downing  «.  Marshall,  37  N.  Y.  380. 
'  Gaylords  v.  Kelshaw,  1  Wallace  81. 
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Decree 


Disclaimer. 


is  a  surplus,  he  can  only  have  costs  as  between  party 
and  party,  for  that  is  all  that  he  is  entitled  to  as 
against  the  residuary  legatees  with  whom  he  has  no  pri- 
Tity;  but  if  the  estate  be  deficient^  and  is  divisible 
amongst  the  creditors  pro  raid,  the  creditor  is  regard- 
ed in  the  light  of  a  trustee  for  himself  and  the  other 
fcreditors,  and  then  as  between  him  and  his  co-creditors 
he  is  allowed  his  costs  as  between  solicitor  and  cli- 
ent. Thus  the  less  the  estate  the  larger'  the  plain- 
tifl's  costa  The  same  principle  applies,  mufatis  mu- 
tandis, to  a  siut  by  a  legatee  where  the  fund,  after  pay- 
ment, of  debts,  is  sufficient  for  discharge  of  the  legacies 
in  full  (a);  but  otherwise  if  the  fund  be  insufficient 
for  payment  of  defete  (6).  Where  the  personalty  had 
been  exhausted,  and  a  creditors'  suit  was  instituted 
agdinst  the  devisees  of  the  real  estate,  which  was  also 
likely  to  prove  deficient,  the  order  was  that  the  pro- 
ceeds should  be  applied  first  in  payment  of  the  costs  of 
plaintiffs  and  defendants  as  between  party  and  party 
pari  passti,  and  then  in  discharge  of  the  debts,  and  if 
the  fund  were  insufficient  for  the  latter  purpose,  then 
as  between  the  plaintiffs  and  the  other  creditors  the 
plaintiffs  should  be  paid  their  extra  costs  as  between 
solicitor  and  client  (c). 

6.  "Where  the  trustee  did  not  appear  at  the  hearing, 
and  a  decree  nisi  was  made  against  him,  and  the  trus- 
tee set  down  thfe  cause  again,  and  prayed  to  have  his 
costs  of  the  suit  upon  his  paying  the  costs  of  the  day, 
Lord  Kenyon  said,  "The  payment  of  the  costs  of  the 
day  makes  the  trustee  rectum  in  curid;  and  as  he  would 
most  unquestionably  have  been  entitled  to  his  costs  if 
he  had  appeared  at  the  original  hearing,  so  he  now 
stands  in  the  same  situation,  and  is  therefore  entitled 
to  his  costs  "  (d). 

7.  But  if  the  decree  has  been  passed,  a  trustee  who 
has  omitted  to  ask  for  his  costs  at  the  hearing  cannot 
have  the  cause  re-heard  upon  the  subject  of  costs  only, 
and  cannot  obtain  an  order  for  payment  of  his  costs 
upon  presenting  a  petition  (e). 

8.  If  a  person  named  as  trustee  be  made  defendant _ 
to  a  suit,  and  by  his  defence  disclaim  the  trust,  the  suit 

(a)  Thomas  v.  Jones,  1  Dr.  &  Sm.  134,  and  cases  there  cited; 
and  see  Tardrew  v.  Howell,  2  GiflF.  530. 

(6)  Weston  v.  Clowes,  15  Sim.  610;  Newman  v.  Hatch,  Set.  on 
Dec.  p.  875,  4th  ed. ;  Wetteuhall  v.  Davis,  9  Jur.  N.  S.  1216;  S. 
C.  nom.  Wetenhall  v.  Dennis,  33  Beav.  285. 

Ic)  Henderson  v.  Dodds,  2  L.  E.  Eq.  532. 

Id)  Norris  v.  Norris,  1  Cox,  183. 

<e)  Colman  v.  Sarrell,  2  Cox,  206. 
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■will  be  dismissed  as  against  him  with  costs  (/) ;  but 
not  with  costs  as  between  solicitor  and  client,  for,  hav- 
ing refused  to  accept  the  ofSce,  he  stands  in  the 
*  position  of  an  ordinary  defendant  (g);  and  [*  989] 
if  his  defence  be  unnecessarily  long,  he  -will  only  be 
allowed  the  reasonable  costs  of  a  disclaimer  (ft). 

9.  If  a  person  be  a  trustee  of  a  deed  void  as  against  Costs  of 
creditors,  or  on  other  grounds,  the  plaintiff  by  praying  trustee  of  a 
a  conveyance  by  the  ttustee  may  elect  to  treat  him  in  '^°^^  deed, 
that  character,  so  as  to  give  him  a  claim  to  costs  {i). 
Otherwise  the  so-called  trustee  is  a  trustee  of  a  nullity, 

■  and  he  and  his  cestui  que  trust  cannot  have  costs  as 
against  the  true  owner  (fc);  more  particularly  if  the 
deed  to  which  the  trustee  is  a  party  contain  a  false  re- 
cital for  the  purpose  only  of  misleading  (Z) ;  and  if  the 
trustee's  claim  to  the  expenses  of  the  so-called  trust  be 
the  occasion  of  the  suit,  he  will  be  ordered  to  pay 
costs  (m).  [So,  where  the  trustee  had  prepared  the 
settlement  and  had  persuaded  the  settlor  to  execute  it, 
he  was  ordered  to  pay  the  costs  of  the  action  to  set  it 
aside  (w).]  If  a  suit  be  instituted  against  trustees  of 
an  instrument,  which  is  a  nullity,  for  enforcing  the 
void  trusts,  and  the  suit  is  dismissed,  the  gwasi  trustees 
will  have  their  costs,  but  only  as  between  party  and 
party  (o). 

10.  If  any  particular  instance  of  misconduct,  or  a  gujt  origi- 
general  dereliction  of  duty  in  the  trustee  (p),'  or  even  nated  by  the 

(/)  Hickman  «.  Fitzgerald,  1  Moll.  14.  micraduct 

(g)  Norway  v.  Norway,  2  M.  &  K.  278,  overruling  Sherratt  v.  "^^'^'•"a'lct., 
Bentley,  1  E.  ifeM.  655. 

(h)  Martin  v.  Persse,  1  Moll.  146. 

(i)  Snow  V.  Hole,  V.  C.  of  England,  March  8,  1845;  and  see 
Goldsmith  v.  Eussell,  5  De  G.  M.  &  G.  547,  556 ;  Dakine  v. 
Whimper,  26  Beav.  571 ;  Ponslbrd  v.  Widnell,  W.  N.  1869,  p. 
81 ;  Travis  v.  Illingworth,  W.  N.  1868,  p.  206  ;  Ex  paHe  Tom- 
linson,  3  De  G.,  F.  &  J.  745  ;  and  see  ante,  p.  640. 

Qc)  Elsey  v.  Cox,  26  Beav.  95  ;  Crossley  v.  Elworthy,  12  L.  E. 
Eq.  158. 

(I)  Turquand  v.  Knight,  14  Sim.  643. 

(to)  Smith  V.  Dresser,  1  L.  E.  Eq.  651 ;  S.  C.  35  Beav.  378. 

[(w)  Button  B.  Thompson,  23  Ch.  D.  278.] 

to)  Mohun  V.  Mohun,  1  Sw.  201. 
•  (p)  Springett  v.  Dashwood,  2  Giff.  521 ;  Byrne  v.  Norcott,  13 
Beav.  346  ;  Attorney-General  v.  Hobert,  Eep.  t.  Finch,  259 ;  Earl 
Powlet  V.  Herbert,  1  Ves.  jun.  297 ;  Caffrey  v.  Darby,  6  Ves.  488; 
Littlehales  v.  Gascojne,  3  B.  0.  C  73  ;  Ashbumham  v.  Thomp- 
son, 13  Ves.  402  ;  Hide  v.  Haywood,  2  Atk.  126  ;  Adams  v.  Clif- 
ton, 1  Euss.  297  ;  Mosley  v.  Ward,  11  Ves.  581  ;  Piety  v.  Stace, 
4  Ves..  620  ;  Seers  v.  Hind,  1  Ves.  jun.  294  ;  Fell  «.  Lutwidge, 
Bam.  319,  see  322  ;  Brown  v.  How,  Barn.  354,  see  358  ;  Sheppard 
4).  Smith,  2  B.  P.  C.  372  ;  Haberdashers'  Company  v.  Attomey- 

'  Lathrop  ».  SmaJley,  23  N.  J.  Eq.  192. 
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his  mere  capri6e  and  obstinacy  (g),'  be  the  immediate 
[  *  990]  cause  why  the  suit  was  instituted,  *  the  trus- 
tee, on  the  charge  being  substantiated  against  him, 
must  pay  the  costs  of  the  proceedings  which  his  own 
improper  behaviour  occasioned;  and  of  course  if  the 
trustee  be  decreed  to  pay  the  costs  personally,  he  can- 
not afterwards  deduct  them  from  the  trust  fund  in  his 
hands  (r).  [So,  if  an  executor  or  trustee  improperly 
institute  an  action  to  administer  the  estate  or  execute 
the  trust,  the  Court  will  not  allow  its  process  to  be 
used  as  an  instrument  of  oppression,  but  will  make  the 
plaintiff  personally  bear  all  the  costs  of  the  action,  (s); 
and  under  the  new  rules,  if  an  administration  action  be 
rendered  necessary  solely  by  the  neglect  of  the  trustee 
to  furnish  accounts,  the  decree  should  be  so  framed  as 
to  enable  the  Court  to  throw  the  whole  costs  of  the  ac- 
tion on  the  trustee  (t).  But  the  right  of  a  trustee  to 
his  costs  rests  substantially  upon  contract,  and  can  only 
'be  lost  or  curtailed  by  such  inequitable  conduct  as 
amounts  to  a  Tiolation  or  culpable  neglect  of  his  duty 
under  the  contract  (u),  and  his  costs  accordingly  are  not 
"  by  law  left  to  the  discretion  of  the  Court;"  and  a  trus- 
tee, if  deprived  of  his  costs,  may,  without  the  leave  of 
the  Court  or  judge  making  the  order,  appeal  on  the 
question  of  his.  costs  only  (v).     Where,  however,  the 

General,  2  B.  P.  C.  370  ;  Franklin  ».  Frith,  3  B.  C.  C.  433  ;  Whist- 
ler V.  Newman,  4  Ves.  129  ;  Stacpoole  v.  Stacpoole,  4  Dow.  209  ; 
Grackelt  v.  Bethune,  1  J.  &  W.  586  ;  Baker  v.  Carter,  1  Y.  &  C. 
252,  per  Lord  Abinger,  C.  E. ;  Hide  v.  Haywood,  2  Atk.  120 ; 
Wilson  V.  Wilsan,  2  Keen,  249  ;  Attorney-General  v.  Wilson,  Cr. 
&  Ph.  1  ;  Lyse  v.  Kingdon,  1  Coll.  184 ;  [Thompson  v.  Eastwood, 
2  App.  Cas.  215  ;  Heugh  v.  Scard,  33  L.  T.  N.  S.  659 ;  24  W.  R. 
51.J 

Q)  Taylor  v.  Glanville,  3  Mad.  178,  per  Sir  J.  Leach ;  Smith 
V.  Bolden,  33  Beav.  26^;  May  v.  Armstrong,  W.  N.  1866,  p.  233; 
Jones  V.  Lewis,  1  Cox,  199  ;  Earl  of  Scarborongh  v.  Parker,  1 
Ves.  jun.  267  ;  Kirby  v.  Mash,  3  Y.  &  C.  295  ;  Thorby  v.  Yeats, 
1  Y.  &  C.  C.  C.  438  ;  Hampshire  v.  Bradley,  2  Coll.  34 ;  Penfold 
V.  Bouch,  4  Hare,  271 ;  and  see  Burrows  v.  Greenwood,  4  Y.  & 
C.  251 ;  Hayhow  v.  George,  and  Southwell  v.  Martin,  21  L.  T. 
N.  S.  135. 

(r)  Attorney-General  v.  Daugars,  33  Beav.  621. 

Us)  Be  Cabbum,  46  L.  T.  N.  S.  848.] 

lit)  Be  Hayter,  32  W.  E.  26.]   ' 

[{«)  Turner  v.  Hancock,  20  Ch.  D.  303 :  Be  Evans,  26  Ch.  D. 
58,  65.] 

[(?))  Cotterell  v.  Stratton,  8  L.  E.  Ch.  App.  295 ;  Farrow  v. 
Austin,  18  Ch.  D.  58 ;  Turner  v.  Hancock,  20  Ch.  D.  303 ;  Be 
Sarah  Knight's  Will,  26  Ch.  D.  82  ;  Be  Love,  29  Ch.  D.  348;  but 
see  Taylor  v.  Dowlen,  4  L.  E.  Ch.  App.  697  ;  JJeHoskins'  Trusts, 
6Ch.  D.  281.]  rr         ,  .  -. 

'  Brinton's  Estate,  10  Barr.  40& 
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settlement  is  itself  set  aside,  the  trustee  has  no  claim 
to  his  costs  as  matter  of  right,  as  in  that  case  there  is 
no  contract  in  existence,  and  accordingly  he  cannot  ap- 
peal as  to  such  costs  (w).] 

11.  But  where  a  bill  was  filed  charging  the  trustee  Where  mis- 
with  a  breach  of  trust  both  as  to  realty  and  personalty,  conduct 
and  the  charge  failed  as  to  the  former  but  succeeded  Ployed  only 
as  to  the  latter,  thp  Court  said,  it  was  scarcely  possible  ^°  ^*'  " 
to  suppose  that  the  trustee  should  be  permitted  to  have 
his  costs,  but  it  would  be  injustice  to  make  him  pay 
the  whole  costs,  as  one  part  of  the  bill  had  failed,  and 
he  was  therefore  ordered  to  pay  the  costs  of  that  part 
of  the  bill  which  had  succeeded  (x). 

[12.  ^here  two  trustees  are  jointly  and   severally  [Costs  of 
liable  for  a  breach  of  trust  committed  by  one  of  them,  innocent 
the  other  trustee  being  innocent,  the  Court  may  order  trustee  may 
■  the  guilty  trustee  to  repay  to  the  innocent  trustee  the  ^  guUtv^ 
costs  of  the  action  to  repair  the  breach  of  trust  (2/).]      trustee.] 

Where  a  trustee  acting  honestly  has  invested  the 
trust  funds  on  improper  securities  but  has  made  good 
the  loss  to  the  trust  estate  before  judgment  in  an  action 
to  execlite  the  trusts,  he  will  be  allowed  his  costs;  Pea- 
cock V.  Colling,  33  W.  E.  528. 

*  13.  Trustees  for  sale  had  purchased  in  the  [  *  991]  Setting 
name  of  a  trustee  at  an  undervalue,  but  without  any  aside  a 
imputation  of  fraud,  and  by  auction.     As  to  so  much  purchase  by 
of  the  suit  as  related  to  calling  upon  the  trustees  to  absence' of 
submit  to  a  resale,   and  the  directions  consequential  fraud, 
thereon,  the  Court  gave  relief  against  the  trustees  with 
costs;  but  as  to  the  accounts  that  must  have  been  taken 
had  the  sale  been  unimpeachable,  the  trustees  were  al- 
lowed their  costs  (z). 

14.  If  the  suit  was  occasioned  by  an  innocent  mistake  Mistake  or 
of  the  trustee  (such  as  an  investment  in  good  faith  and  slight  neglect 
without  loss  to  the  trust  fund  on  a  security  not  strictly  °^  *^^ 
correct  (a)  ),  the  Court  will  content  itself  with  not  giv-  ™®'®^- 
ing  him  costs  (6),  or  will  punish  him  with  payment  of 
part  of  the  costs  only  (c),  or  will  even  allow  him  his 

[(«»)  Button  V.  Thompson.  23  Ch.  D.  278.] 

(x)  Pocock  V.  Eeddington,  5  Ves,  800;  [iJe  Sarah  Knight's 
Will,  26  Ch.  D.  82.] 

[(y)  Price  V.  Price,  42  L.  T.  N.  S.  626 ;  Wilson  v.  Thomson, 
20  L.  R.  Eq.  459.] 

(z)  Sanderson  v.  Walker,  13  Ves.  601. 

la)  Fitzgerald  v.  Fitzgerald,  6  Ir.  Ch.  Eep.  145. 

(6)  O'Callaghan  'v.  Cooper,  5  Ves.  117  ;  Mously  v.  Carr,  4  Beav. 
49 ;  Attorney-General  v.  Drapers'  Company,  lb.  71 ;  Devey  v.  > 
Thornton,  9  Hare,  222  ;  [Eyan  v.  Nesbitt,  W.  N.  18V9,  p.  100.] 

(c)  East  V.  Eyal,  2  P.  W.  284. 
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tion suit 
mainly 
caused  by  a 
breach  of 
trust.       , 
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of  the 
trustee  dis- 
covered in 
the  progress 
of  the  suit. 


Clearance  of 
default. 


[Where 
defaulting 
trustee  a 
li>ankrupt.] 


costs  (d);  [but  an  official  liquidator  who  is  a  paid 
agent  is  not  entitled  to  the  same  latitude  in  the  matter 
of  costs  as  a  gratuitous  trustee  (e).] 

15.  Though,  as  a  general  rule,  where  a  trustee  com- 
mits a  breach  of  trust  he  must  pay  the  costs  of  a  suit' 
to  repair  it,  yet  he  will  be  entitled  to  his  subsequent 
costs  relating  to  the  ordinary  taking  of  the  accounts  (/).' 

16.  If  the  suit  did  not  originate  from  any  necessity 
of  enquiring  into  the  conduct  of  the  trustee,  but,  in  the 
course  of  the  proceedings  instituted  upon  other  grounds, 
it  appears  the  trustee  has  in  some  particular  instance 
been  guilty  of  a  breach  of  trust,  the  Court  will  not 
award  against  the  trustee  the  costs  of  the  whole  suit, 
but  only  of  so  much  of  it  as  connects  itself  with  his 
misconduct,  and  as  to  the  rest  of  the  suit  will  allow 
him  his  costs  (gr). 

17.  The  Coiurt  never  gives  costs  to  a  defaulting  trus- 
tee while  he  continues  in  default,  but  the  Court  says, 
"  when  you  have  paid  in  the  balance  found  due  from 
you,  then  you  shall  have  yotir  costs"  (h).  But  a  bank- 
rupt [formerly  ceased]  from  the  date  of  the  bankruptcy 
[  *  992]  *  to  be  a  debtor  to  the  trust  estate,  and  was 
therefore  eutitled  to  his  costs  from  the  date  of  the 
bankruptcy  (i). 

[18.  The  liability  of  a  trustee  for  his  breaches  of 
duty  was,  however,  by  the  Bankruptcy  Act,  1869,  s.  49, 
continued  notwithstanding  his  discharge,  and  there  has 
been  some  conflict  of  opinion  as  to  the  right  of  a  bank-  . 
riipt  trustee  since  that  Act  to  his  costs  as  from  the  date 
of  the  bankruptcy,  but  the  better  opinion  seems  to  be 
that  he  is  not  entitled  to  such  costs  until  he  has  made 

(d)  Taylor  v.  Tabrum,  6  Sim.  281 ;  Flanagan  v.  Nolan,  1  Moll. 
84 ;  Travers  v.  Townsend,  lb.  ,496  ;  Attorney-General  v.  Cains 
College,  2  Keen,  150 ;  Bennett  v.  Atkins,  1  Y.  &  C.  247 ;  Fifas- 
gerald  v.  O'Flaherty,  1  Moll.  347  ;  Attorney-General  v.  Drum- 
mond,  2  Conn.  &  Laws.  98  ;  Eoyds  v.  Eoyds,  14  Beav.  54. 

[(e)  Se  Silver  Valley  Mines,  21  Ch.  D.  381.] 

(/)  Hewetti).  Foster,  7  Beav.  348  ;  and  see  Bate  v.  Hooper, 
5  De  G.  M.  &  G.  345  ;  Be  King,  11  Jur.  N.  S.  899. 

(g)  Tebhs  ■».  Carpenter,  1  Mad.  290,  see  308 ;  Newton  v.  Ben- 
net,  1  B.  C.  C.  359  ;  Pride  v.  Fooks,  2  Beav.  430  ;  Heighington ». 
Grant,  1  Ph.  600. 

(h)  Birkss).  Micklethwait,  33  Beav.  409;  Watson  i)..Row,  18 
L.  R.  Eq.  680 ;  [Lewis  v.  Ti-ask,  21  Ch.  D.  862 ;  £e  Easham,  23 
Ch.  D.  195  ;  McEwan  v.  Crombie,  25  Ch.  D.  175.] 

(i)  Bowyer  v.  Griffin,  9  L.  E.  Eq.  340. 

'  Where  the  conduct  of  the  trustee  has  rendered  necessary  a 
suit  by  the  cestui  queirmt  to  get  possession  of  income  which  the 
former  should  have  paid  him,  the  trustee  is  chargeable  with  the 
costs  of  his  unsuccessful  appeals  from  the  decision  against  tim. 
M'Carter's  Est.  94  N.  Y.  558. 
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good  his  default  (fc).  By  the  Bankruptcy  Act,  1883,  (Z), 
the  liability  of  a  trustee  for  a  breach  of  trust  (except 
in  cases  of  fraudulent  breaches)  is  released  by  the  or- 
der of  discharge,  afid  it  follows  that  under  that  Act,  ex- 
cept in  cases  of  fraud,  a  bankrupt  trustee  will,  as  from 
the  date  of  his  discharge,  be  entitled  to  his  costs, 

19.  If  an  action  be  brought  against  .the  executor  of  [Apportion- 
a  defaulting  executor  to  administer  the  original  testa-  ing  costs  in 
tor's  estate,  the  defendant's  costs  ought  strictly  to  be  action  against 
borne,  as  to  those  incurred  solely  in  reference  to  the  de&^tine 
original  testator's  estate  out  of  that  estate,  as  to  those  executor.] 
incurred  in  seeking  relief  against  the  defaulting  execu- 

,tor  put  of  his  estate,  and  as  to  the  remaining  costs  out 
of  the  twaestates  equally,  buito  avoid  the  complication 
and  expense  of  thus  apportioning  the  costs,  the  Court 
has  allowed  the  defendant  the  costs  of  taking  the  ac- 
count of  the  original  testator's  estate,  and  half  the  rest 
of  his  costs  out  of  the  original  testator's  estate  (m).] 

20.  An  executor,  instead  of  accumulating  a  fund  as  Costs  of  dis- 
directed  by  the  will,  had  improperly  kept  the  balance  cussing  a 
in  his  hands;  but,  as  the  amount  of  costs  had  in  great  doubtful 
measure  been  occasioned  by  the  eriquiry  what  rule  the  P^i"^*  °^  ^aw. 
Court  ought  to  adopt  with  respect  to  the  computation 

of  interest,  it  was  thought  hard  under  the  circumstances 
to  fix  the  executor  with  payment  of  costs  even  relatively 
to  the  breach  of  trust;  and  therefore  the  Court  gave  no 
costs  (n). 

21.  In  one  case,  as  to  part  of  the  suit,  the  trustee  Q^g^g  ^  li,g " 
ought  from  his  misconduct  to  have  paid  the  costs,  and,  paid  in  part 
as  to  another,  to  have  been  allowed  his'  costs;  and  the  and  received 
Court,  by  a  kind  of  compromise,  left  each  party  to  pay  ^°  ^^  ^^« 
his  own  costs  (o). 

22.  When  the  breach  of  trust  is  trivial,   the  Court  Trivial  mis- 
may  overlook  it  altogether,  and  give  the  trustee  hia  own  conduct, 
costs  (p). 

*[23.  If  the  representative  of  a  trustee  who  has  [*993]  [Action  by- 
invested  the  trust  estate  on  an  unauthorized  security,  representar 

bring  an  action  to  recover  the  trust  estate,  he  will  not  ti^e  of 
°  trustee  to 

'        :        '■  '  recover  the 

[(fc)  Lewis  V.  Trask,  21  Ch.  D.  862 ;  Be  Basham,  23  Ch.  D.  trust  estate.] 
195  ;  MoEwan  v.  Crombie,  25  Ch.  D.  175  ;  Secus,  Clare  v.  Clare, 
21  Ch.  D.  865.] 

Ul)  46  &  47  Vict.  c.  52,  ss.  30,  37.] 

[(m)  Be  Griffiths,  26  Ch.  D.  465  ;  and  see  Palmer  >i).  Jones,  43 
L.  J.  N.  S.  Ch.  349  ;  Be  Kitto,  28  W.  E.  411.] 

(n)  JRaphael  v.  Boehm,  13  Ves.  592. 

(o)  Newton  v.  Bennet,  1  B.  C.  C.  362. 

(p)  Fitzgerald  v.  Pringle,  2  Moll.  534  ;  Bailey  v.  Gould,  4  Y. 
&  C.  221  ;  see  225  ;  Knott  v.  Cottee,  16  Beav.  77;  Cotton  v.  Clark, 
16  Beav.  134  ;  Chugg  v.  Chugg,  W.  N.  1874,  p.  185. 
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Trustees  pro- 
tecting from 
parental 
influence. 


Trustee  insti- 
tnting  a  suit 
for  his 
private  ends. 


Trustee 
fiilsely  deny- 
ing the 
plain  tifPs 
claims. 


Trustee  mis- 
stating his 
accounts. 


be  allowed  the  costs  of  that  action  as  against  the  cestuis 
que  trust,  but  must  look  for  such  costs  to  the  estate  of 
the  trustee  (g).] 

24  The  Court  watches  with  jealous  transactions  be- 
tween parent  and  child  occurring  shortly  after  the  child 
has  attained  twenty-one,  more  especially  when  the 
transactions  had  their  inception  during  minority,  and 
trustees  acting  bond  fide  in  refusing  to  convey  under 
such  suspicious  circumstances  will  be  entitled  to  their 
costs  (r). 

25.  If  a  trustee  have  a  private  interest  of  his  own, 
separate  and  independent  from  -  the  trust,  and  oblige 
the  cestui  que  trust  to  come  into  a  Court  of  equity  merely 
to  have  some  point  relating  to  the  trustee's  private  in- 
terest determined  at  the  expense  of  the  trust,  that  is 
such  a  vexatious  proceeding  in  the  trustee,  that,  for  ex- 
ample's sake,  he  will  be  decreed  to  pay  the  whole  costs 
of  the  suit  (s). 

26.  If  in  a  suit  for  an  account  the  defendant  states 
his  belief  that  the  plaintiff  is  considerably  indebted  to 
him,  and  after  a  long  investigation  it  proves  that  the 
defendant  is  considerably  indebted  to  the  plaintifp,  the 
trustee,  thus  daring  the  plaintiff  to  his  account  will  be 
decreed  to  pay  the  costs  (f ).  And  if  the  balance  be  in 
favour  of  the  trustee,  but  far  below  what  he  had  stated, 
he  will  not  be  entitled  to  have  his  costs  (m),  or  at  least 
not  the  costs  of  the  account  itself  (v). 

27.  A  trustee  will  be  deprived  of  costs  (w)  \  or  will 
even  have  to  pay  costs  if  he  refuses  to  account  {x),  or 
if  he  wilfully  mis-states  the  accounts  {y),  or  if,  by  any 
chicanery  in  his  answer,  he  keep  the  cestui  que  trust 
from  a  true  knowledge  of  the  accounts  {z)  '\  or  even  if 


[(g)  Gurney  v.  Gnmey,  48  L.  T.  N.  S.  529.] 

(r)  King  v.  King,  1  De  G.  &  J.  663,  see  671. 

(s)  Henley  v.  Philips,  2  Atk.  48. 

(<)  Parrot ».  Treby,  Pr.  Ch.  254  ;  Eglm  v.  Sanderson,  3  Giff. 
434. 

(u)  Attorney-General  v.  Brewers'  Company,  1  P.  "W.  376. 

(v)  Fozier  v.  Andrews,  2  Jon.  &  Lat.  199. 

{w)  Giesham  v.  Price,  35  Beav.  47. 

(»)  Boynton  v.  Richardson,  31  Beav.  340 ;  Kemp  v.  Bum,  4 
Giff.  348;  Wroe  v.  Seed,  4  Giff.  425  ;  Underwood  v.  Trower,  W. 
N.  1867,  p.  83;  [Be  Eadclyffe,  50  L.  J.  N.  S.  Ch.  317.] 

(y)  Sheppard  v.  Smith,  2  B.  P.  C.  372  ;  and  see  Flanagan  ». 
Nolan,  1  Moll.  86. 

(2)  Avery  v.  Osborne,  Bam.  349  ;  Eeech  v.  Keitnegal,  1  Ves. 


'  Chamberlain  v.  Estey,  55  Vt.  378. 

'  Burnham  v.  Calling,  7  Green  (N.  J.),  310. 
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he  has  kept  the  accounts  in  a  very  confused  manner  .(a). 
And  an  executor  will  be  liable  to  pay  costs  if  he  deny 
assets,  and  the  contrary  be  established  against  him  (fe). 
But  an  executor  is  entitled  *  to  have  the  ac-  [  *  994  ] 
counts  taken  under  the  direction  of  the  Court,  and, 
therefore,  even  where  he  bad  obstructed  the  taking,  of 
the  accounts,  he  was  not  decreed  to  pay  the  costs, 
though  he  was  not  allowed  to  have  his  costs  (c).  But 
in  another  case,  where  he  had  unnecessarily  and  un- 
justifiably protracted  the  suit,  and  multiplied  the  costs 
by  his  litigiousness,  be  was  ordered  to  pay  the  costs  of 
a  simple  administration  suit  up  to  the  hearing  (d). 

28.  Where  a  corporation  filling    the    character    of  Corporation 
trustees  for  a  grammar  school  by  their  answer  pleaded  pleading 
ignorance  of  the  claims  of  the  charity,  and  the  in  forma-  ig°orance 
tion  was  afterwards  elicited  from  the  documents  sched-  ^  ^^  ^' 
uled  to  their  answer,,  as  the  Court  inferred  from  such 
conduct  a  disposition  to  obstruct  and  defeat  the  ends  of 

justice,  the  corporation  was  decreed  to  pay  the  costs  of  ' 
the  suit  (e). 

29.  And  a  corporation  similarly  circumstanced  was  Corporation 
punished  in  the  same  manner  where,  the  Court  having  suppressing 
directed  the  production  of  certain  documents,  it  was  documents, 
afterwards  discovered  that  a  very  material  one  had  been 
suppressed  (/).    . 

30.  The  costs  of  the  suit  will  be  cast  upon  the  trus-  Trustee 
tee,  if,  in  his  answer,  be  set  up  a  title  of  his  own,  and  J?**™S  ^P 
make  an  ill  defence  (g)  ' ;  and  he  will  not  be  allowed  *'   "  " 
to  have  his  costs  if  he  set  up  any  trust  different  to  what 
it  actually  is  (h);  and  where  a  trustee  filed"  an  improper 
answer  he  was  not  allowed  the  costs  of  the  answer  (?). 

(a)  Norbury  v.  Calbeck,  2  Moll.  461. 
(6)  Sandys  v.  Watson,  2  Atk.  80. 

(c)  He  King,  11  Jur.  N.  S.  899.  [But  under  the  Eules  of  the 
Supreme  Cdurt  now  in  force,  an  executor  instituting  proceedings 
to  have  the  accounts  taken  must,  to  entitle  him  to  costs,  he  able 
to  satisfy  the  Court  that  under  all  the  circumstances  of  the  case 
the  institution  of  the  action  was  reasonable.  See  Order  65, 
E.  1.] 

(d)  Talbot «.  Marshfield,4L.  E.  Eq.  661,  JSL.  E.  Ch.  App.  622. 

(e)  Attorney-General  v.  Burgesses  of  East  Eetford,  2  M.  &  K.  35. 
(/)  Borough  of  Hertford  v.  Poor  of  same  Borough,  2  B.  P.  C. 

377. 

(g)  Loyd  v.  Spillet,  3  P.  W.  344;  Bayly  v.  Powell,  Pr.  Ch.  92; 
Willis  V.  Hiscox,  4  M.  &  Cr.  197  ;  Attorney-General  v.  Drapers' 
Company,  4  Beav.  67;  Attorney-General  «.  Christ's  Hospital,  lb. 
73;  Irwin  w.  Eogers,  12  Ir.  Eq.  Eep.  159.  i 

(A)  Ball  V.  Montgomery,  2  Ves.  jun.  191,  see  199. 

(i)  Eddowes  v.  Eddowes,  30  Beav.  603. 

'  Waterman  v.  Cochran,  2  Vt.  699. 


title  of  his 
own. 
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Executor  31.  An  executor  sued  by  the  next  of  kin  had  put  the 

denying  .  plaintififs  to,  the  proof  of  their  relationship,  and,  the 
relationship  ,  J^g^  jjqj;  admitting  a  doubt,  the  executor  was  fixed  with 
ki^  tlie  costs  of  the  enquiry  (A;). 

Costs  where  ^^-  ■'•*'  ^^^  ^^^^  down  as  a  rule  by  Lord  Thurlow,  that 
interest  "  where  the  Court  is  obliged  to  give  interest  against  ex- 

given  against  ecutors  as  a  remedy  for  a  breach  of  trust,  costs  against 
executors.  [-  *  995  ]  tj^em  will  follow  of  course  "  (I)  \  ;  *  but  Sir 
W.  Grant  said,  "  that  was  a  proposition  to  which  he 
was  not  quite  prepared  to  accede,  as  there  might  be 
many  cases  in  whioh~executors  must  pay  interest,  which 
would  not  be  cases  for  costs  "  (m)  ;  and  the  existence 
of  any  such  rule  has'  since  been  denied  (w).  The  mean- 
ing of  Lord  Thurlow  probably  was,  that  where  the  suit 
was  occasioned  by  the  misconduct  of  the  trustee,  and 
the  charge  against'  him  was  shown  to  be  well  founded 
by  the  Court's  fixing  him  with  interest,  the  costs  of 
the  suit  in  that  case  would  be  consequential  upon  the 
relief  (o). 

(k)  Lowson  V.  Copeland,  2  B.  C.  C.  156. 

(l)  Seers  v.  Hind,  1  Ves.  jun.  294  ;  and  see  Franklin  v.  Frith, 
3  B.  C.  C.  433;  Mosley  v.  Ward,  11  Ves.  581. 

Cm)  Ashbumham  v.  Thompson,  13  Ves.  404. 

(»)  Tebbs  V.  Carpenter,  1  Mad.  308;  Woodhead  v.  Marriott,  C. 
P.  Cooper's  Rep.  1837-38,  62;  Holgate«.  Haworth,  17Beav.25»; 
[i2e  John  Jones,  49  L.  T.  N.  S.  91.]  ' 

(0)  See  Mosley  v.  "Ward,  11  Ves.  582. 

'  This  rule  has  been  followed  in  Frey  v.  Frey,  2  C.  E.  Green, 
71 ;  Warbass  v.  Armstrong,  2  Stockt.  266 ;  Dunscomb  v.  Duns- 
comb,  1  Johns.  Ch.  508. 


*  APPENDIX.  [*996i 


No.  I. 

TRUSTEE  RELIEF  ACT, 

10  &  11  Vict.  cap.  96 

"  An  Act  for  better  securing  Trust  Funds,  and  for  the 
Relief  of  Trustees)'     {22nd,  July,  1847..) 

Wheheas  it  is  expedient  to  provide  means  for  better 
securing  ^;rust  funds,  and  for  relieving  Trustees  from 
the  responsibility  of  administering  trust  funds  in  cases 
where  they  are  desirous  of  being  so  relieved:  Be  it  en- 
acted by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  all  trustees, 
executors,  administrators,  or  other  persons  having  in  their 
hands  axijiaonies  belonging  to  any  trust  whatsoever  (p), 

(p)  The  owner  of  an  estate  charged  with  a  sum  in  favour  of 
another  is  not  a  trustee  of  that  sum  within  the  Act,  for  he  has 
not  the  monies  in  his  hands;  and  if  it  were  held  otherwise,  the 
money  might  be  paid  into  Court,  and  the  incumbrancer  would 
have  to  bear  the  costs  of  getting  it  out,  whereas  the  nature  of  a 
charge  is  that  the  beneficiary  is  entitled  to  have  it  raised  out  of 
the  estate,  together  with  the  costs  of  raising  it ;  lie  Buckley's 
Trusts,  17  Beav.  110  ;  and  see  Me  Cooper's  Legacy,  17  Jur.  1087  ; 
Warburton  v.  Cicognara,  3  I.  E.  Eq.  592. .  But  see  Trustee  Act, 
1850,  sect.  48. 

It  has  been  thought  that  where  there  is  apowerof  grrfe  without 
a  power  of  signing  reeeipis  for  the  purchase-money,  the  purchaser 
may  take  the  estate  under  the  power  of  sale  and  pay  the  purchase- 
money  into  Court  under  the  Trustee  Relief  Act;  Cox«.  Cox,  IK. 
&  J.  251.     See  Trustee  Act,  1850,  sect.  48. 

A  sum  of  money  was  payable  by,  instalments,  and  the  trustee 
■  after  receiving  one  instalment  paid  it  into  Court,  and  on  a  peti- 
tion of  the  cestui  que  trust  the  Court  not  only  administered  the 
instalment  paid  in,  but  also  gave  directions  to  the  trustee  as  to 
the  future  instalments;  and  said  the  order  would  give  ample  in- 
demnity to  the  trustee  ;  He  Wright's  Settlement,  1  Sm.  &  Giff. 
App.  V.  The  Court  had,  in  fact,  no  jurisdiction  as  to  the  instal- 
ments payable  in  future,  and  the  order  would  be  an  ^indemnity 
in  this  sense  only,  that  the  trustee  would  be  acting  in  a  way 
which  had  received  the  sanction  of  the  Court  extra-judicially. 
See  Be  Lloyd's  Trusts,  2  I.  E.  Eq.  507  ;  and  see  Trustee  Act, 
1850.  s.  31;  and  Be  Fortune's  Trusts,  4  I.  E.  Eq.  351. 

[Trustees  of  charitable  funds  have  a  strict  right  to  pay  their 
trust  money  into  Court  and  relieve  thenjselves  of  the  trust,  with- 
out giving  notice  to  the  Charity  Commissioners,  notwithstanding 

(1207) 
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[  *  997]  *  or  the  major  part  of  them,  shall  be  at  lib- 

the  17th  sectioh  of  the  Charitable  Trusts  Act,  1853,  but  their 
proper  course  is  to  apply  first  to  the  Commissipners  ;  Be  Poplar 
and  Blackwall  Free  School,  8  Ch.  D.  543.] 

Where  money  in  which  a  lunatic  is  interested  has  been  paid 
into  Court,  the  Lord  Chancellor,  Lords  Justices,  or  Master  of  the 
EoUs,  or  any  Vice-Chancellor  [under  the  old  practice  had,  and 
under  the  present  practice  a  Judge  of  the  High  Court]  has  juris- 
diction under  the  Act  to  order  repayment  to  the  Poor  Law  Guar- 
dians of  the  expenses  incurred  by  them  for  the  support  of  the 
lunatic;  Be  UpfuU's  Trust,  S  M»c.  &  G.  281;  Be  Coleman's 
Trust,  14  L.  T.  N.  S.  587;  Be  Parker,  2  W.  R.  139;  Be  Ward's 
Estate,  2  W.  R.  406;  Be  Drew&y's  Trust,  2  W.  R.  436;  Be  Buck- 
ley's Trust,  Johns.  700;  or  [in  the  case  of  a  lunatic  not  so  found 
by  inquisition]  to  order  the  maintenance  of  the  lunatic ;  Re 
Sturge's  Trusts,  5  Jur.  N.  S.  423;  Be  Burke,  2  De  G.  F.  &  J.  124; 
6  Jur.  N.  S.  717;  Be  Law,  7  Jur.  N.  S.  410;  Be  Peny's  Trusts, 
31  L.  T.  N.  S..  775;  23  W.  E.  335;  [i2e  Whitby's  Trust,  W.  N. 
1877,  p.  208. 

If  a  lunatic  is  entitled  to  a  fund  which  has  been  paid  into 
Court  under  the  Act,  the  Court  has  jurisdiction  upon  a  petition 
presented  in  the  Chancery  Division  under  the  Act  and  in  lunacy 
to  make  an  immediate  order  for  the  transfer  of  the  fund  to  the 
account  of  the  lunatic  ;  Be  Tate,  20  Ch.  D.  135.] 

Monies  due  upon  a  policy  may  be  paid  under  the  Act  into  Court 
by  an  insurance  company  :  United  Kingdom  Life  Assurance 
Company,  34  Beav.  493;  Be  Hall,  10  W.  R.  37;  Be  Webb's  Policy, 
2  L.  R.  Eq.  456;  and  the  company  will  be  entitled  to  their  costs, 
'as  between  solicitor  and  client ;  Be  Webb's  Policy,  2  L.  R.  Eq. 
456;  Be  Cobbe,  15  W.  R.  29;  Be  Haycock's  Policy,  1  Ch.  D.  611. 
But  in  the  last  case  the  late  M.  R.  observed  that  the  Trustee  Re- 
lief Act  does  not  enable  assurance  companies  to  pay  policy  mo- 
nies into  Court  after  notice  of  conflicting  claims,-  unless  the  policy 
monies  were  " monies  belonging  to  some  trust,"  in,  the  words  of 
the  first  section  ;  S.  C.  [And  in  Matthew  v.  Northern  Assurance 
Company,  9  Ch.  D.  80,  where  the  assurance  company,  in  conse- 
quence of  conflicting  claims,  paid  the  policy  money  into  Court 
and  contended  that  they  were  thereby  discharged  from  all  liabil- 
ity, the  late  M.  R.  held  in  an  action  by  an  assignee  of  the  policy 
against  the  assurance  company  for  the  recovery  of  the  policy 
money,  that  the  company  were  only  stakeholders  in  a  limited 
sense  ;  that  the  relation  between  them  and  the  policy  holder  was 
that  of  debtor  and  creditor ;  that  there  was  no  trust  or  constructive 
trust  such  as  to  entitle  them  to  pay  the  money  into  Court  under 
the  Act ;  and  that  the  payment  into  Court  was  no  discharge. 

But  now  by  36  &  37  Vict.  c.  66,  s.  25,  subs.  6,  power  is  given 
to  any  debtor  trustee  or  other  person  liable  in  respect  of  a  debt  or 
chose  en  action,  and  who  has  received  notice  of  any  written  assign- 
ment thereof,  to  pay  the  same  into  Court,  in  the  case  of  any  dis- 
puted claim,  under  and  in  conformity  with  the  provisions  of  the 
Trustee  Relief  Act.  But  this  section  only  applies  where  there 
ha"  been  an  assignment  in  writing  of  the  debt  or  chose  en  action  ; 
Be  Sutton's  Trusts,  12  Ch.  D.  175. 

Under  the  "Public  Works  Loans  Act,  1875,"  38  &  39  Vict.  c. 
89,  s.  28,  the  secretary  of  the  Public  Works  Loans  Comiriissioners 
may  pay  into  Court  any  surplus  monies  under  the  control  of  the 
Commissioners  arising  from  the  taking  possession,  lease,  sale, 
mortgage,  or  other  disposition  under  the  act  of  any  mortgaged 
property,  as  if  he  were  a  trustee.] 
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erty  (q),  on  filing  an  affidavit  shortly  describing  the  Trustees  may 

instrument   creating   the  trust    (r)   according   to   the  pay  trust 

*best  of  their  knowledge  and  belief,  to  pay  [  *998]  monies  or 

the  same,  with  the  privity  of  the  Accountant-General  of  gtocks^Ld 

the  High  Court  of  Chancery,  iilto  the  Bank  of  Eng-  securities 

land  (s),  to  the  account  of  such  Accountant-General  in  into  the 

the  matter  of  the  particular  trust   (t)  (describing  the^"^^^"^ 
-— — ^^ = Chancery. 

(3)  Trustees  are  at  libert]/  to  pay  in,  but  they  are  not  bound  to 
pay  in,  if  they  are  willing  to  execute  the  trust  ■without  the  aid 
of  the  Court;  Mountain  v.  Young,  18  Jur.  769;  and  see  Handley 
II.  Davies,  5  Jur.  N.  S.  190. 

(r)  The  affidavit  must  not  go  into  the  whole'history  of  the  trust, 
so  as  to  show  upon  the  accounts  how  the  particular  sum  arose,  or 
thetrust;ee  will  he  deprived  of  his  costs;  Ee  Waripg,  16  Jur.  652. 
All  the  trustees  should  properly  join  in  the  affidavit  as  all  may 
have  some  information  to  contribute,  but  under  particular  cir- 
cumstances the  Court  (as  the  Act  is  silent  who  is  to  make  the 
affidavit)  will  order  the  Paymaster-General  to  receive  the  money 

on  the  affidavit  of  one  of  several  co-trustees  ;  v. 1  Jur. 

N.  S.  974. 

(«)  The  payment  into  Court  may  of  course  be  made  without  an 
order  of  the  Court ;  Ee  Biggs,  11  Beav.  27.  And  Annuities  or 
Stocks  of  the  Bank  of  England,  or  of  the  East  India  Company,  or 
South  Sea  Company,  or  Government  or  Parliamentary  securities, 
may  be  transferred  into  Court  without  an  order,  \mt  private  secu-  . 

ntjes  can  only  be  deposited  under  the  Trustee  Eelief  Amendment 
Act,  12  &  13  Vict  c.  74,  by  an  order  to  be  made  on  petition. 
[But  see  Be  Ross's  Trusts,  28  W.  R.  418,  where  V.  C.  Malins  held 
that  Railway  Stock  might  be  transferred  into  Court  under  the 
Trustee  Relief  Act.] 

Notice  of  the  payment  into  Court  must  by  the  general  orders  be 
given  to  the  persons  named  in  the  affidavit  as  interested  ;  but  if 
a  person  interested  cannot  be  found  the  notice  may,  by  leave  of 
the  Court,  be  dispensed  with  ;  Ee  Hansford,  7  W.  R.  199  ;  [_Be 
Whitaker's  Trusts,  47  L.  T.  N.  S.  507;  31  W.  E.  114;]  and  where 
the  parties  are  extremely  numerous,  the  Court  may  give  leave  to 
substitute  notice  on  some  of  them  ;  Ee  Colson's  Trust,  2  W.  R.  11 1 . 

Where  a  person  ihterested  in  the  fund  was  not  named  as  such 
in  the  affidavit  upon  which  the  money  was  paid  into  Court,  it 
was  held  that  he  could  not  make  his  claim  upon  petition,  but  the 
Court  gave  him  leave  to  file  a  bill ;  Ee  Jephson,  1  L.  T.  N.  S.  5. 
But  this  case  has  not  been  followed  in  subsequent  practice. 
.  [See  Ee  Puttrell's  Trusts,  7  Ch.  D.  647;  Pelling  v.  Goddard,  9 
Cb.  D.185.] 

When  an  executor,  after  paying  money  into  Court,  discovered 
debts  of  the  testator,  he  was  allowed  to  have  the  money  paid'  back 
to  him  out  of  Court  on  his  undertaking  to  apply  it  properly  j  Ex 
parte  Tournay,  3De  G.  &  Sm.  677. 

{t)  The  money  must  not  be  paid  in  by  an  executor  to  an  account 
' '  the  trusts  of  the  testator's  will, ' '  for  this  implies  not  a  particu- 
lar trust,  but  a  general  administration  of  the  testator's  estate. 
The  executor  must  take  on  himself  the  responsibility  of  severing 
the  fund  from  the  testator's  assets  and  appropriating  it  to  the 
particular  purpose,  and  then  pay  it  in  to  the  limited  account.  If 
it  has  already  been  paid  in  to  an  account  too  general  for  the  Court 
to  deal  with,  it  may  be  carried  over  to  the  correct  account,  and 
the  Court  will  then  proceed  to  adjudicate  upon  the  rights  of  the 
parties  ;  Be  Joseph's  Will,  11  Beav.  625  ;  Ee  Everett,  12  Beav. 
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Receipt  of 
Bank 

Cashier,  or 
certificate  of 
proper 
ofB.cer,  to  be 
sufficient 
discharge. 


same  by  the  names  of  the  parties,  as  accnrately  as  may 
be,  for  the  purpose  of  distingaishing  it),  in  trust  to 
attend  the  orders  of  the  said  Court  (m)  ;  and  that  all 
trustees  or  other  persons  having  any  annuities  or  stocks 
standing  in  their  name  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England  or  of  the  East 
India  Company  or  South  Sea  Company,  or  any  Govern- 
ment or  Parliamentary  securities  (v)  standing  in  their 
[  *  999]  names  (lo),  or  in  the  names  *  of  any  deceased 
persons  of  whom  they  shall  be  personal  representatives, 
upon  any  trusts  whatsoever,  or  the  major  part  of  them, 
shall  be  at  liberty  to  transfer  or  deposit  such  stocks  or 
securities  into  or  in  the  name  of  \the  said  Accouhtant- 
General,  with  his  privity,  in  the  matter,  of  the  particu- 
lar trust,  (describing  the  same  as  aforesaid),  in  trust 
to  attend  the  orders  of  the  said  Court ;  and  in  every 
such  case  the  receipt  of  one  of  the  cashiers  of  the  said 
Bank  for  the  money  so  paid,  or  in  the  case  of  stocks  or 
securities  the  certificate  of  the  proper  officer,  of  the 
transfer  or  deposit  of  such  stocks  or  securities,  shall  be 
a  sufficient  discharge  to  such  trustees  or  other  persons 
for  the  money  so  paid,  or  the  stocks  or  securities  bo 
transferted  or  deposited  (x). 

485;  Be  Wright's  Will,-15  Beav.  367;  Be  Robinson's  Trnst,  1  Jur. 
N.  S.  750 ;  Be  Conlson's  Trust,  4  Jur.  N.  S.  6 ;  Be  Godfrey's 
Trust,  2  Ir.  Ch.  Rep.  105;  and  see  Be  Monahan,  81.  R.  Eq,  353. 
If  the  fund  has  been  paid  to  the  account  of  the  testator's  estate, 
and  in  the  matter,  &c.,  the  Court  will  not  proceed  without  the 
presence  of  the  personal  representative  and  his  admission  of  as^ 
sets;  Be  Edwards'  Estate,  4  "W.  R.  801.  As  to  the  proper  head- 
ing of  the  account,  see  further,  Be  Jervoise,  12' Beav.  209;  Be 
Tillstone's  Trusts,  9  Hare,  App.  lix;  and  see  Appachon  the  Acts, 
p.  44. 

(«)  The  County  Courts  have  now  jurisdiction  where  the  sum  does 
not  exceed  500?. ;  28  &  29  Tict.  c.  99,  s.  1. 

(»)  The  Act  does  not  extend  to  the  bonds  of  a  foreign  Govern- 
ment; Be  Lloyd's  Trust,  2  W.  R.  371. 

(w)  Where  stock  is  standing  in  the  joint  names  of  a  deceased 
and  a  surviving  trustee,  the  survivor  may  transfer  into  Court 
under  the  Act;  Be  Parry,  6  Hare,  306. 

(a:)  The  payment  into  Court  is  a  discharge  only  as  to  the  money 
paid  in,  and  leaves  the  trustee  liable  to  a  suit  in  respect  of  the 
costs  deducted  by  him,  or  in  respect  of  any  other  monies  that 
might  be  recovered  upon  the  footing  of  the  trust;  see  Beaty  v. 
Curson,  7  L.  R.  Eq.  194;  Goode  v.  West,  9  Hare,  378;  Be  Jephsen, 
1  L.  T.  N.  S.  5 ;  Attorney-General  v.  Alford,  2  Sm.  &  G.  488; 
Thorp  V.  Thorp,  1  K.  &  J.  438;  and  t^he  trusteo  cannot  require  a 
fuud  to  be  kept  in  Court  to  indemnify  him  against  threatened 
proceedings;  JJe  Wright's  Trusts,  3  K.  &  J.  419;  and  see  England 
v.  Lord  Tredegar,  35  Beav.  256. 

Trustees  by  paying  money  into  Court  retire  from  their  trust, 
and  cannot  thereafter  exercise  the  powers  of  the  trust;  Be  Coe's 
Trust,  4  K.  &  J.  199;  Be  Williams's  Settlement,  4  K.  &  J.  87; 
lie  Tegg's  Trusts,  15  L.  T.  N.  S.  236;  15  W.  E.  52;  [Be  Mnl- 
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IL  And  be  it  enacted,  That  such  orders  as  shall  seem  Court  of 
fit  (y),  shall  be  from  time  to  time  made  by  the  High  Chancery  to 
Court  of  Chancery  in  respect  of  the  trust  monies,  stocks,  i^ftke  orders 
or  securities  so  paid  in,  transferred,  and  deposited  as  ^thout^bll'l 
aforesaid,  and  for  the  investment  (z)  and  payment  (a)  for  applica- ' 
of  any  such  *monies,  or  of  any  dividends  or  [  *  1000  J  tion  of  trust 
interest  on  any  such  stocks  or  securities,  and  for  the  """j^?  ^°^ 
transfer  and  delivery  of  any  such  stocks  and  securities,  ^^^  of  trust 
and  for  the  administration  of  any  such  trusts  generally, 
upon  a  petition  (6)  ,*to  be  presented  in  a  [  *  1001] 

queen's  Trusts,  7  L.  R.  Ir.  127;]  and  come  under  the  usual  words 
of  "  Trustees  desirous  of  being  discharged,"  sous  to  call  into 
operation  a  power  of  appointing  new  trustees  in  that  event;  Be 
Bailey's  Trust,  3  W.  E.  31. 

Trustees,  if  they  pay  into  Court,  should  pay  in  the  whole  fund, 
and  if  they  do  not,  then,  unless  there  be  mistake  or  some  ground 
of  justification,  they  will  bear  the  costs  of  accounting  for  the  bal- 
ance ;  Mitchell  v.  Cobb,  17  L.  T.  25.  But  trustees  may  deduct 
the  reasonable  costs  of  the  payment  into  Court  where  no  dispute 
has  arisen  or  is  likely  to  arise  as  to  the  deduction  ;  Beaty  v.  Cur- 
son,  7  L.  E.  Eq.  194;  and  see  Jie  Fortune's  Trusts,  4  I.  U.  Eq.  351. 

(y)  Where  the  Court  is  not  Satisfied  as  to  the  facts  by  afftdavit, 
it  will,  before  making  an  order  direct  an  enquiry;  Be  Wood's 
Trust,  15  Sim.  469;  and  see  Be  Sharpe's  Trust,  15  Sim.  470. 

The  Court  has  £i  discretion  to  be  governed  by  the  circumstances 
of  the  case,  and,  therefore,  where  money  belonging  to  a  lunatic 
found  such  in  France  was  paid  into  Court,  and  the  French  cura- 
tor (in  whom  by  the  French  law  the  property  became  vested  for 
the  maintenance  of  the  lunatic)  applied  for  payment  of  the  fund 
to  himself,  the  Court  refused  to  transfer  the  capital,  and  directed 
payment  to  him  of  the  dividends  only;  Be  Gamier,  13  L.  R.  Eq. 
532. 

(z)  The  Court  has  ordered  an  investment  in  Neiv  Three  Per  Cent. 
Bank  Annuities;  Be  Dunster's  Trusts,  3  W.  E.  267. 

Where  trustees  were  empowerd  with  the  consent  of  the  tenant 
for  life  to  invest  in  shares  of  railway  companies  guaranteed  by 
the  Indian  Government,  and  the  -money  was  paid  into  Court  un- 
der the  Act,  the  Court  declined  to  sanction  such  an  investment, 
but  offered  to  appoint  new  trustees  and  transfer  the  fund  to  them, 
with  an  intimation  that  the  trustees  had  power  to  make  the  in- 
vestment; Be  Sillar,  W.  N.  1871,  p.  3. 

(a)  The  Court  has  ordered  payment  of  income  to  the  first  ten- 
ant for  life,  and  by  the  same  order,  on  proof  of  his  death  to  the 
Accountant^General,  to  the  next  tenant  for  life;  Be  Brent's  Trust, 
8  W.  E.  270. 

(6)  The  application  must  be  made  by  petition,  [Felling  v.  God- 
dard,  9Ch.  D.'li?5;]  and  cannot  be  made  upon  motion;  BeMa,n- 
selin's  Will,  15  Jur.  1073;  Ex  parte  Stock,  5  Ir.  Ch.  Rep.  341; 
nor  by  an  order  on  further  directions  in  a  cause;  Otte  v.  Castle, 
1  W.  E.  64;  but  see  Dixon  v.  Morley,  AV.  N.  1869,  p49;  [Daviesf. 
Davies,  1  Set.  on  Decrees  496,  4th  edit. ;]  nor,  except  where  the 
[money  or  securities  in  Court  do  not  exceed  l,000i.  or  1,000/.. 
nominal  value  (see  Eules  of  the  Supreme  Court,  1883,  Order  55, 
Rule  2  (5),)]  upon  a  summons  at  Chambers.  But  when  an  order 
has  been  once  made  upon  a  petition  in  compliance  with  the  Act, 
so  as  to  found  the  jurisdiction,  any  further  proceedings  may 
be  at  Chambers,     Be  Hodges,  4  De  G.  M.  &  G.  491;  and  see  Be 
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summary  way  to  the  Lord  Chancellor  or  the  Master  of 

Tracey's  Trusts,  (under  the  Irish  Act),  6  I.  E.  Eq.  271;  [and 
where  an  order  directing  inquiries  is  made  in  Court  upon  a  peti- 
tion the  furthe-liearing  of  the  petition  may  be  adjourned  into 
Chambers;  Be  Moate's  Trusts,  22  Ch.  D.  635.] 

The  trustees  themselves  (see  Order  6,  p.  1006,  ^ost)  are  compe- 
tent to  present  the  petition,  but  they  are  not  the  proper  persons,and 
if  they  present  the  petition  the  Court  will  not  allow  them  more 
than  respondent's  costs;  iJeCazneau's  Legacy,  2  K.  &  J.  249;  He 
Hutchinson's  Trusts,  1  Dr.  Sm.  27.  [And  see  Be  Poplar  and 
Black  wall  Free  School,  8  Ch.  D.  543.] 

In  one  case  the  trustees,  after  paying  in,  applied  by  peti- 
tion to  have  the  fund  distributed  as  in  an  administration  suit, 
and  the  Court  directed  proper  inquiries  accordingly  as  to  the  per- 
sons interested;  ifeTrower's  Trust,  1  L.  T.  N.  S.  54. 

The  petition  should  set  out  the  material  statements  of  the  affi- 
davit under  which  the  money  is  paid  in,  as  the  affidavit  is  re- 
garded as  a  declaration  of  the  trust  to  which  the  attention  of  the 
Court  is  to  be  called;  Be  Levett's Trust,  5  D'e  G.  &Sm.  619;  Be 
Flack's  Will,  10  Hare,  App.  xxx.  But  the  petition  must  not  set 
out  the  affidavit  in  extenso,  or  at  a  needless  length;  Be  Curtois,  17 
Jur.  852;  10  Hare,^  App.  Ixiv.,  and  see  ante,  p.  997,  note  (i). 

Where  a  petition  stands  over  lor  amendment,  by  adding  a  next' 
friend  on  behalf  of  .the  petitioner,  it  is  not  necessary  to  have 
the  petition  reanswered ;  Be  Medow's  Trusts,  10  Jur.  N.  S.  536. 

[A  petition  is  the  proper  means  of  obtaining  a  stop  order, 
where  the  fund  is  over  £1,000  (see  supra),  and  the  application 
for  it  is  the  first  application  after  the  payment  into  Court;  Be 
Day's  Trusts,  49  L.  T.  N.  S.  499.] 

A  claimant  may  proceed  in  formd  pauperis  under  the  Act;  Be 
Money,  13  Beav.  109. 

A  trustee'who  did  not  concur  with  his  co-trustees  in  paying 
tlje  money  into  Court,  must  still  be  served  with  any  petition 
un4pr  the  Act;  Be  Bryant's  Settlement,  W.  N.  1868,  p.  123. 

Where  an  infant  is  to  be  served,  a  guardian  ad  litem  should  be 

appointed;.  Be  Ward's  Will,  2  Giflf.  122;  Be  Gillman's  Trusts,  1 

I.  E.  Eq.  342.     Under  the  Irish  Act,  guardians  ad  litem  to  in- 

,    fants  are  appointed  upon  motion;  Be  Bennett's  Trusts,  6  I.  E. 

Eq.  337. 

The  Court  will  declare  the  rights  of  parties  upon  a  petition  under 
the  Act;  Be  Walker's  Trusts,  16  Jur.  1154.  And  where  the  peti- 
tioner, as  it  turns  out,  is  not  himself  entitled,  the  Court,  if  it  be 
necessary  to  declare  the  rights,  and  the  trustees  desire  the  opin- 
ion of  the  Court,  will  declare  the  rights  and  give  all  the  parties 
their  costs,  as  in  a  suit  under  similar  cireumsta,nces:  Be  Wool- 
lard's  Trust,  18  ^m.  1012. 

A  petition  may  be.presented  by  a  person  entitled  to  an  aliguot 
share  without  bringing  the  other  parties  interested  before  the 
Court;  Be  Befford's  Will,  21  L.  T.  164.  A  petition  by  a  person 
so  entitled  should  ask  that  the  other  shares  should  be  carried  to 
the  separate  accounts  of  the  other  persons  entitled,  in  order  to 
save  the  expense  of  serving  the  petition  on  any  future  applica- 
tion; Be  Hawke's  Trust,  18  Jur.  33.  See  Be  Young,  5  W.  E. 
400.  Or  liberty  may  be  given  to  the  other  parties  entitled  to  ap- 
ply at  chambers ;  Winkworth  v.  Winkworth,  32  Beav.  233;  and 
see  Be  Traceys  Trusts,  6  I.  R.  Eq.  271. 

Where  the  claimants  to  the  fund  in  opposition  to  the  petitioner 
reside  aftroarf,  the.  Court  will  give  them  time  t»  make  out  their 
case;  Be  Hodson's  Will,  22  L.  J.  N.  S.  Ch.  1055 


TRUSTEE  EELIEP  ACT.  1213 

the  Bolls,  without  bill,  by  such  party  cr  parties,  as  to 
the  Court  shall  appear  to  be  competent  and  necessary 
in  that  behalf,  and  service  of  such  petition  shall,  be 
made  upon  such  person  or  persons  as  the  Court  shall 
see  fit  and  direct  (c);  and  every  order  made  upon  any 
such  petition  shall  have  the  same  authority  and  effect, 
and  shall  be  enforced  and  subject  to  re-hearing  and 
appeal,  in  the  same  manner  as  if  the  same  had  been 

(c)  See  [Orders  7  and  8  of  Chancery  Funds  Amended  Orders, 
1874,]  post,  1006. 

[Where  on  the  hearing  of  a  petition  class  inquiries  were  direct- 
ed, and  the  chief  clerk  made  a  certificate  finding  who  were  the 
persons  interested  in  arguing  the  question  in  dispute,  but  several 
of  those  persons  were  not  respondents,  the  petitioner  was  author- 
ized by  the  Oourt  to  serve  a  copy  of  the  petition,  the  order  made 
on  the  first  hearing,  and  the  certificate,  on  those  persons,  and  the 
hearing  of  the  petition  was  adjourned  to  give  the  persons  served 
an  opportunity  of  appearing;  Be  Battersby's  Trusts,  10  Oh.  D. 
228.] 

It  was  intimated  by  V.  C.  Wood,  on  a  petition  by  tenant  for 
life  for  payment  of  the  income,  that  for  the  future  he  should  hold 
it  unnecessary  to  serve  the  remainderman  ;  Be  Whitling's  Settle- 
ment, 9  W.  E.  830  ;  and  see  Ex  parte  Peart,  17  L.  J.  N.  S.  Ch. 
168.  And  where  the  corpus  was  only  carried  over  to  a  particular 
account,  service  on  the  remaindermen,  who  were  extremely  num- 
erous, was  dispensed  with  ;  Be  Hodges,  6  W.  R.  487  ;  and  in 
another  case  the  Court  gave  no  costs  to  the  remainderman,  who, 
the  Court  said,  merely  came  to  look  after  his  own  interests;  Be 
Thornton's  Trust,  9  W.  E.  475, 

When  money  has  beeh  paid  into  Court,  and  part  of  it  has,  by 
an  order  of  the  Court,  been  carried  to  the  separate  account  of  a 
cestui  que  trust,  the  trustees  need  not  be  served  again  on  applica- 
tion by  the  cestui  que  trust  to  have  it  paid  out  of  Court;  Be  Young, 
5  W.  R.  400. 

If  the  trustee  try  to  avoid  service,  the  Court  on  being  satisfied 
of  the  fact  will  make  the  order  without  service;  Ex  parte  Baugh- 
ham,  16  Jur.  325. 

Where  the  trustees  had  not  been  heard  of  for  ten  years,  and 
the  place  named  for  the  service  in  the  trustees'  affidavit  had  been 
pulled  down,  the  Court  dispensed  with  service  on  the  trustees, 
but  directed  an  inquiry  at  chambers  who  were  the  persons  en- 
titled; Be  Bolton's  Will,  18  W.  ,E.  56;  21  L.  T.  N.  S.  413. 

It  has  been  held  under  the  Irish.  Act,  11  &  12  Vict.  c.  68,  which 
is  similarly  worded,  that  the  Court  has  no  jurisdiction  to  order  ser- 
vice upon  a  person  out  of  the  jurisdiction;  Ex  parte  Crawford,  3 
Ir.  Ch.  Eep.  573;  Ex  parte  Bernard,  6  Jr.  Ch.  Eep.  133.  In  Be 
Bonelli's  Electric  Telegraph  Company,  18  L.  E.  Eqi  655,  V.  C. 
Bacon  ordered  a  substituted  service,  and  also  service  abroad.  But 
in  Be  Haney's  Trusts,  W.  N.  1874,  p.  221,  the  V.  C.  expressed  a 
doubt  as  to  service  abroad,  as  the  M.  E.  had  previously  decided 
in  Be  Mewburn's  Settled  Estates  (22  June,  1874)  that  this  could- 
not  be  done.  However  the  L.JJ.  adopted  the  view  of  V.  C. 
Bacon,  and  ruled  that  the  Court  has  jurisdiction  to  order  service 
abfoad;  Re  Haney's  Trusts,  10  L.  R.  Ch.  App.  275;  [and  this 
view  has  since  been  acted  on  by  the  late  M.  R.  in  Re  Morant's 
Trusts,  W.  N.  1879,  p.  144;  and  followed  in  Ireland,  Be  Dunnes 
Trusts,  1  L.  E.  Ir.  12.]  And  see  Re  Gethin,  9  I.  E.  Eq.  512. 
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made  in  a  suit -regularly  instituted  in  the  Court  (d),  and 
[  *  1002]  if  it  shall  *  appear  that  any  such  trust  funds 
cannot  be  safely  distributed  without  the  institution  of 
one  or  more  suit  or  suits,  the  Lord  Chancellor  or  Master 
of  the  Rolls  may  direct  any  such  suit  or  suits  to  be  in- 
stituted (e). 

(d)  The  Court  under  this  Act  has  as  ample  jurisdiction  as  in  a 
suit,  and  may  therefore  declare  the  validily  or  invalidity  of  a  deed 
without  directing  fresh  proceedings,  if  the  Court  in  the  exercise 
of  its  discretion  do  not  think  a  suit  necessary;  Lewis  v.  Hillman, 
3  H.  L.  C.  607;  [or  may  order  a  deed  to  be  rectified;  Be  Bird's 
Trusts,  3  Ch.  D.  214.]  But  jn  general  the  Court  will  not  allow 
a  deed  to  be  impeached  upon  the  petition  without  a  suit;  Way's 
Settlement,  10  Jur.  N.  S.  1166.  In  one  case  V.  C.  "Wood,  in  dis-. 
posing  of  a  fund  on  petition,  said  that  if  there  were  creditors  or 
other  unascertained  claims,  a.  suit  might  be  necessary,  but  that 
otherwise  the  Court  had  jurisdiction  as  in  a  suit,  and  might 
direct  an  issue  to  try  a  question  of  sanity  or  the  like;  Ee  Allen's 
"Will,  Kay  App.  li.  Where  trustees  of  a  marriage  settlement 
had  transferred  the  fund  into  Court,  and  a  petition  was  presented 
by  a  person  claiming  adversely  to  the  settlement,  V.  C.  Wood 
disposed  of  the  case  upon  the  petition,  no  parly  having  objected; 
but  before  the  Lords  Justices,  the  respondent  not  consenting,  the 
petition  was  ordered  to  stand  over  that  a  bill  might  be  filed;  Be 
Fozard's  Trust,  1  K.  &  J.  233;  24  L.  J.  N.  S.  Ch..441;  and  see 
Be  Bloye's  Trust,  2  H.  &  Tw.  140;  1  Mac.  &"6.  488;  Ex  parte 
Stutely,  1  De  G.  &  Sm.  703. 

An  order  made  by  the  Court  for  maintenance  of  an  infant  out 
of  a  fund  paid  into  Court,  and  to  which  the  infant  is  entitled, 
constitutes  the  infant  a  ward  of  Court ;  Be  Hodges'  Settlement,  3 
K.  &  J.  213;  [and  see  De  Pereda  v.  De  Mancha,  19  Ch.  D.  451; 
Brown®.  Collins,  25  Ch.  D.  56.] 

(e)  The  Court  directs  a  suit  for  its  own  satisfaction  only,  and 
will  not  authorize  the  petitioner  to  commence  an  action  because 
it  may  he  the  more  convenient  course  for  making  out  his  title; 
Be  Harris's  Trust,  18  Jur.  721.  Though  a  person  be  not  named 
as  a  cestui  que  trust  in  the  affidavit  upon  which  the  money  was 
paid  in,  yet  if  he  can  make  a, primd  facie  case,  the  Court  will  give 
him  leave  to  bring  an  action;  Be  Jepson,  1  L.  T.  N.  S.  5. 

When  a  trustee  filed  a  bill  instead  of  paying  in  under  the 
Trustee  Relief  Act,  the  Court  allowed  him  only  such  costs  as  he 
would  have  been  entitled  to  had  he  paid  in  under  the  Act ; 
Wells  V.  Malbon,  31  Beav.  48;  and  sfee  Gunnell  v.  Whitear.  10  L. 
E.  Eq.  664. 

The  following  is  a  summary  ,  of  the  decisions  in  reference  to 
costs  under  the  Act : — 

The  trustee  who  is  served  with  the  petitionis  primd  facie  entitled 
to  his  costs;  Be  Erskine's  Trust,  1  'K.  &  J.  302;  Croydon's  Trust, 
14  Jur.  54;  Be  Wylly's  Trusts,  28  Beav.  458;  iJe  Wright's  Trusts, 
3  K.  &  J.  419;  Be  Headington's  Trust,  27  L.  J.  N.  S.  Ch.  175:  Be 
Robertson's  Trust,  6  W.  R.  405;  and  it  is  not  thought  desirable 
to  hold  too  strict  a  hand  over  trustees  payingin  trust  monies ;  Be 
Wylly's  Trust,  6  Jur.  N.  S.  906;  Be  Brocklesby,  29  Beav.  652; 
Be  Bendyshe,  3  Jur.  N.  S.  727;  though  it  is  not  matter  of  course 
that  they  should  have  their  costs;  Be  Elgar,  11  L.  T.  N.  S.  415; 
Be  Lane's  Trust,  24  L.  T.  181 ;  and  see  Hankey  v.  Morley,  '4.  Jur. 
N.  S.  234;  Handley  v.  Davies,  5  Jur.  N.  S.  190. 

[But  a  trustee  is  within  Rule  27  (19)  of  Order  65  of  the  Rules 
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*IV.  And  be  it  enacted,  That  the  Lord  [*   1003]  Lord 

Chancellor,  with  the  assistance  of  the  Master  of  the  Chancellor; 

Eolls    or    one  of    the    Vice-Chancellors,    shall    have  '^^^''^  Master 
_■ of  the  Rolls, 

of  the  Supreme  Court,  1883,  and  if  he  has  been  tendered  and  has  '^'^V  ^^ 
accepted  30s.  for  his  costs,  he  will  not  be  allowed  his  costs  of  ap-  ™aketrenerai 
pearing  on  the  petition,  if  he  comes  merely  to  ask  for  his  costs,  and  "™ers. 
his  appearance  is  otherwise  unnecessary;  ^eSutton,  21  Ch.  D.  855.] 

In  Ireland  the  costs  of  lodging  a  trUst  fund  in  Court  are  re- 
stricted in  ordinary  cases  to  81.  Re  Boyd's  Trusts,  1  Ir.  Eep.  Eq. 
489.  And  if  they  retain  more  they  may  be  deprived,  in  conse- 
quence, of  their  costs  of  appearing  on  thepetitioil;  Be  Blayney's 
Trust,  9  I.  E.  Eq.  413. 

A  trustee  objected  to  act  with  a  proposed  new  trustee  of  whom 
he  disapproved,  and  on  the  appointment  of  such  new  trustee  the 
old  trustee  paid  the  fund  into  Court,  and  was  allowed  his  costs; 
Be  Williams*  Trust,  6  W.  E.  218. 

A  trustee  holding  a  c7iose  6)1  aciioji  to  which  a  married  woman 
is  entitled,  is  justified,  having  regard  to  her  right  to  a  settlement, 
in  paying  it  into  Court ;  Be  Swan,  2  H.  &  M.  34.  But«ee  contra, 
Be  Roberts'  Trusts,  38  L.  J.  N.  S.  Ch.  708. 

But  a  trustee  who,  after  accepting  the  trust,  throws  it  up  i'rom 
caprice  soon  after,  and  pays  the  money  into  Court,  will  not  have 
his  costs  of  appearing  on  the  tenant  for  lile's  petition ;  iJe  Leake's 
Trusts,  32  Beav.  135. 

When  the  trustee  has  paid  in  the  fund  abusively,  as  in  order 
to  avoid  an  action  about  to  be  brought  against  him,  he  will  have 
no  costs;  Be  Waring,  16  Jur.  652;  and  Be  Fagg's  Trust,  19  L.  J. 
N.  S.  Ch.  175.  And  on  the  other  handj  where  a  trustee  refuses 
in  a  proper  case  to  pay  the  fund  into  court,  and  obliges  the  ces- 
iuis  que  trust  to  bring  an  action,  the  Court  will  not  allow  him  all' 
his  costs  of  suit,  but  only  such  costs  as  he  would  have  got  had 
he  paid  the  money  into  Court,  and  then  the  plaintiff  had  pre- 
sented a  petition;  Weller  v.  Fitzhugh,  22  L.  T.  N.  S.  567;  Guu- 
nell  V.  Whitear,  10  L.  R.  Eq.  664.  And  where  he  has  transfer- 
red the  fund  into  Court  without  sufficient  reason,  though  he  may 
be  allowed  his  costs  of  the  transfer,  he  will  not  be  allowed  the 
costs  of  appearing  on  the  petition;  Be  Covington's  Trust,  1  Jur. 
N.  S.  1157;  Be  Heming's  Trust,  3  K.  &  J.  40;  and  see  Cro;srden's 
Trust,  14  Jur.  54;  Be  Leake's  Trusts,  32  Beav.  135;  and  in  cases 
of  gross  misconduct  in  paying  in  the  fund,  the  Court  has  juris- 
diction to  throw  upon  thetrustee  personally  the  costs  of  the  pe- 
tition; Be  Woodburn's  Will,  1  De  G.  &  J.  333;  Be  Cater's  Trust, 
25  Beav.  361, 366;  Be  Knight's  Trusts,  27  Beav.  45;  JJeFoligno's 
Mortgage,  32  Beav.  131;  Be  Glendenning,  W.  N.  1867.  p.  191; 
iJc  Roberts'  Trusts,  38  L.  J.  N.  S:  Ch.  708;  Be  Wise's  Trust,  3  I. 
R.  Eq.  599;  Be  Elliott's  Trusts,  15  L.  E.  Eq.  194;  [Be  Hoskin's 
Trusts,  5  Ch.  D.  229,  0  Ch.  D.  281.  But  if  a  trustee  is  without 
sufficient  reason  deprived  of  his  costs,  he  may  semble  appeal  for 
them;  Turner  «.  Hancock,  20  Ch.  D.  303,  307;  disapproving,  Be 
Hoskin's  Trusts,  ubi  mipra;  and  see  supra,  p.  990.] 

If  the  person  who  pays  in  is  the  personal  representative  of  a 
testator  whose  will  creates  the  difficulty,  the  executor  should 
take  his  costs  of  paying  in  the  fund  out  of  the  testator's  estate, 
but  the  subsequent  costs  come  out  of  the  fund;  Be  Cawthorne,  12 
Beav.  56;  Be  Jones,  3  Drew.  679;  secus.  however,  if  the  trust 
fund  has  been  severed  from  the  testator's  estate,  and  is  paid  in 
by  a  trustee  and  not  by  the  executor;  Be  Lorirrier,  12  Beav.  521; 
Ex  parte  Isanaa,  V.  C.  Knight  Bruce,  6  July,  1849. 
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[*  1004]   *  power  and  is  hereby  authorized  to  make 

The  Court  cannot  direct  the  costs  to  be  paid  out  of  another 
fiind,  also  paid  in  by  the  trustee,  but  standing  to  a  different  ac- 
count, though  it  may  form  part  of  the  testator's  residuajy  estate, 
and  therefore  be,  per  se,  liable,  to  costs;  Be  Hodgson,-18  Jnr.  786; 
S.  C.  2  Eq.  Rep.  1083;  nor  out  of  the  testator's  residuary  estate 
when  it  has  not  been  paid  in;  J2e  Bartholomew's  Will,  13  Jur. 
380;  and  see  Be  Sharpe's  Trusts,  15  Sim.  470;  Be  Feltham's  Trusts, 
1  K.  &  J.  534.  But  see  Be  Trick's  Trusts,  5  L.  E.  Ch.  App,  17(h 
But  where  five-sixteenths  cf  a  fund  paid  into  C6urt  had  lapsed, 
the  Court  threw  the  whole  costs  on  the  lapsed  shares  as  consti- 
tuting part  of  the  residue;  Be  Ham's  Trust,  2  Sim.  N.  S.  106. 

If  a  trustee  deducts  his  costs  before  paying  in  the  fund,  the 
Court  has  no  jurisdiction  as  to  the  sum  deducted;  Be  Bloye's 
Trust,  1  Mac.  &  G.  504;  2  Hall  &  Tw.  153;  Be  Barber,  9  Jnr.  N. 
S.  1098;  Be  Fortune's  Trusts,  4  I.  E.  Eq.  351.  But  where  the 
trustee  is  allowed  the  costs  of  the  petition,  his  costs  will  be  tax- 
ed, including  those  which  he  had  deducted;  Se  Hue's  Trusts,  27 
Beav.  337;  and  where  a  trustee  has  deducted  costs  improperly, 
an  actiod  may  be  brought  against  him  for  recovery  of  the  costs 
so  improperly  deducted,  and  the  costs  of  the  action  will  be 
thrown  upon  the  trustee;  Beaty  v.  Curson,  7  L.  R.  Eq.  194. 

It  has  been  held,  though  the  x>olicy  of  the  decision  may  be 
doubtful,  that  the  trustee  who  is  served  with  a  petition  will  not  be 
allowed  in  taxation  the  costs  of  taking  copies  of  the  afSdavits  filed 
by  the  parties  beneficially  interested;  Be  Lazarus,  3  K.  &  J.  555. 

•Whether  on  a  petition  by  tenant  for  life  for  payment  of  the 
dividends  the  costs  should  come  out  of  the  corpus  or  out  of  the 
income  is  a  pojnt  on  which  the  practice  has  much  varied.  In 
favour  of  the  payment  out  of  the  corpus  are  the  following  cases: 
,  Be  Ross's  Trust,  1  Sim.  N.  S.  196,  V.  C.  Cranworth;  Be  Staple's 
Settlement,  13  Jur.  273,  273,  V.  C.  E.;  Be  Field's  Trusts,  16 
Beav.  146;  ite  Butler's  Trust,  16  Jur.  324;  and  Be  Leake's 
Trusts,  32  Beav.  135,  Sir  J.  Romilly;  and  in  support  of  the  con- 
trary view;  .ESk parte  Fletcher,  12  Jur.  619;  17  L.  J.  N.  S.  Ch. 
169;  Ex  parte  Peart,  12  Jnr.  620;  17  L.  J.  N.  S.  Ch.  168,  V.  C. 
Knight  Bruce;  Be  Lorimer,  12  Beav.  521,  Lord  Langdale;  Be 
Bangley's  Trust,  16  Jur.  682;  Be  Ingram,  18  Jur.  811,  V.  C. 
Kindersley;  Be  Jepson,  6  March,  1859,  V.  C.  Wood;'  and  Be 
Hamei'sley's  Settlement,  23  Beav.  267,  Sir  J.  Eomilly. 

In  other  cases  the  costs  have  been  divided,  and  the  costs  of 
the  tenant  for  life  thrown  on  the  income,  and  the  costs  of  the 
trustees  and  remainderman  on  the  corpus}  Be  Whitling's  Settle- 
ment, 9  W.  E.  830;  Be  Tchitchagoft's  Will,  12  W.  E.  1100;  Be 
Hadland's  Settlement,  23  Beav.  266. 

In  Be  Tumley,  1  L.  E.  ,Ch.  App.  152,  Lord  Eomilly  wished 
<  the  point  in  question  to  be  submitted  to  the  Lord  Chancellor, 

who  directed  the  costs  to  be  paid  out  of  the  corpus. 

But  the  costs  cannot  be  thrown  on  the  corpus  without  service 
on  the  remainderman;  Ex  parte  Peart.  17  L.  J.  N.  S.  Ch.  168; 
Ex  parte  Fletcher,  17  L.  J.  K.  S.  Ch.  169:  or  on  those  who  suffi- 
ciently represent  them ;  Be  Greenland's  Trust,  1  W.  E.  46.  And 
as  the  necessity  of  serviiig  the  remaindermen  would  lead  to 
great  inconvenience  and  expense,  it  was  resolved  by  all  the 
judges  that  for  the  future  the  costs  of  a  petition  for  paymeta  of  dio- 
idends  should  be  thrown  upon  the  income,  and  service  upon  the  re- 
maindermen be  dispensed  with;  Be  Marner's  Tru.sts,  12  Jur.  N.  S. 
959,  3  L.  E.  Eq.  432;  Be  Cameron,  1  I.  E.  Eq.  258.  The  rule 
therefore  now  is,  that  upon  a  petition  for  payment  of  dividends 
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such  orders  as  from  time  to  *  time  shall  [  *  1005  ] 
seem  necessary  for  better  carrying  the  provisions  of 
this  Act  into  effect  (/). 

only,  while  the  costs,  charges  and  expenses  properly  incurred  by 
the  trustee  in  paying  the  money  into  Court  will,  where  not  pre^ 
viously  deducted,  be  directed  to  be  paid  out  of  the  corpus  {Be 
Whitton's  Trusts,  8  t.  R.  Eq.  353),  the  costs  of  the  petitioners 
and  of  all  persons  appearing  on  the  petition  will  fall  upon  the 
income;  Be  Mason's  Trusts,  12  L.  E.  Eq.  Ill;  Be  Whitton's 
Trusts,  8  L.  E.  Eq.  353.  It  was  held  in  some  cases,  that  the 
costs  of  the  trustee's  appearance  upon  the  petition  were  an  excep- 
tion, and  ought  to  be  borne  by  the  corpus  {Be  Gordon's  Trusts.  6 
L.  E.  Eq.  335;  Be  Wood's  Trusts,  11  L.  E.  Eq.  155),  but  this  has 
since  been  determined  otherwise;  Be  Evans'  Trusts,  7  L.  E.  Ch. 
App.  609:  Be  Smith's  Trusts,  9  L.  E.  Eq.  374.  "It  is  said,"  ob- 
'  served  L.  J.  James,  ' '  that  a  difference  ought  to  be  made  with 
respect  to  the  appearance  of  the  trustees,  but  I  think  that  Be 
Marner's  Trusts  was  intended  tp  apply  to  all  the  costs  of  the  pe- 
tition; and  I  am  the  more  disposed  to  follow  that  construction, 
because  the  reasonable  course  for  a  tenant  for  lifie  to  pursue,  when 
'  about  to-present  a  petition,  is  to  write  to  the  trustee  and  tell  him 
that  he  does  not  seek  to  affect  the  corpus,  l^ut  only  wants  "his  in- 
come, and  therefore  that  there  is  no  occasion  for  the  trustee  to 
incur  the  costs  of  appearing.  '  In  such  a  case,  if  the  title  of  the 
tenant  for  life  be  clear  the  trustee  ought  not  to  appear,"  But  it 
was  probably  intended  by  the  L.  J., that  the  letter,  must  be  ac- 
companied with  the  tender  of  a  sufficient  sum  to  cover  the  ex- 
pense of  the  trustee's  consulting  his  solicitor;  [see  now  rule  27 
(19)  of  Order.  65  of  Rules  of  the  Supreme  Court,  1883.] 

If  a  person  not  appearing  by  the  affidavit  to  have  an  interest, 
but  who  made  a  claim,  be  served  with  the  petition  and  disclaim 
at  the  bar,  he  will  not  be  allowed  his  costs;  Ee  Parry's  Trust,  12 
Jur.  615;  Be  Smith,  3  Jur.  N.  S.  659. 

If  the  money  Was  paid  in  from  the  unreasonable  claim  of  a 
person  who  is  served  with  and  appears  upon  the  petition,  and 
opposes  it,  the  Court  has  jurisdiction  to  throw  the  costs  upon  such 
wrongful  claimant;  Ee  Armston's  Trusts,  4  N.  E.  450;  S.  C.  4 
De  G.  J.  &  S.  454. 

If  the  petition  be  presented  by  an  incumbrancer,  whose  debt 
will  swallow  up  the  whole  fund,  and' be  served  on  a  subsequent 
incumbrancer  with  notice  that  his  costs  of  appearing  will  be  re- 
sisted, such  subsequent  incumbrancer,  if  he  appear,  will  not 
have  his  costs;  Eoberts  v.  Ball,  24  L.  J.  N.  S.  Ch.  471. 

The  costs  in  all  cases  are  in  the  discretion  of  the  Court;  Eob- 
erts u  Ball,  24  L.  J.  N.  S.  Ch.  471. 

(/)  [This  section  has  become  obsolete,  and  was  repealed  by 
42  &'43  Vict.  c.  78.  The  general  rules  and  orders  relative  to 
this  Act  now  in  force  are  as  follows:, — 

Supreme  Cotjet  Funds  Eules,  188'4. 

Edlb  41.  When  a  trustee  or  other  person  desires  to  lodge' 
funds  in  Court  in  the  Chancery  Division,  under  the  Act  10  &  11 
Vict.  c.  96,  he  shall  annex  to  the  affidavit  to  be  filed  by  him  pur- 
suant to  the  said  Act  a  schedule  in  the  same  printed  form  as  the  ■ 
lodgment  schedule  to  an  order,  setting  forth — 

(o)  His  own  name. 

[ '  "Lodge  in  Court "  means  pay  or  transfer  into  Court  or  de- 
po.sit  in  Court;  see  Rule  3.] 
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Construction 
of  expression 
"Lord 
Chancellor." 


.[  *1006]     *V.  And  be  it  enacted,  That  in  the  con- 

(i)  The  amount  of  money  and  description  and  amount  of  se- 
curities proposed  to  be  lodged  in  Court. 

(c)  The  ledger  credit  to  be  opened  in  the  Pay  Office  books,  in 
the  matter  of  the  particular  trust  to  which  the '  funds  are 
to  be  placed. 

(d)  A  statement -whether  legacy,  or  succession  duty^(  if  charge- 
able) or  any  part  thereof  has  or  has  not  been  paid. 

(e)  A  statement  whether  the  money  or  the  dividends  on  the 

securities  so  to  "he  lodged  in  Court,  and  all  accumulations 
of  dividends  thereon,  are  desired  to  be  invested  in  any 
and  what  description  of  Government  securities,  or  whether 
it  is  deemed  unnecessary  so  to  invest  the  same. 

The  Paymaster  on  receipt  of  an  office  copy  of  such  schedule 
(which  is  to  be  retained  by  him)  shall  issue  the  necessary  direc-  , 
tion  for  giving  effect  to  such  lodgment. 

EULE  74.  When  it  is  stated  in  the  schedule  to  the  affidavit 
made  pursuant  to  Eule  41,  that  it  is.  desired  that  any  money  to 
be  lodged  in  Court,  or  the  dividends  accruing  on  any  securities 
to  be  lodged  in  Court  in  pursuance  of  the  Act  10  &  11  Vict.  c. 
96,  and  the  accumulations  thereof,  shall  be  inve.sted  in  any  de-  . 
scription  of  Government  securities,  the  Paymaster  shall  (if  or  so 
soon  as  such  money  shall  amount  to  or  exceed.  £40,-  or  so  soon  as 
dividends  accruing  on  such  securities  shall  amount  to  or  exceed 
£10",  invest  the  same  accordingly,  without  any  order  or  further 
request  for  that  purpose.  If  such  money  does  not  amount  to  £40 
(and  is  not  less  than  £10),  the  Paymaster  shall  place  such  money 
on  deposit  without  a  request  for  that  purpose,  unless  the  said  sched- 
ule contains  a  statement  that  it  is  deemed  unnecessary  to  place 
such  money  on  deposit,  or  unless  notice  in  writing  be  left  at  the 
Pay  Office  of  an  order  having  been  made,  or  of  an  intended  appli- 
cation to  the  Court  affecting  such  money,  securities,  or  dividends. 
Dividends  accruing  on  funds  or  on  investments  or  accumulations 
of  funds  lodged  in  Court  under  the  said  Act  prior  to  the  commence- 
ment of  the  Chancery  Funds  Rules,  1872,  may,  when,  or  so  soon 
as  they  amount  to  or  exceed  £10,  be  invested  without  request. 
Chancery  Funds  Amended  Okdees,  1874. 

Order  5.  A  person  having  made  a  payment  or  transfer  of 
money  or  securities  into,  or  a  deposit  of  securities  in  Court  un- 
der the  above-mentioned  Act  of  the  10th  and  11th  Vict.  c.  96, 
shall  forthwith  give  notice  thereof  to  the  several  persons  named 
in  his  affidavit '  to  be  made  in  pursuance  of  Rule  34  of  the  Chan- 

['  Where  the  person  mentioned  in  the  affidavit  could  not  he 
found,  the  Court  declined  to  give  any  directions  as  to  what  would 
be  sufficient  notice,  but  intimated  extrarjudiqially -what,  under 
the  circumstances,  would  probably  be  held  to  be  sufficient ;  Me 
Hardley's  Trusts,  10  Ch.  D.  664.  It  will  be  observed  that,  un- 
der the  Supreme  Court  Funds  Rules,  1884,  which  repealed  the 
Chancery  Funds  Consolidated  Rules,  1874,  it  is  not  necessary  to 
state  in  the  affidavit  the  names  of  the  persons  interested  in  or 
entitled  to  the  fund,  and  this  order,  though  not  expressly  re- 
pealed, has  become  inapplicable  to  the  practice  under  the  Rules 
of  1884  ;  but  in  a.  case  under  the  recent  Rules,  Pearson,  J.,  in 
order  to  protect  the  trustees  and  prevent  useless  litigation,  di- 
rected that  notice  of  the  affidavit  should  be  served  in  the  same 
way  and  upon  the  same  parties  as  it  would  have  been  if  the  34th 
Rule  of  the  Chancery  Funds  Consolidated  Rules,  1874,  had  re- 
mained in  force  ;  £e  Stening's  Trust,  50  L.  T.  N.  S.  586. 


TEUSTEE  RELIEF  ACT.  1219 

struction  of  this  Act  the  expresBion  "  the  Lord  Chan- 
cellor "  shall  mean  and  include  'the  Lord  Chancellor, 
Lord  Keeper,  and  Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal  of  Great  Britain  for  the  time 
being. 

eery  Funds  Consolidated  Rules.  1874,  and  the  said  Act,  as  inter- 
ested in  or  entitled  to  such  money  or  securities. ' 

Order  6.  The  persons  interested  in  or  entitled  to  any  money 
or  securities  so  paid  or  transferred  into,  or  deposited  in  Court,  in 
pursuance  of  the  said  Act  of  the  10th  &  11th  Vict.  c.  96,  and 
named  in  the  affidavit,  or  any  of  such  persons,  or  the  person  so 
paying  or  transferring  into  or  depositing  in  Court  may  apply  by 
petition,  or,  in  cases  where  the  fund  does  not  exceed  300?;  cash 
or  300i.  in  securities  ^  by  summons  as  occasion  may  require,  re- 
specting the  investment,  payment  out,  or  distribution  of  the 
money  or  securities,  or  of  the  dividends  ot  interest  of  such  secu- 
rities. 

Oedeb  7.  A  person  who  has  paid  or  transferred  money  or  se- 
curities into,  or  deposited  securities  in  Court  pursuant  to  the 
said  Act  of  the  lOtJi  &  11th  Vict.  c.  96,  shall  be  served  with  no- 
tice of  any  application  made  to  the  Court,  or  a  Judge  in  Cham- 
bers, respecting  such  money  or  securities,  or  the  dividends  there- 
of, by  any  person  interested  therein  or  entitled  thereto. 

Order  8.  The  persons  interested  in  or  entitled  to  such  money 
or  securities  shall  be  served  with  notice  of  any  application  made 
by  the  trustee  to  the  Court,  or  .Judge,  respecting  such  money  or 
securities,  or  the  dividends  thereof.* 

Order  9.  No  petition  relating  to  svich  money  or  securities  as 
mentioned  in  the  last  four  preceding  Orders  shall  be  set  down  to 
be  heard,  and  no  suminons  relating  thereto  shall  be  sealed  until 
the  petitioner  or  applicant  has  first  named  in  his  petition  or 
summons  a  place  where  he  may  be  served  with  any  petition  or 
summons,  or  notice  of  any  proceeding  or  order  relating  to  such 
money  or  securities,  or  the  dividends  thereof. 

Order  10.  Petitions  presented  and  summonses  issued  tinder 
the  said  Act  of  10  &  11  Vict.  c.  96,  shall  be  entitled  in  the  mat- 
ter of  the  said  Act  and  in  the  matter  of  the  particular  trust.]- 


•  Where  a  cestui  que  trust  was  believed  to  be  in  New  York,  but 
the  address  was  unknown,  the  Court  allowed  publication  in  two 
New  York  papers  to  be  sufficient  notice  :  Be  Goodsman's  Will, 
W.  N.  1870,  p.  152. 

^  Now  extended  by  Rules  of  the  Supreme  Court,  Order  5.5,  R. 
2,  (5)  to  cases  where  the  money  or  securities  in  Court  do  not  ex- 
ceed £1,000  or  X;,000  nominal  value.] 

[*  This  notice  may  be  dispensed  with  under  special  circum- 
stances, as  where  a  person  has  gone  abroad  many  years  ago  and 
has  not  since  been  heard  of ;  Re  Whitaker's  Trusts.  47  L.  T.  N. 
S.  507  ;  31  W.  E.  114  ;  Be  Hansford,  7  W.  R.  199,  254.] 


[*1007]  *No.  n.  _ 

TRUSTEE  RELIEF  AMENDMENT  ACT. 

12  &  13  YicT.  CAP.  74 

"An  Act  for  the  further  Belief  of  Trustees."     (28th 
July,  1849.) 

Whereas, difficulties  kave  arisen  in  the  transfer  of 
securities  vested  in  trustees  in  certain  cases  under  the 
provisions  of  an  act  passeil  in  the  Session  of  Parlia- 
ment holden  in  the  tenth  and  eleventh  years  of  the 
10  &  11  Vict.  ™igi  of  Her  present  Majesty,  intituled  An  Act  for 
c.  96:  better  securing  Tru^t  Funds,  and  for  the  Relief  of  Trus- 

tees, and  it  is  expedient  to  make  further  provisibn  for 
carrying  into  effect  the  objects  of  the  said  recited  Act: 
Be  it  therefore  enacted  by  the ,  Queen's  most  excellent 
Majesty,  by  and  -with  the  advice  and  consent  of  the 
IjOI'Ss  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  if  upon  any  petition  presented  to  the 
Court  of         Lord  Chancfellor  or  Master  of  the  Eolls  in  the  matter 
Chancery        of  the  said  Act  it  shall  appear  to  the  Judge  of   the 
may,  upon     Court  of  Chancery  before  whom  such  petition  shall  be 
application     heard,  that  any  monies,  annuities,  stocks  or  securities  (k), 
of  l^te"*^    are  vested  in  any  persons  as  trustees,  executors,  or  ad- 
&e.,  order       ministrators,  or  otherwise,  upon  trusts  within  the  mean- 
payment  or    ing  of  the  said  recited  Act,  and  that  the  major  part  of 
transfer  of      siich  persons  (Z)' are  desirous  of  transferring,  paying, 
sto^ks^or^'  °^  delivering  the  same  to  the  Accountant-General  of 
securities        t^6  High  Court  of  Chancery  under  the  provisions  of 
into  Court  of  the  said  recited  Act,  but  that  for  any  reason  the  concur- 
Chancery.       renee  of  the  other  or  others  of  them  cannot  be  had  (m), . 
it  shall  be  lawful  for  such  Judge  as  aforesaid  to  order 
and  direct  such  transfer,  payment,  or  delivery  to  be 
made  by  the  major  part  of  such  persons   without  the 

[(fc)  Under  these  -words  the  debenture  stock  of  a  Railway  Com- 
pany, the  consolidated  stock  of  a  Railway  Company,  and  India 
4  per  Cent,  stock  have  been  ordered  into  Court:  Re  Gledstane'^ 
Trusts,  "W.  N.  1878,  p.  26.]  -       ' 

[l]  Where  of  three  trustees,  one  was  invalided  and  two  peti- 
tioned, the  Court  made  the  order;  Be  Broadwood's  Trust,  8  L. 
T.  N,  S.  632.  ^ 

,  (m)  The  non-concurring  trustee  must  be  served  with  any  peti- 

tion under  the  Act. 

(1220) 
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concurrence  of  the  other  or  others  of  them  ;  and  where 
any  such  monies  or  Government  or  Parliamentary  se- 
curities shall  be  deposited  with  any  banker,  broker,  or 
other  depositary,  it.  shall  be  lawful  for  such  Judge  as 
aforesaid  to  make  such  order  for  the  payment  or  delivery 
of  such  monies,  Government  or  Parliamentary  securities 
to  *  the  major  part  of  such  trustees,  execu-  [  *  1008] 
tors,  administrators,  or  other  persons  as  aforesaid,  for 
the  purpose  of  being  paid  or  delivered  to  the  said  Ac- 
countant-General  as  to  the  said  Judge  shall  seem  meet; 
and  every  transfer  of  any  annuities,  stocks,  or  securi- 
ties, and  every  payment  of  money  or  delivery  of  secur- 
■  ities,  in  pursuance  of  any  such  order,  shall  be  as  valid 
and  efFeotua]  as  if  the  same  had  been  made  on  the  au- 
thority or  by  the  Act  of  all  the  persons  entitled  to  the 
annuities,  stocks,  or  securities  so  transferred,  or  the 
monies  or  securities  so  paid  or  delivered  respectively,, 
and  shall  fully  protect  and  indemnify  the  Goveraor  and 
Company  of  the  Bank  of  England,  the  Ea^t  India 
Company,  and  the  South  Sea  Company,  and  all  other 
persons  acting  under  or  in  pursuance  of  such  order. 

By  28  &  29  Vict.  C.  99,  s.   1,  it  is  eiiacted,  that  the  County 
County  Courts  shall  have  and  exercise  all  the  power  Courts, 
and  authority  of  the  High  Court  of  Chancery  "  in  all 
proceedings  under  the  Trustees  Relief  Acts,  in  which 
the  trust  estate  or  fund  to  which  the  proceeding  relates 
shall  not  exceed  the  amount  or  value  500Z." 

And  by  30  &  31  Vict.  c.  142,  s.  24,  it  isenabted,  that 
"  any  monies,  annuities,  stocks,  or  securities  vested  in 
any.  persons  as  trustees,  executors,  administrators  or 
otherwise,  upon  trusts,  within  the  meaning  of"  (the 
Trustee  Relief  Act),  "where  the  same  does  not  exceed 
in  amount  or  value  of  the  sum  of  500Z.,  upon  the 
filing  by  such  trustees  or  other  persons,  or  the  major 
part  of  them,  to  or  with  the  Registrar  of  the  County 
Court  within  the  district  of  which  such  persons  or  any 
of  them  shall  reside,  an  affidavit  shortly  describing  the 
instrument  creating  the  trust,  according  to  the  best  of 
their  knowledge,  may  in  the  case  of  money  be  paid  into 
a  Post  Office  Savings  Bank  established  in  the  town  in 
which  the  County  Court  is  held,  in  the  name  of  the 
Registrar  of  such  Court,  in  trust,  to  attend  the  orders 
of  the  Court,"  and  "  in  the  case  of  stocks  or  securities 
may  be  transferred  or  deposited  into  or  in  the  iiame  of 
the  Treasurer  and  Registrars  of  such  Court,  intrust, to 
attend  the  order  of  the  Court,"  &c. 


[*1009]  *N0.  in. 

TRUSTEE  ACT,  1850. 

13  &  14  Vict.  cap.  60. 

'■^  An  Act  to  Consolidate  and  Amend  the  Laws  relat- 
ing to  the  Transfer  of  Real  and  Personal  Prop- 
erty vested  in  Mortgages  and  Trustees."  {5  Au- 
gust, 1850.) 

Whereas  an  Act  was  passed  in  the  first  year  of  the 
reign  of  His  late  Majesty  King  William  the  Fourth,  in- 
tituled An  Act  for  amending  the  Laws  respecting  Con-  ' 
veyandes  and  Transfers  of  Estates  and  Funds  vested 
in  Trustees  and  Mortgagees,  and  for  enabling  Courts 
of  Equity  to  give  effect  to  their  Decrees  and  Orders 
in  certain  cases:  And  whereas  an  Act  was  passed  in 
the  fifth  year  of  the  reign  of  His  late  Majesty  King 
William  the  Fourth,  intituled  An  Act  for  the  Amend- 
ment of  the  Laws  relative  to  Escheats  and  Forfeitures 
of  Real  and  Personal  Property  holden  in  Trust :  And 
I  whereas  an  Act  was  passed  in  the  second  year  of  the 

reign  of  Her  present  Majesty,  intituled  An  Act  to  re- 
move Doubts  respecting  Conveyances  of  Estates  vested 
in  Heirs  and  Devisees  of  Mortgagees:  And  whereas  it 
is  expedient  that  the  provisions,  of  the  said  Acts  be  con- 
solidated and  enlarged, — Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Lords  Spiritual  and  Temporal, 
an&  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same  (z) . 

I.  (  This  section  tvas  repealed  by  "  The  Statute  Law 
Eevision  Act,- 1875.") 
Interpreta-  ^^-  -^-ud,  whereas  it  is  expedient  to  define  the  mean- 
tibu  of  terms,  ing  in  which  certain  words  are  hereafter  used:  It  is  de- 
clared that  the  several  words  hereinafter,  named  are 
herein  used  and  applied  in  the  manner  following  re- 
spectively: (that  is  to  say), 

The  word  "  lands  "  shall  extend  to  and  include  man- 
[  *  1010]  ors,  messuages,  *  tenements,  and  heredi- 
taments, corporeal  and  incorporeal,  of  every  ten- 

(z)  The  Court  has  no  jurisdiction  under  the  Trustee  Acts  to 
decide  on  a  disputed  question  of  title ;  He  Draper's  Settlement, 
9  W.  R.  805. 

(1222) 
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ure  or  description,  whatever  may  be  the  estate  or 
interest  therein  (a): 

The  word  "stock"  shall  mean  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any  company 
or  society  eptablished  or  to  be  established,  or  trans- 
ferable by  deed  alone,  or  by  deed  accompanied  by 
other  formalities,  and  any  share  or  interest  there- 
in  (6): 

The  word  "seised"  shall  be  applicable  to  any  vested 
estate  for  life  or  of  a  greater  description,  and  shall 
extend  to  estates  at  law  and  in  equity  (c),  in  pos- 
session or  in  futurity,  in  any  lands: 

The  word  "possessed"  shall  be  applicable  to  any 
veste^  estate  less  than  a  life  estate,  at  law  or  in 
equity,  in  possession. or  in  expectancy,  in  any  lands: 

The  words  "  contingent  right,"  as'  applied  to  lands, 
shall  mean  a  contingent  or  executory  interest,  a 
possibility  coupled  with  an  interest,  whether  the 
object  of  the  gift  or  limitation  of  such  interest  or 
possibility  be  or  be  not  ascertained,  also  a  right  of 
entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent: 

The  words  "  convey  "  and  "  conveyance  "  applied  to 
any  person,  shall  mean  the  execution  by  such  per- 
son of  every  necessary  or  suitable  assurance  for 
conveying  or  disposing  to  another  lands  whereof 
such  person  is  seised,  or  entitled  to  a  contingent 
right,  either  for  the  whole  estate  of  the  person  con- 
veying or  disposing,  or  for  any  less  estate,  together 
with  the  perfhrmanee  of  all  formalities  required 
by  law  to  the  validity  of  such  conveyance,  includ- 
ing the  acts  to  be  performed  by  married  women 
and  tenants  in  tail  in  accordance  with  the  provi- 
sions of  an  Act  passed  in  the  fourth  year  of  the 
reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  for  the  abolition  of  Fines  andRe- 

(a)  In  one  case,  where  the  words  "lands"  only  was  used  in 
the  vesting  order,  and  the  property  comprised  rent-charges,  the 
order  was  amended  by  adding  the  word  "hereditament;"  Be 
Harrison,  1  Set.  on  Dec.  516,  4th  edit. 

(b)  The  word  stock  includes  shares  in  joini-siocfccompamcs;  Be 
Angelo,  5  De  G.  &  Sm.  278  ;  and  shares  in  ships,  18  &  19  Tict.  c. 
91,  s.  10. 

(c)  In  suits  where  all  parties  beneficially  interested  are  before 
the  Court,  it  is  sufficient  for  the  purchaser  to  take  a  conveyance 
of  the  legal  estate,  for  the  equities  of  the  parties  are  bound  by  the 
order  ofsale,  and  no  vesting  order  as  to  the  equitable  estate  is  re- 
quired or  will  be  made  ;  Be  Williams'  Estate,  5  De  G.  &  Sm. 
515.  See  the  analogous  case  under  the  prior  Act,  Goddard  v, 
Macaulay,  6  Ir.  Eq.  Eep.  821. 
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coveries,  and  the  substitution  of  more  simple  modes 
of  Assifrance  (z),  and  iacluding  also  surrenders 
and  other  acts  which  a  tenant,  of  customary  or 
[  *  lOl  1  ]  copyhold  lands  can  himself  perform  *  pre- 
paratory to  Or  in  aid  of  a  complete  assurance  of 
such  customary  or  copyhold  lands  (a): 

The  words  "  assign  "  and  "  assignment "  shall  mean 
the  execution  and  performance  by  a  person  of  every 
necessary  or  suitable  deed  or  act  foi*  assigning, 
surrendering,  or  otherwise  *  transferring  lands  of 
which  such  person  is  possessed,  either  for  the 
whole  estate  of  the  person  so  possessed  or  for  any 
less  estate: 

The  word  "transfer"  shall  mean  the  execution  and 
.performance  of  every  deed  and  act  by  which  a  per- 
son entitled  to  stock  can  transfer  such  stock  from 
hiinself  to  another: 

The  words  "  Lord  Chancellor "  shall  mean  as  well 
the  Lord  Chancellor  of  Great  Britain  as  any  Lord 
Keeper  or  Lords  Commissioners  of  the  Great  Seal 
for  the  time  being: 

The  words  "  Lord  Chancellor  of  Ireland  "  shall  mean 
as  well  the  Lord  Chancellor  of  Ireland  as  any 
Keeper  or  Lords  Commissioners  of  the  Great  Seal 
of  Ireland  for  the  time  being: 

The  word  "  trust "  shall  not  mean  the  duties  incident 
to  an  estate  conveyed  by  way  of  mortgage  (6) ;  but, 
with  this  exception,  the,  words  "  trust "  and  "  trus- 
tee "  shall  extend  to  and  include  implied  and  con- 
structive trusts  (c),  and  shall  extend  to  and  include 

(a)  Thus,  where  there  is  an  adult  tenant  for  life  with  remain- 
der to  an  infant  tenant  in  tail  with  remainders  over,  a  vesting  or- 
der of  the  infant's  estate  with  the  consent  of  the  tenant  for  life  as 
protector  will  bar  the  entail,  and  all  remainders  over  ;  Powell  v. 
Matthews,  1  Jur.  N.  S.  973  ;  see  form  of  order,  1  Set.  on  Dec.  p. 
535,  4th  edit. 

{a)  See,  as  to  copyholds,  Rowley  v.  Adams,  14  Beav.  130,  and 
past,  p.  1025,  note  (a). 

(b)  As  to  the  question  upon  the  former  Act,  1  W.  4,  c  60, 
whether  the  word  "trust"  included  a  ^^  mortgage,"  see  note  (c), 
p.  836,  3rd  edit. 

(c)  A  vendor,  after  a  contract,  has  been  held  to  be  a  trustee  of 
shares  in  a  joint-stock  bank  for  the  purchaser  ;  Bd  Angelo,  5  De 
G.  &  Sm.  278.  But  in  ca.ses  of  real  estate,  if  not  universally,  at 
least  where  the  alleged  trustee  can  possibly  dispute  the  trust, 
the  constructive  trust  must  first  have  been  declared  by  the  decree 
of  the  Court,  and  the  infant  heir  of  the  vendor  who  died  intestate 
after  having  contracted  to  sell  real  estate  is  not  a  constructive 
trustee  for  the  purchaser  unless  so  declared  by  decree  ;  Se  Car- 
penter, 1  Kay  418 ;  Ee  Burt,  9  Hare,  289  ;  Re  Dickenson,  17  L. 
T.  231  ;  Cust  v.  Middleton,  7  Jur.  N.  S.  151  ;  Re  Weeding's  Es- 
tate, 4  Jur.  N.  S.  707  ;  Re  Faulder,  W.  N.  1866,  p.  83  ;  Jackson 
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cases  *  where  the  trustee  had  some  ben.  [  *  1012  ] 

V.  Milfield,  5  Hare,  538;  Ee  Milfield,  2  Ph.  254;  Morgans. Swan- 
sea  Urban  Sanitary  Authority,  9  Ch.  D.  582.]  Ee  Wise,  5  De  G. 
&  Sm.  415,  is  distinguishable;  and  see  Re  Propert's  Purchase,  22 
L.  J.  N.  S.  Ch.  948.  But  wher<!  a  vendor  died  before  acceptance 
of  the  title  having  devised  the  estate  to  an  infant,  and  the  execu- 
tors prayed  that  the  infant  might  be  declared  a  trustee  within 
the  Act,  and  that  the  prcfperty  on  payment  ot  the  purchase- 
money  might  be  conveyed  to  the  purchaser  who  had  accepted  the 
title,  and  the  prayer  was  supported  by  the  infant's  counsel,  the 
Court  made  the  order;  Re  Lowry's  Will,  15  L.  E.  Eq.  78.  [This 
point  is,  however,  not  likely  to  arise  in  the  future  in  the  case  of 
freeholds,  as  by  the  Conveyancing  and  Law  of  Property  Act,  1881, 
s.  4,  the  personal  representative  of 'the  vendor  is  empowered  to 
convey,  where  at  his  death  an  enforceable  contract  is  subsisting.] 

If  the  owner  ot  copyholds  covenant  to  surrender,  and  declares 
tliat  in  the  ftieantime  he  will  stand  seised  upon  trust  for  the  cov- 
enantee, the  covenantor  is  a  trustee  within  the  Act ;  Ee  CoUing- 
wood's  Trusts,  6  W.  E.  536;  and  see  Steele  v.  Waller,  28  Beav.  466. 
And  even  where  there  is  no  such  declaration,  yet  if  the  contract  be 
not  in  fieri,  but  has  been  carried  out  and  completed,  the  covenantor 
is  a  trustee  within  the  Act ;  Ee  Cuming,  5  L.  E.  Oh.  App.  72. 

If  the  cestui  que  trust  has  sold  his  equitable  interest,  and  the 
sale  has  been  completed,  the  purchaser  is  then  the  cestui  que  trust, 
and  may  apply  for  a  transfer  of  the  legal  estate;  Ee  Wilkinson's 
Trust,  10  Jar.  N.  S.  716;  Re  Groom,  11  L.  T.  N.  S.  336. 

Where  a  testator  Had  signed  an  agreement  to  convey  certain 
easements  in  compromise  of  an  action,  an  infant  devisee,  no  title 
being  in  question,  was  held  to  be  a  constructive  trustee  within 
the  Act;  Re  Taylor,  W.  N.  1866,  p.  5. 

Where  a  compulsory  sale  had  been  made  to  a  railway  company, 
and  the  purchase-money  had  been  paid  and  possession  taken  in 
the  lifetime  of  the  ancestor,  the  case;  was  held  to  be  within  the 
Act;  Re  Russell's  Estate,  12  Jur.  N.  S.  224;  and  see  Re  BadcocjE, 
2  W.  R.  386.  * 

A  vendor  who  refused  to  convey  after  tender  of  a  deed  settled 
hy  the  judge,  or  to  receive  the  .purchase-money,  was  declared  a 
trustee,  and  on  the  purchaser  paying  his  purchase-money  into 
Court,  his  solicitor  was  tp  execute  the  conveyance  for  the  ven- 
dor; Warrender  v.  Foster,  1  Set.  on  Dec.  438,  4th  edit. 

An  executor  holding  a  legacy  bequeathed  to  persons  succes- 
sively isa  constructive  trustee;  Ee  Davis's  Trusts,  12  L.R.  Eq.214. 

[An  infant  who  is  the  sole  beneficial  owner  of  stock  sT;anding 
in  his  name,  subject  to  a  provision  or  direction  for  his  mainte- 
nance which  is  vested  in  some  other  person,  is  a  constructive 
trustee  within  the  Act;  Gardner  v.  Cowles,  3  Ch.  D.  304.] 

Where  a  feme  covert  is  a  trustee  of  stoc^:,  the  husband,  as  the 
Bank  acts  upon  his  directions,  isa  constructive  trustee  within  the 
Act ;  Re  Wood,  V  Jur.  N.  S.  323.     [See  now  45  & 46  Vict.  c.  75.] 

An  heir  who  takes  by  descent,  but  has  bound  himself  on  the 
doctrine  of  election  to  hold  upon  the  trusts  of  the  will,  is^a  trus- 
tee within  the  Act;  Dewar  v.  Maitland,  2  L.  R.  Eq.  834. 

Three  persons  were  appointed  assignees  of  a  bankrupt,  and  one 
of  them  resigned  his  office  and  went  abroad,  and  his  resignation 
was  accepted  by  the  creditors,  and  the  Court  held  that  the  one 
who  had  resigned  and  gone  abroad  was  a  trustee  within  the  Act; 
and  an  order  was  made  for  vesting  the  legal  estate  in  the  two 
acting  assignees ;  Ee  Joyce's  Estate,  2  L.  R.  Eq.  576  ;  12  Jur.  N. 
S.  1015. 
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eficial  interest  or  estate  in  the  subject  of  the  trust, 
and  shall  extend  to  and  include  the  duties  incident 
to  the  office  of  personal  representative  of,  a  de- 
ceased person  (o): 

The  word  "lunatic"  shall  mean  any  person  who 
shall  have  been  found  to  be  a  lunatic  upon  com- 
mission of  inquiry  in  the  nature  of  a  writ  de  lun- 
atico  inquirendo: 

The  expression  "person  of  unsound  mind"  shall 
mean  any  person  not  an  infant,  who,  not  having 
been  foUnd  to  be  a  lunatic,  shall  be  incapable  from 
infirmity  of  mind  (p)  to  manage  his  own  affairs: 

The  word  "devisee"  shall,  in  additionto  its  ordinary 
signification,  mean  the  heir  of  a  devisee  and  the 
devisee  of  an  heir,  and  generally  any  person  claim- 
ing an  interest  in  the  lands  of  a  deceased  person 
not  an  heir  of  such  deceased  person,  but  by  a  title 
dependent  solely  upon  'the  operation  of  the  laws 
concerning  devise  and  descent: 

The  word  "  mortgage "  shall  be  applicable  to  every 
estate,  interest,  or  property  in  lands  or  personal 
estate  which  would  in  a  Court  of  equity  be  deemed 
merely  a  security  for  money: 

The  word  "person"  used  and  referred  to  inthemas- 
[  *  1013  ]  culine  gender  shall  *  include  a  female 
as  well  as  a  male,  and  shall  include  a  body  cor- 
porate (g) : 

And  genorally,  unless  the  contrary  shall  appear  from 
the  context,  every  word  importing  the  singular 
number  only  shall  extend  to  several  persons  or 
things,  and  every  word  importing  the  plural  num- 
shall  apply  to  one  person  or  thing,  and  every  word 
importing  the  masculine  gender  only  shall  extend 
to  a  female. 

Power  to  •'■■'■■'■■  -^^^  ^®  ^*  enacted,  that  when  any  lunatic  or  pw- 

make  vesting  son  of  unsound  mind  (r)  shall  be  seised  or  possessed 

order  as  to       — r~~    ~~       ;  ;        ^^         „  .,  .     ,  „   ...       '  TT'j 

[(o)  A  trustee  may  by  virtue  of  tnis  defimtion  be  appointed 
to  perform  the  duties  of  an  executor;  Ee  Moore,  21  Ch.  D!  778.] 

[p)  See  Ee  Wakeford,  1  Jon.  &  Lat.  2  (under  1  W.  4,  u.  60) ; 
Ee  Jones,  6  Jut.  545. 

(?)  By  25  &  26  Vict.  c.  37,  s.  10,  the  Trustee  Act,  1850,  is 
made  fo  extend  to  a  trustee  or  trustees  of  the  private  estates  of 
Her  Majesty,  her  heirs  or  successors,  and  any  petition  or  other 
propeeding  for  obtaining  the  benefit  of  the  Act  shall  be  in  the 
name  or  names  of  any  person  or  persons  authorized  by  any  writ- 
ing under  the  sign  manual. 

(r)  Where  the  unsoundness  of  mind  is  contested,  the  case  is  not 
.  within  the  Actj  Be  Walker,  Cr,  &  Ph.  147:  Ee  Campbell,  18  L. 
T.  202. 
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of  any  lands  upon  aaj^rust  (s )  or  by  way  of  mortgage  (t),  lands  of  a 
it  shall  be  lawful  for  the  Lord  Chancellor  (m),  intrusted  lunatic 
by  virtue  of  the  Queen's  sign  manual  witb  the  care  of  *™stee  or 
the  persons  and  estates  of  lunatics,  to  make  an  order  ^°^  S^see. 
that  such  lands  be  *  vested  (v)  in  such  a  per-  [  *  1014  ] 
son  or  persons  {w)  in  such  manner  and  for  "such  estate 

(s)  See  definition  of  Trust,  p.  1011. 

{t)  See  definition  of  Mortgage,  ante,  p.  1012.  [Semite,  that  the 
Court  has  no  jurisdiction  under  this  section  to  make  an  order  for 
the  transfer  of  a  mortgage  vested  in  a  lunatic.  The  lunatic's  in- 
terest may,  however,  be  sold  under  sect.  116  of  the  Lunacy  Regu- 
lation Act,  1853;  Re  Brown,  50  L.  T.  N,  S.  37*3.] 

(m)  It  Avas  doubted  whether  the  Lords  Justices,  though  they 
were  in  fact  intrusted  under  the  Queen's  sig^  manual  with  the 
care,  &c.,  of  lunatics,  liad  poller  to  exercise  the  jurisdiction 
given  by  the  Act  to  the  Lord  Chancellor  intrusted,  &c.;  Re 
Waugh's  Trust,  2  De  G.  M.  &  G.  279;  Re  Pattinson,  21  L.  J.  N. 
S.  Ch.  280.  See,  however,  15  &  16  Tict.  c.  87,  s.  15,  removing 
the  doubt,  and  the  11th  section  of  the  Trustee  Extension  Act, 
post,  p.  1044.  [This  jurisdiction  of  the  Lords  Justices  is  now, 
by  the  7th  section  of  38  &  39  Vict.  c.  77,  exercisable  by  such  of 
the  Judges  of  the  High  Court  of  Justice  or  Court  of  Appeal  as 
are  intrusted  by  the  Queen's  sign  manual  with  the  care,  &c.  of 
lunatics]. 

In  cases  of  lunacy  or  unsoundneas  of  mind,  the  application  must 
be  made  exclusively  to  the  Judges  so  intrusted  as  aforesaid,  as 
the  other  Judges  havte  no  jurisdiction;  JefTryes  »;.  Drysdale,  9  W. 
E.  428;  Re  Ormerod,  3  De  G.  &  J.  249,  and  cases  there  cited; 
and  see  Re  Irby,  17  Beav.  334;  Herring  v.  Clark,  4  L.  R.  Ch. 
App.  i67;  Re  Mason,  10  L.  E.  Ch.  App.  273;  Re  Stamper,  46  L. 
T.  N.  S.-372.] 

As  the  section  speaks  of  conveyance  and  assignment,  the  Court 
has  no  authority,  linder  it  to  Vest  a  power  though  an  imperative 
one;  Re  Porter's  Will,  3  W.  R.  583.     Bedpost,  1031. 

[Where  the  person  of  unsound  mind  is  tenant  in  tail,  it  is  not 
necessary  in  the  vesting  order  to  refer  to  the  Fines  and  Recov- 
eries Act,  or  to  the  manner  in  which  the  trustee  could  have  con- 
veyed if  sane.  The  order  should  simply  direct  the  property  to 
vest  for  all  the  estate  which  the  person  of  unsound  mind  could 
convey  if  sape;  Mason  v.  Mason,  7  Ch.  D.  707.] 

Where  one  of  several  trustees  is  -a  lunatic,  and  it  is  desired  to 
obtain  from  the  Court  an  appointment  of  ne  iv  trustees  in  the 
place  of  the  lunatic  and  others  with  a  vesting  order,  the  petition, 
should  be  intituled  in  Lunacy  and  in  the  Chancery  Division; 
Re  Pearson,  5  Ch.  D.  982;  Be  Chell,  49  L.  T.  N.  S.  196;  Re 
Davidson,  20  L.  J.  N.  S.  Ch.  644.  And  see  Trustee  Extension 
Act,  sect.  10. 

As  to  a  person  "of  unsound  mfnd,"  who  is  an  infant,  see  p. 
1015,  post,  note  (c). 

As  to  the  parties  to  be  served,  see  p.  1033,  post,  note  (c). 

(«)  The  vesting  order  being  a  conveyance,  should  be  so  worded 
as  to  make  it  clear  by  the  description  what  property  passes;  Be 
Ord's  Trust,  3  W.  R.  386. 

Where  the  circumstances  require  a  severance  of  the  property, 
the  Court  will  make  two  vesting  orders  instead  of  one  general 
one;  Brader  v.  Kerby,  W.  N.  1872,  p.  174. 

{,(%!>)  The  Court  will  not  on  the  petition  of  a  person  absolutely 
entitled  vest  the  property  in  the  person  so  entitled,  but  will  ap- 
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Power  to 
discharge 
any  contin- 
gent right  or 
a  lunatice 
trustee  or 
mortgagee  in 
respect  of 
lands. 


Power  to  , 
vest  stock  or 
eJtose  en 
action  of  a 
lunatic 
trustee  or 
mortgagee. 


as  he  shall  direct;  and  the  order  shall  have  the  same 
effect  as  if  the  trastee  or  mortgagee  had  been  sane,  and 
had  duly  executed  a  conveyance  or  assignment  (as)  of 
the  lands  in  the  same  manner  for  the  same  estate  (y): 

IV.  And  be  i  t  enacted,  that  Tphen  any  lunatic  or  person 
of  unsound  mind  shall  be  entitled  to  any  contingent 
right  in  any  lands  upon  any  trust  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  to  make  an  order  wholly  releasing 
such  lands  from  such  contingent  right,  or  disposing  of 
the  same  to  such  person  or  persons  as  the  said  Lord 
Chancellor  shall  direct;  and  the  order  shall  have  the 
same  effect  as  if  the  trustee  or  mortgagee  had  been  sane, 
and  had  duly  executed  a  deed  so  releasing  or  disposing 
of  the  contingent  right. 

V.  And  be  it  enacted,  that  when  any  lunatic  or  per- 
son of  unsound  inind  shall  be  solely  entitled  to  any 
stock  or  to  any  chose  en  action  upon  any  trust  or  by 
way  of  mortgage,  it  shall  bo  lawful  for  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  to  make  an  order  vesting 
in  any  person  or  persons  (a)  the  xight  to  transfer 
such  stock,  or  to  receive  the  dividends  or  income  there- 
of, or  to  sue  for  and  recover  such  chose  en  action,  or 
any  interest  in  respect  thereof  (a),  and  when  any  per- 
son or  persons  shall  be  entitled  jointly  with  any  lunatic 
or  person  of  unsound  mind  to  any  stock  or.  chose  en  ac- 
tion upon  any  trust  or  by  way  of  mortgage,  it  sliaU  be 
lawful  for  the  said  Lord  Chancellor  to  make  an  order 
Testing  the  right  to  transfer  sucih  stock,  or  to  receive 

point  a  new  trustee  and  vest  the  property  in  him,  leaving  the 
petitioner  to  take  further  steps  to  put  an  end  to  the  trust.  Re 
Holland,  16  Ch.  D.  672;  hut  see  Be  Cnrrie,  10  Ch.  D.  93.] 

(x)  See  definition  of  Conveyance  and  Assignment,  pp.  1010, 
1011. 

(j^)  As  to  Costs,  see  sect.  51,  and  post,  p.  1037,  note  (J). 

[(z)  The  Court  of  Lunacy  will  not  under  this  section  make  an 
order  vesting  the  right  to  transfer  the  stock  in  the  persons  hene- 
ficially  entitled  to  it,  as  that  would  in  effect  he  an  administra-' 
tion  of  the  trust  in  Lunacy  which  the  Court  always  refuses,  but 
on  a  petition  intituled  in  the  Chancery  Division  as  well  as  in 
Lunacy  the  Court  will  appoint  the  beneficiaries  new  trustees  of 
the  settlement,  and  vest  the  right  in  them  in  that  capacity;  Ee 
Currie,  lOCh.  D.  93.]  , 

(a)  "Where  a  person  of  unsound  mind  was  entitled  to  a  sum  of 
stock  as  trustee,  and  also  entitled  to  another  sum  of  the  same 
stock  beneficially,  as  the  bank  would  not  apportion  the  past  divi- 
dend between  the  trust  estate  and  the  beneficial  estate,  the  Court 
in  appointing  new  trustees  vested  the  right  to  receive  the  whole 
dividend  in  the  new  trustees  upon  their  undertaking  that  they, 
would  invest  in  the  name  of  the  old  trustee  so  much  as  belonged 
to  him  beneficially;  Me  Stewart,  2  De  G.  F.  &  J.  1;  [see  Hodges 
ii.  Wheeler,  1  Set.  on  Dec.  4th  edit.  522.] 
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the  dividends  or  income  thereof,  *or  to  sue  for  [  *  1015  ] 
and  recover  such  chose  en  action,  or  any  interest  in  re- 
spect thereof,  either  in  such  person  or  persons  so  jointly 
entitled  as  aforesaid  (6),  or  in  such  last-mentioned  per- 
son or  persons,  together  with  any  other  person  or  per- 
sons the  said  Lord  Chancellor  may  appoint  (c). 

VI.  And  be  it  enacted,  that  when'  any  stock  shall  be  Power  to 
staioding  in  the  name  of  any  deceased  person  whose  vest  stock  or 
personal  representative  is  a  lunatic  or  person  of  un- '''"'?'' ''" 
sound  mind,  or  when  any  c/iose  en  acWow  shall  be  vested  person°whose 
in  any  lunatic  or  person  of  unsound  mind  as  the  per-  personal  rep- 
sonal  representative  of  a  deceased  person,  it  shall  be  resentative  is 
lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  "■  lunatic. 

to  make  an  order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  and  recover  such  chose  en  action  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  he  may  ap- 
point. 

VII.  And  be  it  enacted,  that  where  any  infant  (d),  power  to 
shall  be  seised  or  possessed  of  any  lands  upon  any  trtist  vest  lands  of 
or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Court  ^^  infant 

of  Chancery  (e)  to  make  an  order  vesting. such  lands  morteaeee' 
in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  the  said  Court  shall  direct  (/),  and  the  order 

(5)  See  Re  White,  5  L.  R.  Ch.  App.  698;  [Be  Wacher,  22  Ch. 
D.  535,  where,  one  of  three  executors  of  the  surviving  executor 
of  a  testator  being  of  unsound  mind,  an  order  was  made  giving 
the  right  to  transler  stock  belonging  to  the  estate  of  the  original 
testator  and  still  standing  in  his  name.  In  Ee  Nash,  16  Ch.  D.503, 
where  consols  were  standing  in  the  names  of  three  trustees  one 
of  whom,  was  a  lunatic,  L.  J.  Cotton  refused  to  make  an  order 
vesting  the  right  to  transfer  until  a  new  trustee  had  been  ap- 
pointed in  the  place  of  the  lunatic.  But  the  section  clearly  gives  i 
jurisdiction  to  vest  the  right  in  the  other  trustees  without  ap- 
pointing a  new  trustee,  and  where  there  is  no  object  to  be  at- 
tained by  such  appointment  it  will  be  dispensed  with;  Be  Wat* 
son,  19  Ch.  D.  384:  and  see  Re  Eay,  47  L.  T.  N.  S.  .500.] 

(c)  The  lunatic  husband  of  a  feme  covert  a  trustee  is  within  the 
Act;  Re  Wood,  3  De  G.  F.  &  J.  125;  and  see  Ux parte  Bradshaw, 
2  De  G.  M.  &  G.  900. 

(d)  A  "  person  of  unsound  mind  "is  defined  by  the  2nd  section 
to  mean  "  any  person  not  an  infant,  who,  not  having  been  found 
a  lunatic,  shall  be  incapable  from  infirmity  of  mind  to  manage 
his  own  affairs."  Atid,  therefore,  where  an  infant  trustee  is  of 
unsound  mind  the  ease  does  not  fall  under  the  lunacy  jurisdic- 
tion of  the  Chancellor,  but  the  ordinary  jurisdiction  in  Chan- 
cery; Be  Arrowsmith's  Truste,  4  Jur.  N.  S.  1123.  And  the  in- 
fant need  not  be  served  with  the  petition;  Be  Tweedy,  9  W.  E. 
398;  Be  Willan,  lb.  689. 

(e)  As  to  the  County  Courts,  see  post  p.  1045. 

(/)  It  is  now  settled,  notwithstandllig  the  doubts  entertained 
at  first  (see  Be  Howard's  Estate,  5  De  G.  &  Sm.  435),  that  the 
Court  will  make  an  order,  vesting  an  estate  on  a  pnrcliase  to  the 
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[  *  1016]  shall  have  the  same  effect  as  if  the  *  infant 
trustee  or  mortgagee,  had  been  twenty-one  years  of  age, 
and  had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same  estate  {g). 
Power  to  dis-      VIII.  And  be  it  enacted,  that  where  any  infant  shall 
charge  con-    be  entitled  to  any  contingent  right  in  any  lands  upon 
tingent  g^y  tr^gt  qj  by  way' of  mortgage,  it  shall  be  lawful  for 

infant*trustee  *^®  Court  of  Chancery  to  make  an  order  wholly  releas- 
or mortgagee  ing  such  lands  from  such  contingent  right,  or  disposing 
to  lands.         of  the  same  to  such  person  or  persons  as  the  said  Court 
shall  direct ;  and  the  order  shall  have  the  same  efPect 
as  if  the  infant  had  been  twenty-one  years  of  age,  and 
had  duly  excepted  a  deed  so  releasing  or  disposing  of 
the  contingent  right. 
Power  to  I^  And  be  it  enacted,  that  when  any  person  solely  (ft) 

vest  lands  ol  a  seised  or  possessed  of  any  lands  upon  any  trust  (i) 

nses  commonly  called  the"nses  to  bar  dower;  but  will  not  incor' 
jporate  a  declaration  that  no  woman  shall  be  entitled  to  dower; 
this  being  no  part  of  the  conveyance;  but  as  to  uses  to  bar  dower 
have  not  that  efifect  as  to  a  woman  married  since  Jan.  1,  1834,  a 
woman  so  married  will  be  entitled  to  dower  unless  otherwise 
barred;  Be  Lush's  Estate,  5  De  G.  &  Sm.  436;  Davey  v.  Miller, 
17  Jur.  908.    • 

An  order  has  been  ma^e  to  vest  the  legal  estate  in  the  devisees 
of  a  mortgagor,  subject  to  a  charge  created  by  his  will;  JJeEller- 
thorpe,  18  Jur.  669. 

"Where  the  executor  and  executrix  (a  married  woman)  of  a 
mortgagee  applied  for  a  vesting  order,  theCourt,  instead  of  vesting 
the  property  in  the  executor  and  executrix,  when  the  feme  covert  in 
order  to  part  with  it  would  have  to  acknowledge  the  deed,  vested 
it  in  such  person  or  persons  as  the  executor  and  executrix  should 
I  appoint,  and  in  default  thereof,  in  the  executor  and  executrix; 

Se  Powell,  4  K.  &  J.  338.  • 

{g)  Tenant  for  life  with  remainder  to  an  infant  in  tail.  A  vest- 
ing order  as  to  the  estate  of  the  infant  with  the  consent  of  the 
tenaiit  for  life,  will  bar  the  entail  and  remainders  over;  Powell 
V.  Matthews,  1  Jur.  N.  S.  973.  See  the  interpretation  clause  as 
to  the  words  "convey,"  and  "conveyance." 

(h)  [It  has  been  held]  that  a  coparcener  who  has  no  beneficial 
interest,  but  holds  in  trust  for  the  other  coparcener,  is  solely 
seised  as  trustee  for  such  coparcener;  McMurray  v.  Spicer,  5  L. 
E,  Eq.  527;  [but  see  .Be  Greenwood's  Trusts,  27  Ch.  D.  359]; 
•  (i)  An  Jieir  who  takes  the  trust  estate  by  the  disclaimer  of  the 
trustees,  Wilks  v.  Groom,  6  De  G.  M.  &  G.  205,  [or  by  the  death 
of  the  trustee  in  the  testator's  lifetime,  Be  Gill,  1  Set.  on  Dec.  - 
4th  edit.  520,]  is  a  trustee  within  the  section.  And  an  heir  of  a 
mortgagee  who  had  taken  possession  has  been  held  to  be  a  trus- 
tee for  the  mortgagee's  executors;  Be  Skitter's  Mortgage,  4  W. 
E.  791;  see  post,  1019,  note  (6);  [and  see  44  &  45  Vict.  c.  41,  s. 
V        30.] 

A  person  had  contracted  to  sell  an  estate  which  in  equity  had 
converted  it  into  personalty,  but  before  he  executed  the  convey- 
ance died  intestate,  and  it  was  held  that  the  heir  was  a  trustee  for 
the  personal  representative;  Be  Badcock,  2  W.  K.  386.  Seeonte, 
p.  1011,  note  (c);  [and  see  44  &  45  Vict.  c.  41,  s.  4.] 
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shall  be  out  of  the  jurisdiction  of  the  Court  of  Chan-  sole  trustee 
eery  (&),  or  cannot  be  found  (I),  it  shall  be  lawful  for  out  of  the 
the  said  Court  (m)  to  make  an  order  Vesting  such  Zawds  J"^"^"^'*^*^""- 
in  such  person  or  *  persons  in  such  manner  [  *  1017] 
and  for  such  estate  as  the  said  Court  shall  direct ;  and 
the  order  shall  have  the  same  effect  as  if  the  trustee 
had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  and  for  the  same  estate. 

X.  And  be  it  enacted,  that  when  any  person  or  per-  Power  to 
sons  shall  be  seised  or  possessed  of  any  lands  jointly  (n)  vest  lands  of. 
with  a  person  out  of  the  jurisdiction  of  the  Court  of^J°i°* 
Chancery,  pr  who  cannot  be  found,  itshalLbe  lawful  for  oflhe^urls- 
tlae  said  Court  to  make  an  order  vesting  the  lands  in  diction, 
the  persan  or  persons  so  jointly  seised  or  possessed,  or 
in  such  last-mentioned  person  or  persons  together  with 
any  other  person  or  persons,  in  such  manner  and  for 
such  estatp  as  the  said  Court  shall  direct;  and  the  or- 
der shall  have  the  same  effect  as  if  the  trustee  (o)  out- 
of  the  jurisdiction,  or  who  cannot  be  found,  had  duly 
executed  a  conveyance  or  assignment  of  the  lands  in 
the  same  manner  for  the  same  estate  (p). 

[k)  A  temporary  absepce,  as  where  the  captain  of  a  merchant- 
man was  abroad  on  a  voyage,  is  not  within  the  Act;  Hutchinson 
».  Stephens,  5  Sim.  499  (a  case  under  the  old  Act,  11  G.  4  &  1 
W.  4,  c.  60. )  [A  trustee  may  be  treated  as  out  of  the  jurisdic- 
•  tion,  although  he  appears  by  counsel;  Still  well  v.  Ashley,  1  Set. 
on  Dec.  4th  edit.  520.] 

(l)  A  defendant  again.st  whom  an  absolute  decree  of  foreclosure  ' 
upon  tan  equitable  mortgage  was  made,  but  who  could  not  be 
found,  was  deemed  to  be  a  trustee  for  the  mortgagee  within  the 
Act,  and  a  vesting  order  was  made  accordingly;  Lechmere  v. 
Clamp,  30  Beav.  218;  31  Beav.  578.     See  p.  1026,  post,  note  (e). 

[One  of  three  joint  mortgagees,  who  were  trustees,  refused  to 
concur  in  a  transfer  of  the  mortgage  which  was  executed  by  the 
other  mortgagees;  a  new  trustee  was  afterwards  appointed  in  his 
place,  and  on  a  petition  for  a  vesting  order,  it  was  held  that  he- 
was  a  trustee  within  the  meaning  of  the  Act  for  the  transferee  of 
mortgagee;  Ee  Walker's  Mortgage  Trusts,  3  Ch.  D.  209.] 

[(m)  This  section  applies  where  the  trustee  out  of  the  jurisdio-     * 
tion  is  of  unsound  mind;  £e  Gardner's  Trusts,  10  Ch.  D.  29. 

[(»)  The  words  "seised  jointly"  are  not  limited  to  a  legal 
joint  tenancy  but  are  used  in  a  wide  sense,  and  apply  to  the  case 
of  lands  descending  to  the  qo-heiress  and  the  surviving  heir  or 
(if  the  case  fall  within  sect.  30  of  the  Conveyancing  and  Law  of 
Property  Act,  1881)  the  personal  representative  of  a  decefised  co- 
heiress of  the  deceased  .trustee ;  He  Greenwood's  Trusts,  27  Ch. 
1).  .359  ;  Be  Templer's  Trusts,  4  N.  E.  494  ;  but  see  McMurray  v. 
Spicer,  5  L.  E.  Eq.  .527.] 

(o)  The  word  "trustee"  does  not  include  a  joint  mortgagee. 
One  of  the  mortgagees  being  out  of  the  jurisdiction,  the.mortgage 
money  was  paid  to  the  joint  account  of  the  joint  mortgagees,  but 
the  Court  refused  to  make  an  order;  Be  Osborn's  Mortgage,  13  L. 
E.  Eq.  392. 

(p)  The  concluding  words  of  this  section  (as  a  conveyance  by 
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Power  to  dis- 
charge con- 
tingent right 
of  sole  trustee 
out  of  the 
jurisdiction 
to  lands. 


Power  to  dis- 
charge con- 
tingent right 
of  joint 
trustee  out  ot 
the  jurisdic- 
tion to  lands. 


Power  to 
vest  lands 
held  upon 
trust  where 
it  is  unknot 
which  ot  the 
co-trustees 
survived. 


Where  it  is 
unknown 
whether  the 


XL  And  be  it  enacted,  tbat  when  any  person  sokly 
entitled  to  a  contingent  right  in  any  lands  upon  any 
trust  shall  be  out  of  the  jurisdiction  of  the  Court  of 
Chancery,  or  cannot  be  found,  it  shall  be  lawful  for  the 
said.  Court  to  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right,  or  disposing  of  the  same  to 
such  person  or  persons  as  the  said  Court  shall  direct; 
and  the  order  shall  have  the  same  efPect  as  if  the  trus- 
tee had  duly  executed  a  conveyance  so  releasing  or  dis- 
posing of  the  contingent  right. 

XII.  And  be  it  enacted,  that  when  any  person  jointly 
entitled  with  any  other  person  or  persons  to  a  contin- 
gent right  in  any  lands  .upon  any  trust  shall  be  ont  of 
the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found,  it  shall  be  lawful  for  the  said  Court  to  make  an 
order  disposing  of  the  contingent  right  of  the  person 
out  of  the  jurisdiction  or  who  cannot  be  found,  to  the 
person  or  persona  so  jointly  entitled  as  'aforesaid 
[  *  1018]  *  or  to  such  last-mentioned  person  or  persons 
together  with  any  other  person  or  persons;  and  the  or- 
der shall  have  the  same  effect  as  if  the  trustee  out  of 
the  jurisdiction,  or  who  cannot  be  found,  had  duly  exe- 
cuted a  conveyance  so  releasing  or  disposing  of  the  con- 
tingent right. 

XIIL  And  be  it  enacted,  that  where  there  shall  have 
been  two  or  more  persons  jointly  seised  or  possessed  of  . 
any  lands  upon  any  trust,  and  it  shall  be  uncertain 
which  of  such  trustees  was  the  survivor,  it  shall  ba  law- 
ful for  the  Court  of  Chancery  to  make  an  order  vesting 
such  lands  in  such  person  or  persons  in  such  manner 
and  for  such  estate  as  the  said  Court  shall  direct;  and 
the  order  shall  have  the  same  effect  as  if  the  survivor 
of  such  trustees  had  duly  executed  a  conveyance  or  as- 
signment of  the  lands  in  the  same  manner  for  the  same 
estate. 

XrV.  And  be  it  enacted,  that  where  any  one  or  more 
person  or  persons  shall  have  been  seised  or  possessed  of 

one  of  several  trustees  would  have  the  effect  of  severing  the  joint 
tenacy)  led  to  a  doubt  at  one  time  whether  the  Court  had  power 
under  this  section  to  vest  the  lands  in  the  joint  owner  within  tho 
jurisdiction  and  another  as  joint  tenants;  Re  Watt's  Settle- 
ment, 9  Hare,  106  ;  Be  Plyers'  Trust,  lb.  220.  But  the  doubt 
has  since  been  dispelled  ;  Smith  v.  Smith,  3  Drew.  72  ;  Re  Mar- 
quis of  Bute's  Will,  Johns.  15. 

If  one  of  the  co-heirs  of  a  mortgagee  be  out  of  the  jurisdiction,  ■ 
he  is  a  trustee  within  the  10th  section  of  the  Act  for  the  per&ons 
entitled  to  the  mortgage  money,  and  the  entirety  on  their  peti- 
tion may  be  vested  in  the  co-heir  within  the  jurisdiction;  Be 
Templer's  Trusta,  4  Jf.  E.  494 ;  and  see  Be  Hushes'  Settlement, 
2  H.  &  M.  695.     See  p.  1019,  note  (J). 
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any  lands  upon  any  trtist,  and  ib  shall  not  be  known,  as  trustee  be 
to  the  trustee  last  known  to  have  been  seised  or  pos-  living  or 
sessed,  whether  he  be  living  or  dead,  it  shall  be  lawful  '^''^'^• 
for  the  Court  of  Chancery  to  make  an  order  -vesting, 
such  lands  in  such  person  oi;  persons  in   such  manner 
and  for  such  estate  as  the  said  Court  shall  direct;  and 
the  order  shall  have  the  same  effect  as  if  the  last  trus- 
tee had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same  estate. 

XV.  And  be  it  enacted,  that  when  any  person  seised  where  it  is 
of  any  lands  upon  any  trusj;  sh^ll  have  died  intestate  as  nuknowu 
to  such  lands  without  an  heii',  or  shall  have  died  and  ™^°  i^  *^^ 
it  shall  not  be  known  who  is  his  heir  or  devisee,,  it  shall  ^^^1  ""^    ^ ^. 
be  lawf  uP  for  the  Court  of  Chancery  to  make  an  order  trustee, 
vesting  such  lands  in  such  person  or  persons  in  such 
manner  and  for  such  estate  as  the  said  Court  shall  di- 
rect; and  the  order  shall  have  the  same  efPect  as  if  the  ' 
heir  or  devisee  of  such  trustiBe  had. duly  executed  a  con- 
veyance of  the  lailds  in  the  same  manner  for  the  same 

estate  {q). 

XVI.  And  be  it  enacted,  that  when  any  lands  are  pbwer  to 
subject  to  a  contingent  right  in  an  unborn  person  or  discharge  the 
class  of  unborn  persons  who  upon  coming  into  existence  contingent 
would  in  respeqt  thereof  become  seised  or  possessed  of  "^      , 
such  lands  upon  any  trust,  it  shall  be  lawful  for  the  ^orn  who  if 
Court  of  Chancery  to  make  an  order  which  shall  wholly  born  would 
release  and  discharge  *'such  lands  from  such  [  *  1019]  be  trustees, 
contingent  right  in  such  unborn  person  or  class  of  un- 
born persons,  or  to  make  an  order  which  shall  vest  in 

any  person  or  persons  the  esjiate  or  estates  which  such 
unborn  person  or  class  of  unborn  persons  w;ould  upon 
coming  into  existence  be  seised  or  possessed  of  in  such 
lauds. 

(q)  This  section  does  not  apply  to  ;e«se7jo?(fs /or  j^eara;  i2e  Mun,- 
del's  Trust,  8W.  E.  683  ;  Be  Harvey,  Set.  on  Dec.  520,- 4th  edit. 
But  a  vesting  order  as  to  leaseholds  for  years  may  be  made  on 
the  appointment  of  new  trustees  under  the  34th  section  ;  Be 
Driver's  Settlement,  19  L.  E.  Eq.  352  ;'JJe  Eathbone,  2  Ch.  D. 
483;  Be  Dalgleish's  Settlement,  4  Ch.  D.  143,  reversing  S.  C.  1 
Ch.  D.  46  ;  Be  Mundel's  Trust,  6  Jur.  N.  S.  880 :  Be  Matthews' 
Settlement,  2  W.  E.  85.  See,  however,  Ee  Eobinsou's  Will,  9 
Jur.  N.  S.  885. 

•[An  order  vesting  the  property  in  a,  person  absolutely  entitled 
can  be  made  under  this  section  ;  Ee  Godfrey's  Trusts,  23.  Ch.  D. 
205. 

Now  that  by  44  &  45  Vict.  c.  41,  s.  30,  trust  estates-  devolve 
upon  the  legal  personal  representatives  as  if  they  were  chattels 
real,  it  is  conceived  that  this  section  has  ceased  to  have  any  ap- 
plication to  lands  held  by.  a  trustee  d^ing  after. the  31st  Decem- 
ber, 1881.] 
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XVII.  and  XVIII. — (These  sections  were  repealed  by 
the  Extension  Act.     See  post,  p.  1041. ) 
Power  to  XIX.  And  be  it  enacted,  that  when  any  person  to 

make  vesting  whom  any  lands  have  been  conveyed  by  way  of  mort- 
orders  as  to     gage  shall  have  died,(r)  ,without  having  entered  into  the 
dmved  from  possession  or  into  the  receipt  of  the  rents  and  profits 
a  mortgagee    thereof,  and  the  money  due  in  respect  of  such  mortgage 
who  has  not    shall  have  been  paid  to  a  person  entitled  to  receive  the 
entered  into    game,,  or  such  last  mentioned  person  shall  consent  to 
■      an  order  for  the  reconveyance  of  such  lands  (s),  then  in 
any  of  the  following  cases  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vesting  such  lands 
in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  the  said  Coiirt  shall  direct;  that  is  to  say: 
When  an  heir  or  devisee  {t)  of  such  mortgage  shall  be 
out  of  the  jurisdiction  of  the  Court  of  Chancery  or 
caniiot  be  found  : 
When  an  heir  or  devisee^  of  such  mortgagee  shall,, 
upon  a  demand  by  a  person  entitled  to  require  a 
conveyance  of  such  lands  or  a  duly  authorized 
agent  of  such  last-mentioned  person,  have  stated 
in  writing  that  he  will  not  convey  the  same,  or 
shall  not  convey  the  same  for  the  space  of  twenty-. ' 
eight  days  next  after  a  proper  deed  (it)  for  con- 
veying such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled   as   aforesaid,  or  a  duly  au- 
thorized agent  oLsuch  last- mentioned  person  : 

[(r)  Where  the  death  has  occurred  since  the  31st  December, 
188i,  it  is  now  unnecessary  to  have  recourse  to  this  section,  see 
44&45  Vict.  c.  41,  s.  30.] 

(s).The  personal  representative  of  a  mortgagee^who  had  riot 
,  taken  possession,  or  the  assignee  of  the  representative,  may  ob- 
tain an  order  vesting  the  legal  estate,  which  has  descended  to 
the  heir,  notwithstanding  the  word  "reconveyance"  points  in 
strictness  to  a  conveyance  to  the  mortgagor;  Ee  Boden's  Trust,  1 
De  G.  M.  &  G.  57  ;  9  Hare,  820  ;  Re  Quinlan's  Trust,  9  Ir.  Ch. 
Eep.  306  ;  Re  Lea's  Trust,  6  W.  R.  482 ;  overruling  Meyrick's 
Estate,  9  Hare,  116  ;  and  see  Re  Hewitt,  27  L.  J.  N.  S.  Ch.  302. 

If  the  mortgagee  died  intestate,  and  was  illegitimate,  the  Court 
Will  make  the  vesting  order  on  service  of  the  petition  on  the 
Crown  ;  Re  Minchin's  Estate,  2  W.  E.  179. 

If  the  mortgagee  had  taken  possession,  the  executors  of  the  mort- 
gagee may  obtain  an  order  for  vesting  in  them  the  legal  estate, 
which  has  descended  to  the  heir,  under  the  9th  section  ;  Ee  Skit- 
ter's Trusts,  4  "W.  R.  791  ;  or  under  the  15th  section,  Ee  Keeler, 
11  W.  E.  62. 

{{)  See  the  inteipretation  clause,  p.  1012,  ante,  as  to  the  mean- 
ing of  the  word  "devisee."' 

(m)  As  to  the  instrument  to  be  tendered  in  the  case  of  copy- 
'holds,  see  Eowley  v.   Adams,  14  Beav.  130,  where  the  question . 
arose  upon  the  17th  section,  since  repealed. 
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When  it  shall  be  uncertain  which  of  several  devisees 

of  such  mortgagee  was  the  survivor: 
When  it  shall  be  uncertain  as  to  the  survivor  of  sev- 
eral devisees  of  *  such  mortgagee,  or  as  [*  1020] 
to  the  heir  of  such  mortgagee  whether  he  be  living 
or  dead  : 
When  such  mortgagee  shall  have  died  intestate  as 
to  such  lands,  and  without  an  heir,  or  shall  have 
died  and  it  shall  not  be  known  who  is  his  heir  or  de- 
visee: 
And  the  order  of  the  said  Court  of  Chancery  made  in 
any  one  of  the  foregoing  cases  shall  have  the  same  ef- 
fect as  if  the  heir  or  devisee  or  surviving  devisee,  as 
the  case  njiay  be,  had  duly  executed  a  conveyance  or  as- 
signment of  the  lands  in  the  same  manner  and  for  the 
same  estate. 

XX.  And  be  it  enacted,  that  in  every  case  where  the  power 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  instead  of 
of  Chancery,  shall,  under  the  provisions  of  this  Act,  be  making  a 
enabled  to  make  an  order  having  the  effect  of  a  con-  '^^^^^^S 
veyance  or  assignment  of  any  lands,  or  having  the  ef-  appoint  a 
feet  of  a  release  or  disposition  of  the  contingent  right  person  to 
of  any  person  or  persons,  born  or  unborn,  it  shall  also  execute  the 
be  lawful  for  the  Lord  Chancellor,  intrusted  as  afore-  cX4^'ance 
said,  or  the  Court  of  Chancery,  as  the  case  may  be  (v),  assignment' 
should  it  be  deemed  more  convenient,  to  make  an  order  or  release  of 
appointing  a  person   to  convey  or  assign  such   lands,  lands,  and  to 
or  release  or  dispose  of  such  contingent  right:  and  the  direct  the 
conveyance  or  assignment,  or  release  or  disposition,  of  Deputy   ' 
the  person  so  appointed  (w),  shall,  when  in  conformity  Secretary,  or 
with  the  terms  of  the  order  by  which  he  is  appointed,  Accountant- 
have  the  same  eS&at,  in  conveying  or  assigning  the  X^^g™;/*  . 
lands,  or  releasing  or  disposing  of  the  contingent  right,  England  or 
as  an  order  of  the  Lord  Chancellor,  intrusted  as'  afore-  other 
said,  or  the  Court  of.  Chancery,  would  in  the  particular  company  to 
case  have  had  uhder  the  provisions  of  this  Act.     And  Ij^^j^l^  *^® 
in  every  case  where  the  Lord  Chancellor,  intrusted  as  question 

(v)  In  the  case  of  an  ^infant  trustee  being  a  "person  of  un- 
sound mind,"  the  case  falls,  not  under  lunacy,  hut  under  the  or- 
dinary iurisdiction  of  the  Court ;  Ee  Arrowsmith's  Trusts,  4  Jur. 
N.  S.  1123  ;  see  p.  1015,  ante,  note  (e). 

(w)  The  conveyance  should  contain  a  recital  showing  that  it  is 
made  in  obedience  to  the  order  of  the  Court,  and  should  be  exe- 
cuted by  the  ^erso»  appointed  1o  convey  in  Ms  own  name;  though 
the  late  Vfce-Chancellor  of  England  in  a  case  arising  upon  the  1 
W.  4,  c.  60,  seems  to  have  considered  that  the  execution  by  the 
person  appointed  to  convey,  of  a  deed  purporting  to  be  the  con- 
veyance of  the  trustee  who  refused,  would,  -with  a  mere  refer- 
ence in  the  attestation  clause  to  the  order  appointing  the  person 
to  convey,  be  sufficient ;  Ex  parte  Foley,  8  Sim.  395. 
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aforesaid,  or  the  Court  of  Chancery,  shall,  under  the 
provisiona  of  this  Act,  be  enabled  to  make  an  order 
vesting  in  any  person  or  persons  the  right  to  transfer 
any  stock  transferable  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  or  of  any  6ther  com- 
pany or  society  established  or  to  be  established,  it  shall 
also  be f lawful  for  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  if  it  be  deemed 
more  convenient,  to  make  an  order  directing  the  Secre- 
tary, Deputy  Secretary,  or  Accountant  General  for  the 
time  being  of  the  Grovernor  and  Company  of  the  Bank  of 
England,  or  any  officer  of  such  other  cjompany  or  society, 
at  once  to  transfer  or  join  in  transferring  the  stock  to 
[  *  1021],  the  person  or  persons  to  be  named  in  *the 
order  (ar);  and  this  Act  shall  be  a  full  and  complete  , 
indemnity  and  discharge  to  the  Governor  and  Com- 
pany of  the  Bank  of  England,  and  all  other  companies 
or  societies,  and  their  officers  and  servants,  for  all  acta 
done  or  permitted  to  be  done  pursuant  thereto  (y). 
The  same  XXI.  And  be  it  enacted,  that  as  to  any  lands  situated 

powers  given  within  the  Duchy  of  Lancaster  or  the  counties  palatine 
to  the  Duchy  of  Lancaster  or  I>urham,it  shall  be  lawful  for  the  Court 
Lan^ter"^  of  the  Duchy  Chamber  of  Lancaster,  the  Court  of  Chan- 
and  the  eery  in  the  county  palatine  of  Lancaster,  or  the  Court 

Courts  of  of  Chancery  in  the  county  palatine  of  Durham,  to  make 
Chancery  of  g,  like  order  in  the  same  cases  as  to  any  lands  within 
palatine  of  ^  the  jurisdiction  of  the  same  Courts  respectively  as  the 
Lancaster  Court  of  Chancery  has  under  the  provisions  hereinbefore 
andl)urham  contained , been  enabled  to  make  concerning  any  lands; 
as  to  ?anrfs  and  every  such  order  of  the  Court  of  the  Duchy  Cham- 
^*^cti*^^"^  ber  of  Lancaster,  the  Court  of  Chancery  in  the  county 
jurisdictions  palatine  of  Lancaster,  or  the  Court  of  Chancery  in  the 
as  are  given  county  palatine  of  Durham,  shall,  as  to  suchlands,  have 
by  the  Act  to  the  same  effect  as  an  order  of  the  Court  of  Chancery  : 
oTancery.  Provided  always  that  no  person  who  is  anywhere  within 
the  limits  of  the  jurisdiction  of  the  High  Court  of  Chan- 
cery shall  be  deemed  by  such  local  Courts  to  be  an 

(a;}  The  person  here  meant  is  not  a  beneficiary,  but  where  a 
person  has  become  absolutely  entitled,  the  Court  can  appoint, 
him  a  trustee,  and  direct  a  transfer  to  him  ;  Ee  Dickson's  Settle- 
ment, 27  L.  T.  N.  S.  671  ;  21  W.  R.  220  ;  [and  see  Ee  Currie,  10 
Ch.  D.  93.] 

(y)  The  Court  under  this  section  can  only  direct  the  bank  of- 
ficer to  transfer  in  the  place  of  the  person  creating  the'difficulty, 
and  therefore  where  the  stock  was  standing  in  the  names  of  two 
■  persons,  one  of  whom  was  out  of  the  jurisdiction,  it  was  neces- 
sary to  order  the  person  within  the  jurisdiction  to  join  in  the 
transler ;  Wade  v.  Hopkinson  :  Hodgson  v.  Hodgson,  1  Set.  on 
Dec.  521,  4th  edit. 
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absent  trustee  or  mortgagee  within  the  meaning  of  this 
Act  (z). 

XXIL  And  be  i.'^  enacted,  that  when  any  person  or  Power  where 
persons  shall  be  jointly  entitled  with  any  person  out  of  ioiat  or  sole 
the  jurisdiction  of  the  Court  of  Chancery  (a),  or  who  ^'■"stees  of 
cannotbe  found,or  concerning  whom  it  shall  be  uncertain  ^7,05^3^ 
whether  he  be  living  or  dead,  to  any  stock  or  chose  en  action  are  out 
action  upon  any  trust  (&),  it  shall  be  lawful  for  the  said  of  the  jurls- 
Court  (c),  to  make  an  order  *  vesting  the  right  [  *  1022]  diction,  or 
to  transfer  such  stock,  or  to  receive  the  dividends  or  ^^^°^*^^jj. 
income  thereof  (d),  or  to  sue  for  or  recover  such  chose  is  not'known 
en  action,  or  any  interest  in  respect  thereof,  either  in  whether  they 
such  person  or  persons  so  jointly  entitled  as  aforesaid,  ^^^  living  or 
or  in  suchx  last-mentioned  person  or  persons  together 
with  any  person  or  persons  the  said  Court  may  appoi  nt  (e) ; 


dead. 


[z)  This  section  does  not  (nor  does  17  &  18  Vict.  c.  82),  enable 
the  provincial  Courts  to  make  orders  in  lunacy ;  Be  Ormerod,  3 
DeG.  &  J.  249. 

(«)  Where  the  trustee  out  of  the  jurisdiction  is  incapacitated 
from  lunacy  or  infancy,  ,the  power  of  the  Court  must  be  sought 
for  in  the  sections  applicable  to  cases  of  lunatics  and  infants,  and 
not  in  this  section.  Consequently,  jn  a  case  arising  before  the 
Trustee  Extension  Act  (see  3rd  section),  the  Court  had  ho  auth- 
ority to  make  a  vesting  order  with  respect  to  stock  held  by  an 
infant  trustee  out  of  the  jurisdiction;  Cramer  v.  Cramer,  5  De  G. 
&  Sm.  312.      - 

The  order  should  recite  the  fact  that  the  ti'ustee  is  out  of  the 
jurisdiction  ;  Be  Mainwaring,  26  Beav.  172. 

As  to  what  will  amount  to  being  out  of  the  jurisdiction,  see 
ante,  p.  1016,  note  {d). 

(i)  The  Ivusband  of  an  executrix  is  a  trustee  within  the  Act; 
Ex  parte  Bradshaw,  2  De  G.  M.  &  G.  900;  and  see  Be  Wood,  3 
De  G.  F.  &  J.  125.  [But  see  now  45  &  46  Vict.  c.  75,  ss.  1,  2, 
5,  18.] 

(c)  If  the  Court  be  asked  to  transfer  the  stock  to  new  trustees 
appointed  under  a  power,  it  must  first  be  satisfied  of  the  fitness 
of  the  persons  proposed,  and  all  parties  interested  must  be  served ; 
Be  Maynard's  Settlement,  16  Jur.  1084.  See  p.  1030,  note,  and 
p.  1033,  note  (e). 

(d)  Of  four  trustees  of  stock  one  was  out  of  the  jurisdiction, 
and  M.  R.,  without  disturbing  the  capital,  vested  the  right  to 
receive  the  dividends  in  the  three  trustees.  The  Bank  appealed 
from, this,  on  the  ground  that  the  section  did  not  authorize  an 
unlimited  severance  of  the  dividends  from  the  capital,  and  the 
L.  J,T.  confined  the  order  to  the  dividends  to  accrue  during  the 
lives  of  the  three  trustees;  Re  Peyton's  Settlement,  2  De  G.  &  J. 
290;  25  Beav.  317. 

(e)  Where  the  stock  is  vested  in  two  trustees,  one  of  whom  is 
out  of  the  jurisdiction,  the  Court  has  no  authority  under  the 
first  branch  of  the  section  to  vest  the  right  in  the  person  who 
asks  for  it  as  being  the  absolute  owner;  Re  Brass's  Trust,  4  W.  R. 
764,  but  see  ^a;  parte  Bradshaw,  2  De  G.  M.  &  G.  900.  It  does 
not  appear  from  the  report  what  jurisdiction  the  Court  had  to 
make  the  order  in  Re  Ryan's  Settlement,  9  W.  R.  137.  The 
stock  was  standing  in  the  names  of  two  deceased  trustees,  and 
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and  whenany  sole  trustee  (/)  of  anjstogk  or  chose  en 
action  shall  be  out  of  the  jurisdiction  of  the  said  Conrt, 
or  cannot  be  found,  or  it  shall  be  uncertain  whether  he 
be  living  or  dead,  it  shall  be  lawful  for  the  said  Court 
to  make  an  order  vested  the  right  to  transfer  such  stock,  ^ 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  and  recover  such  chose  en  action,  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  \he  said  Court' 
may  appoint. 
"When  sole  XXIII.  And  be  it  enaoted,  that  where  any  sole  trus- 

trnstee  of  tee  (g)  of  any  stock  or  chose  en  action  shall  neglect  or 
stock  or  a  refuse  to  transfer  sach.  stock,  or  to  receive  the  dividendi! 
nction'io  or  income  thereof ,  or  to  sue  for  or  recover  such  chose  en 
transfer  the  action  or  any  interest  in  respect  thereof,  according  to 
stock,  or  the  direction  of  the  person  absolutely  entitled  thereto  (ft), 
receive  the  fQi,.  ^jjg  gpace  of  twenty- eight  days  next  after  a  request 
recover  the ""^^"^  writing  (i)  for  that  purpose  shall  have  been 
chose  en  '  [  *  1023]  made  *  to  him  by  the  person  absolutely  entitled 
action.  thereto,  it  shall  be  lawful  for  the  Court  of  Chancery  to 

make  an  order  {k)  vesting  the  sole  right  to  transfer 
such  stock,  or  to  receive  the  dividendsor  income  there-  •, 
of  (Z),  or  to  sue  for  and-  recover  such  chose  en  action^. 

the  survivor  of  them  had  died  intestate,  and  as  letters  of  admin- 
istration to  him  involved  no  inconvenience,  but  only  expense,the 
case  was  not  within  the  purview  of  the  Act,  except  on  the  ap- 
pointment of  new  trustees;  see  pp.  1028,  note  (a),  and  1031,  ' 
note  (e). 

(/)  A.  and  B.  being  trustees,  the  Master  found  that  it  was 
uncertain  whether  A.  was  living  or  dead,  but  that  B.  was  living. 
Afterwards  B.  died.     Held  that  A.  was  not  a  sole  trustee  within  '>■ 
the  meaning  of  the  22nd  section,  as  he  was  not  orij'inaffy  the  sole 
trustee;  Re  Eandall's  Will,  1  Drew.  401. 

(g)  Sole  trustee  may  mean  the  wlwle  number  of  the  co-trustees; 
see  interpreration  clause,  ante,  p.  1013.  Ee  Hartnall,  5  De  G.  & 
Sm.  Ill;  [Re  Hyatt's  Trusts,  21  Ch.  D.  846.]  See  Re  Spawforth's 
Settlement,  12  W.  E.  978,  in  which  case  the  order  was  refused, 
but  it  does  not  appear  whether  because  the  request  was  not  in 
writing,  or,  which  is  more  likely,  because  the  petitioner's  title 
was  disputed.  ^ 

[h)  A  tenant  for  life  is  not  a  person  absolutely  entiiled  within 
the  meaning  of  the  Act,  except  for  the  purpose  of  an  applicaticm , 
limited  to  the  income  only;  nor  is  one  of  two  trustees;  MackenziiB';' 
I).  Mackenzie,  5  De  G.  &  Sm.  338;  more  fully  reported  16  Jur. 
723.  But  peraons  duly  appointed  new  trustees  are  "  absolutely 
entitled";  Ex  parte  Rnssell,  1  Sim.  N.  S.  404;  Ee  Baxter's  Will, 
2  Sm.  &  G.  App.  V. ;  Re  Ellis's  Settlement,  24  Beav.  426. 

(i)  The  case  of  a  trustee  refusing  to  obey  the  order  of  the 
Court  was  not  within  this  section:  Mackenzie  ti.  Mackenzie,  5 
De  G.  &  Sm.  338.  But  see  now  sect.  4  of  the  Trustee  Extension'i 
Act. 

(k)  As  to  the  person  to  be  served  under  this  and  the  following 
section,  seeposi,  1033,  note  (c). 

(l)  The  Court  cannot,  under  this  section,  make  any  order  as  to 
dividends  accrued  due  subsequently  to  the  date  of  the  request, 
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or  any  interestin  respect  thereof,  in  such  person  or 
persons  as  the  said  Court  may  appoint, 

XXIV.  And  be  it  enacted,  that  where  any  oiie  of  the  When  one  of 
trustees  of  any  stock  or  chose  en  action  shall  neglect  or  re-  several 
fuse  to  transfer  such  stock,  or  to  receive  the  dividends  or  trustees  of 
income  thereof,  or  to  swe  for  or  recover  such  chose  en  ac-  ^^j^^^  °^  ^ 
tion  according  to  the  directions  of  the  person  absolutely  action  refuses 
entitled  thereto,  for  the  space  of  twenty-eight  days,  next  to  transfer 
after  a  request  in  writing  for  that  purpose  shall  have  ^^^  stock  or 
been  made  to  him  or  her  by  such  person,  it  shall  be  law-  ^Mdends^  or 
ful  for  the  Court  of  Chancery  to  make  an  order  vesting  recover  the  . 
the  right  to  transfer  such  stock,  or  to  receive  the  divi-  chose  en 
dends  or  income  thereof,  or  to  sue  for  and  recover  such  '"^*""*- 
chose  en  action,  in  the  other  trustee  or  trustees  of  the 

said  stock  or  chose  en  action,  or  in  any  person  ox,  persons 
whom  the  said  Court  may  appoint  jointly  with  such  other 
trustee  or  trustees  (m). 

XXV.  And  be  it  enacted,  that  when  any  stock  shall  -wTien  stock 
be  standing  in  the  sole  name  of  a  deceased  person,  and  is  standing 
his  or  her  personal  representative  shall  be  out  of  the  ^°  the  name 
jurisdiction  qi  the   Court  of  Chancery,  or  cannot  be  "ereon^'aifd'' 
found  (n),  or  it  shall  he  uncertain  whether  such  personal  the  pfersonal 
representative  be  living  or  dead,  or  such  personal  repre-  representa- 
sentative   (o)  shall  neglect  or  refuse  to  transfer  sMcfe  tive  is  out  of 
stock,  or  receive  the  dividends  or  income  thereof,  accord-  +foj,"'°^  ^  "'- 
ing  to  the  direction  of  the  person  absolutely  enKiied  not  be  found 
thereto,  for  the  space  of  twenty-eight  days  next  after  a  or  it  is  not 
request  in  writing  for  that  purpose  shall  have  been  made  known 

to  him  by  the  person  entitled  as  aforesaid,  it  shall  be  J[y^^  ^^^ " 
lawful  for  the  Court  of  Chancery  to  make  an  order  dead  or 

■ refuses  to 

and  ^ /ortion  not  as  to  jprospecfee  dividends;  Ee  Hartnall,  5  De  transfer  or 
G.  &  Sm.  13 1.     See  now  sect.  4  'of  Extension  Act.  receive  the 

(m)  See  Ee  White,  5  L.  E.  Cli.  App.  698.  ,  dividends. 

[(m)  Where  stock  was  standing  in  the  names  of  two  original 
trustees  (both  deceased),  and  the  survivor  of  them  had  died  in- 
testate, and  there  had  never  been  any  representation  taken  to  his 
estate,  but  new  trustees  had  been  appointed  under  a  power,  the 
Court  reappointed  the  new  trustees,  and  made  an  order  vesting 
the  right  to  call  for  a  transfer  of  and  to  transfer  the  stock  in  the 
new  trustees;  Ee  Crowe's  Trusts,  14  Ch.  D.  304,  610;  and  see  Ee 
Hilliard's  Settlement  Ti-ust,  42  L.  T.  N.  S.  79.] 

(o)  This  enactment  applies  where  the  executor  of  a  surviving  i 

trustee  has  not  proved,  and  declines  to  say  whether  he  intends 
doing  so,  and  has  neglected  to  transfer;  Ee  Ellis's  Settlement,  24 
Beav.  426 ;  [and  where  the  executor  of  the  executor  of  the  last 
surviving  trustee  refuses  to  prove;  Ee  Price's  Settlement,  W.  N. 
1883,  p.  202];  and  see  under  1  W.  4,  c.  60;  Cockell  v.  Pugh,  6 
Beav.  293;  Ee  Lunn's  Charity,  15  Sim.  464;  and  the  Court  seems 
to  have  made  a  similar  order  when  the  next  of  kin  who  was  en- 
titled to  take  outadministration  had  refused  to  make  the  trans- 
fer; Ee  Stroud's  Trusts,  W.  N.  1874,  p.  180. 
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vesting  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  ia  any  person  or  per- 
sons "whom  the  said  Court  may  appoint. 
Vesting  [  *1024]     *  XXVI.  And  be  it  enacted,  that  where  any 

order  as  to  order  shall  have  been  made  under  any  of  the  provisions  of 
stock  confers  ^j^jg  Act  vesting  the  right  (p)to  any  stock  in  any  person  or 
traiSfer  the  persons  appointed  by  the  Lord  Chancellor,  intrusted  as 
stock  and  aforesaid,  or  the  Court  of  Chancery,  such  legal  right 
■receive  the  shall  vest  accordingly,  and  thereupon  the  person  or 
'''h**^^h*^^  persons  so  appointed  are  hereby  authorized  and  em- 
nifies  com-  powered  to  .execute  all  deeds  and  powers  of  attorney, 
paries  and  and  to  perform  all  acts  relating  to  the  transfer  of  such 
persons  stock  into  his  or  their  own  name  or  names  or  other- 

^^^S^^  I  wise  (q),  or  relating  to  the  receipt  of  the  dividends 
such'o^er  °  thereof,  to  the  extent  and  in  conformity  with  the  terms 
of  such  order  ;  and  the  Bank  of  England,  and  all  com- 
panies and  associations' whatever,  and  all  persons,  shall 
be  equally  bound  and  compellable  to  comply  with  the 
requisitions  of  such  person  or  persons  so  appointed  as 
aforesaid,  to  the  extent  and  in  conformity  with  the 
terms  of  such  order,  as  the  said  Bank  of  England,  or 
such  companies,  associations  or  persons,  would  have 
been  bound  and  compellable  to  comply  with  the  requi- 
sitions of  the  person  in  whose  place  such  appointment 
shall  have  been  made,  and  shall  be  equally  indemnified 
in  complying  with  the  requisition  of  such  person  or 
persons  so  appointed  as  they  would  have  been  indem- 
nified in  complying  with  the  requisition  of  the  person , 
in  whose  place  such  appointment  shall  have  been  made;, 
and  after  notice  in  writing  of  any  such  order  of  the 
Lord  Chancellor,  intrusted  as  aforesaid,  or  of  the  Court 
of  Chancery,  concerning  any  stock,  shall  have  been 
given,  it  shall  not  be  lawful  for  the  Bank  of  England,  .. 
or  any  company  or  association  whatever,  or  any  persoii 
having  received  such  notice,  to  act  upon  the  requisition 
of  the  person  in  whose  place  an  appointment  shall  have 
been  made  in  any  matter  whatever  relating  to  the  trans- 
fer of  such  stock,  or  the  payment  of  the  dividends  or 
produce  thereof. 
Effect  of  XXVII.  And  be  it  enacted,   that  where  any  order 

I^^^^L?!^^"^  ^^^^^  ^^'®  ^^^^  made  under  the  provisions  of  this  Act, 
°°  *" "  "°°  ""  either  by  the  Lord  Chancellor,  intrusted  as  aforesaid 
or  by  the  Court  of  Chancery,  vesting  the  legal  right  to 

(p)  See  sect.  6  of  the  Trustee  Extension  Act,  and  p.- 1043,  note 
(J),  post. 

[(a)  See  Ee  Peacock,  14  Ch.  D.  212;  where  the  order  was  made 
BO  as  to  vest  in  the  new  trustees  the  right  to  call  for  a  transfer  ol 
the  funds  to  themselves  or  to  any  purchaser  or  purchaser.] 


as  to  chose  en 
action. 
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sue  for  or  recover  any  chose  en  action  or  any  interest  in 
respect  thereof  in  any  person  or  persons,  such  legal 
right  shall  vest  accordingly,  and  thereupoii  it  shall  be 
lawful  for  the  person  or  persons  so  appointed  to  caiTy 
on,  commence  and  prosecute,  in  his  or  their  own  name 
or  names,  any  action,  suit,  or  other  proceeding  at  law 
or  in  equity  for  the  recovery  of  such  chose  en  action,m  the 
same  manner  in  all  respects  as  the  person  in  whose 
place  an  appointment  shall  have  been  made  could  have 
sued  for  or  recovered  such  chose  en  action. 

XXVIIT.  And  be  it  enacted,  that  whensoever  under  in  the  case 
any  of    the  provisions  of  this  Act,  an  order  shall  be  of  copyholds, 
made,  either  by  the  Lord  Chancellor,    *in-    [*1025]  the  Court 
trusted  as  aforesaid,  or  the  Court  of  Chancery,  vesting  Se'^eongent 
any  copyhold  or  customary  lands  in  any  person  or  per-  of  the  lord, 
sons,  and  such  order  shall  be  made  with  the  consent  (r)  vest  the 
of  the  lord  or  lady  of  the  manor  whereof  such  lands  are  ^^nds  or 
holden,  then  the  lands  shall,  without  any  surrender  or  pg^Km  to 
admittance  in  respect  thereof,  vest    accordingly  ;  ■  and  make  the 
whenever,  under  any  of  the  provisions  of  this  Act,  an  necessary- 
order  shall  be  made  either  hy  the  Lord  Chancellor,  in-  surrender, 
trusted  as  aforesaid,  or  the  Court  of  Chancery,  appoint- 
ing any  person  or  persons  to  convey  or  assign  any  copy- 
hold or  customary  larids,  it  shall  be  lawful  for  such  per- 
son or  persons  to  do  all  acts  and  execute  all  instruments, 
for  the  purpose  of  completing  the  assurance  of  such 

(r)  The  Court  has  power  without  the  consent  of  tJic  lord  to  vest  in 
the  person  nominated  by  the  Court  all  such  estate  as  was  vested 
in  the  person  in  respect  of  whom  the  inconvenience  to  be  reme- 
died by  the  Court  arises:  Such  an  order  does  not  aflfect  the  in- 
terests of  the  lord,  and  therefore  the  petition  need  not  be  served 
upon  him.  On  the  order  being  made,  the  person  in  whom  the 
property  is  vested  applies  for  admission  as  an  ordinary  surren- 
deree would  have  done.  So  instead  of  a  vesting  order,  the  Court, 
without  the  consent  of  the  lord,  may  appoint  a  person  to  convey 
the  copyholds,  and  then  the  person  so  appointed  must  surrender, 
and  the  surrenderee  must  be  admitted.  But  to  prevent  circuity, 
this  section  allows  the  lord  to  consent  to  a  vesting  order,  and  then 
the  estate  will  vest  without  the  necessity  of  any  surrender  or  ad- 
mission ;  Paterson  v.  Patersonj  2  L.  E.  Eq.  31 ;  S.  C.  35  Beav. 
506;  Ee  Elitcroft,  1  Jur.  N.  g.  418;  Ee  Hurst,  1  Set.  on  r>ec.  540, 
4th  edit.;  Ee  Hey's  Will,  9  Hare,  221,  overruling  Cooper  v. 
Jones.  2  Jur.  N.  S.  59;  Ee  Howard,  :!  W.  E.  605. 

When  on  the  death  .of  a  trustee  the  customary  heir  was  out  of 
the  jurisdiction  and  the  Court  appointed  a  new  trustee,  the  lord 
claimed  two  fines,  one  for  the  admission  of  the  customary  heir 
and  another  for  the  admission  of  the  new  trustee,  but  it  was 
ruled  that  he  could  claim  one  fine  only,  viz.,  on  the  admission  of 
the  new  trustee:  Briatow  v.  Booth,  5  L.  E.  C.  P.  80. 

Where  the  lord  consents,  it  may  be  by  act  in  pais,  without  ap- 
pearance in  Court;  Ayles  v.  Cox,  17  Beav.  585. 
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for  specific 
perform- 


lands  (s)  ;  and  all  such  acts  and  instruments  so  done 
and  executed  shall  have  the  same  effect,  and  every  lord 
and  lady  of  a  manor,  and  every  other  person,  shall, 
subject  to  the  customs.of  the  manor  and  the  usual  pay- 
ments, be  equally  bound  and  compellable  to  make  ad- 
mittance to  such  lands,  and  to  do  all  other  acts  for  the 
purpose  of  completing  the  assurance  thereof,  as  if  the 
persons  in  whose  place  an  appointment  shall  have  been 
made,  being  free  from  any  disability,  had  duly  done  and 
executed  such  acts  and  instruments. 

XXIX  And  be  it  enacted,  that  -when  a  decree  shall 
have  been  made  by  any  Court  of  equity  directing  the 
sale  of  any  lands  for  the  payment  of  the  debts  (t)  of  a 
deceased  person,  every  person  seised  or  possessed  of 
such  lands,  or  entitled  to  a  contingent  right  therein  as 
heir,  or  under  the  will  of  such  deceased  debtor,  shall  be 
deemed  to  be  so  seised  or  possessed  or  entitled,as  the  case 
may  be, upon  a  trust  within  the  meaning  of  this  Act;  and 
the  Court  of  Chancery  is  hereby  empowered  to  make 
[  *  1026  ]  an  *  order  wholly  discharging  the  contingent 
right,  under  the  will  of  such  deceased  debtor,  of  any" 
unborn  person  (m). 

XXX.  And  be  it  enacted,  that  where  any  decree  («) 
shall  be  made  by  any  Court  of  equity  for  the  specific 
performance  of  a  contract  concerning  any  lands  (w),  or 
for  i^e  partition  {x)  or  exchange- oi  any  lands,  or  gen- 

(s)  See  20th  section,  and  see  form  of  order  appointing  a  person 
to  complete  the  assurance  of  a  copyhold  estate;  Ee  Hey's  Will,  9 
Hare,  221. 

{<)  A  sale  for  payment  of  costs  of  suit  was  not  within  this  Act; 
Weston  V.  Filer,  5  De  G.  &  Sm.  608.  But  see  now  sect.  1  of  the 
Trustee  Extension  Act,  and  Walce  v.  Wake,  17  Jur.  545. 

(u) ,  See  such  an  order  without  a  petition  in  Wood  v.  Beetle- 
stone,  1  K.  &  J.  213.     But  see  Gough  u.  Bage,  25  L.  T.  N.  S.  738. 

(«)  See  Trustee  Extension  Act,  s.  1,  Vhich  applies  not  only  to 
a  decree  but  to  any  order  of  the  Court. 

[w)  See  such  an  order  under  this  Act  and  the  Trustee  Exten- 
sion Act,  in  Ex  parte  Momington,  4  De  G.  M.  &  G.  537.  [In 
suits  for  the  specific  performance  of  a  contract  for  a  lease  the 
Court  has  on  several  occasions  made  orders  under  this  section 
appointing  a.  person  to  convey,  or  vesting  the  interests  of  unborn 
persons;  see  Hodgson  v.  Bower,  Howell  v.  Palmer,  1  Set.  on  Dee. 
4th  edit.  pp.  529,  530'  Hall  v.  Hale,  51  L.  T.  N.  S.  226;  but  in 
Grace  v.  Baynton,  25  W.  E.  506,  the  late  M.  E.  expressed  his 
opinion  that  in  such  a  case  the  Court  had  no  power  either  to  ap- 
point a  person  to  convey  in  the  place  of  a  party  refusing  to  exe- 
cute the  lease,  or  to  make  a  vesting  order.] 

(a;)  In  &  partition  suit,  instead  of  giving  an  infant  entitled  to  a 
share  a  day  to  show  cause,  the  Court  may  declare  him  to  be  a 
trustee  of  such  parts  of  the  property  as  are  allotted  to  other  par- 
ties; Bowra  v.  Wright,  4  De  G.  &  Sm.  265. 

Where  a  tunatic  was  interested  in  an  undivided  share,  and  a 
partition  was  decreed  with  a  declaration  that  the  lunatic  was  a 
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erally  when  any  decree  shall  be  made  for  the  convey-  ance,  parti- 
ance  or  assignment  of   any  lands  (y),  either  in  cases  tion,  or 
arising  out  of  the  doctrine  of    election  or  othermse  e^^ange,  or 
*it  shall  be.lawful  for  the  said  Court  to  de-  [  *  1027  ]  ^nvTyance 
clare  that  any  of  the  parties  of  the  said  suit  wherein  is  directed  by 
such  decree  is  made  are  trustees  of  such  lands  or  any  decree,  the 
part  thereof,  within  the  meaning  of  this  Act,  or  to  de-  Court  may 
clare  concerning  the  interests  of   unborn  persons  (z)  persons  horn 
who  might  claim  under  any  party  to  the  said  suit,  or  or  unborn  to 
under  the  vnll  or  voluntary  settlement  of  any  person  be  trustees 
deceased  who  was  during  his  lifetime  a  party  to  the  con-  "within  the 
tract  o?'  transactions  concerning  which  such  decree  is  ^ake^oMers 

trustee  within  the  Act,  the  L.J  J.  authorized  the  committee  of 
-  the  estate  to  gonvey  by  an  order  made  under  the  Trustee  Act, 
and  under  16  &  17  Vict.  c.  70;  Re  Bloomar,  2  De  G.  &  J.  88. 
But  it  has  since  been  held  that  the  L.J  J.  have  jurisdiction  to 
make  a  vesting  order  under  the  Trustee  Act:  Ee  Molyneux,  4  De 
a.  F.  &  J.  365. 

(y)  In  a  foreclosure  suit  by  an  equitable  mortgagee,  the  Court 
in  making  an  absolute  decree  for  foreclosure  and  directing  a  cou- 
\  eyance,  can  add  a  declaration  that  the  mortgagor  is  a  trustee  for 
the  mortgagee,' and  make  a  vesting  order;  Lechmere  v.  Clamp  (No. 
2),  30  Beav.  218;  S.  C.  (No.  3),  31  Beav.  578;  [and  in  a  recent 
case  of  an  equitable  mortgage,  where  the  mortgagor  had  died 
having  devised  his  estate  to  trustees  upon  trust  for  sale,  and  the 
trustees  having  disclaimed,  the  legal  estate  descended  to  the  heir 
of  the  mortgagor,  who  was  an  infant  and  was  made  a  defendant 
to  a  foreclosure  action,  the  Court,  in  making  the  usual  foreclo- 
sure decree,  inserted  a  declaration  that  "in  case  the  plaintiffs 
were  not  redeemed  within  six  months,  the  infant  should  be  a 
trustee  for  them  within  the  Act,  and  that  his  mother,  who  was 
executrix  of  the  mortgagor,  should  be  ordered  to  convey  on  his 
behalf;  Foster  v.  Parker,  8  Ch.  D.  147;  but  where  the  mort- 
gagor who  had  created  ah  equitable  mortgage  by  deposit  died 
intestate,  and  the  estate  descended  to  the  infant  heir  subject  ta 
the  mortgage,  the  judgment  directed  the  infant  to  convey  when 
he  attained  twenty-one,  and  gave  him  a  day  to  show  cause;  Mel- 
lor  V.  Porter,  25  Ch.  D.  158.  "This  section  applies  to  all  cases 
where  there  is  a  judgment  against  an.  infant  for  an  immediate 
conveyance,  but  this  is  not  the  form  of  a  judgment  for  foreclo- 
sure in  the  case  of  an  equitablee, "  per  Kay,  J.  Mellor  v.  Porter, 
vbi  sup.]  In  another  case  the  Court  required  a  separate  applica- 
tion to  be  made;  Smith  v.  Boucher,  1  Sm.  &  G.  73. 

In  Weston  v.  Filer,  5  De  G.  &  Sm.  608,  where  an  estate  had 
been  ordered  to  be  sold  for  payment  of  costs,  there  was  no  decree 
for  a  conveyance,  so  that  the  case  was  not  within  the  section;  and 
"V.  C.  Parker  considered  that  it  could  not  be  deemed  a  case  of 
constructive  trust,  but  as  to  which  see  Jackson  v.  Milfield,  5 
Hare,  538,  and  the  other  cases  on  sect.  1&  of  the  1  W.  4,  c.  60, 
note  (e),  p.  839  of  3rd  edit,  of  this  work. 

In  cases  falling  within  the  30tb  section,  the  vesting  order 
may  now  be  obtained  at  chambers;  [Rules  of  the  Supreme  Court, 
Order  55,  R.  2(8).] 

(z)  The  expression  ' '  unborn  persons ' '  has  been  construed  lib-  i 
erally,  and  has  been  held  to  include  the  "heira  of  a  person  now 
living" ;  Basnett «).  Moxon,  20  L.  E.  Eq.  182. 
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made,  that  such  interests  of  unborn  persons  are  the  in- 
terests of  persons  who,  upon  coming  into  existence, 
would  be  trustees  within  the  meaning  of  this  Act,  and 
thereupon  it  shall  be  lawful  for  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as  the 
case  may  be,  to  make  such  order  or  orders  as  to  the  estates, 
rights  and  interests  of  such  persons,  born  or  unborn, 
as  the  said  Court  or  the  said  Lord  Chancellor  might 
under  the  provisions  of  this  Act  make  concerning  the 
estates,  rights  and  interests  of  trustees  born  or  unborn. 
Conrt  has  XXXI.  And  be  it  enacted,  that  it  shall  be  lawful  for 

yower  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
^ve  direc-  of  Chancery  to  make  declarations  and  give  directions 
riffht  to^v^  concerning  the  manner  in  which  the  right  to  any  stock 
stock  or  chose  or  chose  en  action  vested  under  the  provisions  of  this 
en  action  Act  shall  be  exercised  ;  and  thereupon .  the  person  or 
shall  be  persons  in  whom  such  right  shall  be  vested  shall  be 

exercised.       compellable  to  obey  such  directions  and  declarations  by 
the  same  process  as  that  by  which  other  orders  under 
this  Act  are  enforced  (a). 
Power  of  the       XXXII.  And  be  it  enacted,  that  whenever  it  shall  be 
Court  to  [^  *  1028]  expedient  (6)  to  *  appoint  a  new  trustee  or  new 

[a)  Under  this  section  the  Court  has  no  jurisdiction  to  order 
the  fund  into  Court;  Be  Parby,  29  L.  T.  72.  But  it  can  direct 
trustee  to  transfer  into  Court  under  the  Trustee  Eelief  Act;  Re 
Thornton's  Trusts,  9  W.  R.  475. 

(6)  Where  a  tifnstee  appointed  by  a  will  is  an  infant,  the  Court 
deems  it  expedient  to  appoint  a  trustee  in  his  place;  Re  Porter's 
Trust,  2  Jur.  N.  S.  349;  Re  Gartside's  Estate,  1  W.  E.  196.  But 
the  order  should  be  without  prejudice  to  an  application  by  the 
infant  on  his  coming  of  age  to  be  restored  to  the  trust;  Re  Shel- 
merdine,  33  L.  J.  ST.  S.  Ch.  474;  [Re  Brunt,  W.  N.  1883,  p.  220. 

Where  a  trustee  is  by  age  and  infirmity  incapable  of  acting  as 
a  trustee  the  Court  considers  it  expedient  to  appoint  a  new  trus- 
tee in  his  place;  Re  Lemann's  Trusts,  22  Ch.  D.  633.] 

Where  there  is  a  great  difficulty  in  obtaining  administration  to 
the  deceased  trustee,  or  last  survi-ving  trustee,  the  Court  consid- 
ers it  expedient  to  appoint  new  trustees;  Davis  v.  Chanter,  4  Jur. 
N.  S.  272;  Re  Matthews,  26  Beav.  463;  or  generally  where  there 
is  no  personal  representative  of  a  surviving  trustee;  Re  Davis, 
Trust,  12  L.  R.  Eq.  214. 

Where  two  trustees  where  desirous  of  retiring,  and  it  was 
doubtful  whether  the  power  of  appointing  new  trustees  in  the  set- 
tlement applied  to  the  case,  it  was  deemed  expedient  to  appoint 
new  trustees;  Re  Woodgate's  Settlement,  5  W.  R.  448;  Re  Arm- 
strong's Settlement,  lb. 

A  trustee  had  become  bankrupt,  had  never  surrendered  and 
absconded,  and  the  Court  under  the  Trustee  Act,  1850,  and  the 
Bankruptcy  Act,  1849,  s.  130,  appointed  a  new  a  trustee  in  his 
place;  Re  Kenshaw's  Trusts,  4  L.  R.  Ch.  App.  783. 

The  three  trustees  appointed  by  a  testator  died  in  his.  lifetime, 
and  the  Court  appointed  new  trustees;  Re  Smirthwaite's  Trusts, 
11  L.  R.  Eq.  251. 

Under  the  combined  effect  of  this  section,  and  of  the  Bankruptcy 
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trustees  (c),  and  it  shall  be  found,  inexpedient,  diffl-  make  orders 
cult  (d)  or  impracticable  so  to  do  without  the  assis-  appointing 
new  trustees. 

Act,  [1883,  s.  147,  which  in  substance  re-enacted  the  117th  sec- 
tion of  the  Bankruptcy  Act,  1869]  the  Court  has  power  to  ap- 
point a  new  trustee  in  the  place  of  a  trustee  who  has  become 
bankrupt,  whether  he  voluntarily  resigns  or  not;  Coombes  v. 
Brookes,  12  L.  R.  Eq.  61. 

.  (c)  The  Court  cannot  under  the  Act  remove  a  trustee  who  is 
willing  to  act;  Re  Hodson's  Settlement,  9  Hare,  118;  ReHadley, 
5  De  G.  &  Sm.  67;  Re  Garty's  Settlement,  3  N.  R.  636;  [Re 
Combs,  51  L.  T.  N.  S.  45.]  Thus  where  one  of  the  two  trustees 
was  residing  out  of  the  jurisdiction,  but  it  did  not  appear  whether 
such  residence  was  likely  to  be  permanent,  the  Court  refused  to 
appoint  a  new  trustee  in  his  room;  Re  Mais,  19  Jur.  608;  se  Re 
Lincoln  Primitive  Methodists,  1  Jur.  N.  S.  1011.  [Where  it  was 
alleged  that  a^ trustee  was  of  unsound  mind,  but  the  trustee  dis- 
puted his  insanity-  and  was  unwilling  to  be  removed,  the  Court 
refused  to  make  an  order;  Re  Combs,  51  L.  T.  N.  S.  45.]  If  there 
be  ground  for  removing  a  trustee  for  misconduct  or  other  cause, 
the  application  to  the  Court  should  be  by  suit,  as  it  was  not  the 
intention  of  the  Act  to  deprive  retiring  trustees  of  their  right  to 
have  their  accounts  taken  in  the  presence  of  their  eestuis  que  trust, 
or  of  their  lien  upon  the  trust  estate,  for  any  balance  due  to  them; 
Re  Blanchard,  7  Jur.  N.  S.  505.  Even  a  solicitor,  though  an 
officer  of  the  Court,  is  not  removable  by  petition  against  his  will, 
on  grounds  of  misconduct  in  the  character,  not  of  solicitor,  but 
of  trustee^  Re  Blanchard,  3  De  G.  F.  &  J.  131.  But  where  one 
of  the  trustees  had  gone  to  Australia,  and  it  was  not  known  where 
he  was,  the  Court  appointed  a  new  trustee  in  his  place;  Re  Har- 
rison's Trusts,  22  L.  J.  N.  S.  Ch.  69.  And  where  an  assignee  in 
bankruptcy  had  resigned  his  office  and  gone  abroad,  and  the 
creditors  had  accepted  his  resignation,  the  Court  made  a  vesting 
order;  Ee  Joyce's  Estate,  2  L.  E.  Eq.  576;  and  in  another  case 
where  a  trustee  had  gone  abroad  to  reside  permanently  the  Court 
appointed  a  trustee  in  his  place;  Ee  Bignold's  Settlement  Trusts, 
7  L.  R.  Ch.  App.  223.  [Under  the  Bankruptcy  Act,  1883,  s.  147, 
as  was  the  case  under  the  Bankruptcy  Act,  1869,  s.  117,  a  bank- 
rupt trustee  may  be  removed  against  his  will,  both  these  sections 
containing  the  words  "whether  voluntarily  resigning  or  not"; 
Re  Adams'  Trusts,  12  Ch.  D.  634.] 

[d]  Where  there  is  a  power  of  appointment  of  new  trustees, 
and  the  donee  is  willing  to  exercise  it,  the  Court  will  not  ap- 
point new  trustees  upon  a  suggestion  that  the  power  will  be  im- 
properly exercised;  Ee  Hodson's  Settlement,  9  Hare,  118.  But 
where  the  parties  having  the  power  of  appointing  new  trustees 
were  resident  in  India,  the  Court  made  an  order;  Re  Humphry's 
Estate,  1  Jur.  N.  S.  921.  If  the  power  of  appointing  new  trus- 
tees be  vested  in  a  lunatic,  the  Court  of  Chancery  has  jurisdic- 
tion to  appoint  a  new  trustee  not  under  the  special  power  given 
to  the  lunatic,  but  under  the  statutory  power  of  the  Act,  Re 
Sparrow,  5  L.  R.  Ch.  App,  662.  The  petition  should  state  if 
such  is  the  case,  that  there  is  a  power  of  appointing  new  trustees, 
but  that  the  persons  capable  of  exercising  it  are  not  willing 
to  do  so;  Re  Sutton,  W.  N.  1885,  p.  122. 

If  trustees  have  been  already  appointed  under  a  power,  the  Court 
can  appoint  them  again  for  the  purpose  of  making  a  vesting  order ; 
Ee  Mundel's  Trust,  2  L.  T.  N.  S.  653;  [Re  Pearson,  5  Ch.  D.  982; 
Re  Chell,  49,  L.  T.  N.  S.  196;]  Re  Carson's  Settlement  Trusts, 
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tanee  of  the  Coiirt  of  Chancery,  it  shall  be  lawful  for 
the  said  Court  of  Chancery  to  make  an  order  appoint- 
ing a  new  trustee  or  new  trustees,  either  in  substitution 
for  or  in  addition  to  any  existing  trustee  or  trustees  (e). 
Powers  of  [  *  1029]  *  XXXIU.  And  be  it  enacted,  that  the  per- 
new  trustees,  gg^  qj,  persons  who,  upon  the  making  of  such  order  as 

W.  N.  1867,  p.  32;  Ee  Clay's  Settlement,  W.  K.  1873,  p.  129;  Re 
Dalgleish's  Settlement,  4  Ch.  D.  143,  reversing  S.  C.  1  Ch.  D.  46; 
[Re  M'Carthy's  Truats,  1  L.  R.  Ir.  16;]  and  See  Ee  Driver's  Set- 
tlement, 19  L.  E.  Eq.  352.  But  the  Court  will  require  evidence 
of  the  fitness  of  the  persons  appointed  before  making  such  order; 
Ee  Mayriard's  Settlement,   16  Jur.   1084. 

(e)  Where  it  is  sought  to  substitute  a  trustee  in  the  place  of  a 
lunatic  trustee,  the  application  must  be  made  in  lunacj';  Ee 
Ormerod,  3  De  G.  &  J.  249,  and  cases  there  cited;  Ee  Davidson, 
20  L.  J.  N.  S.  Ch.  644;  Re  Waugh's  Trust,  2  De  G.  M.  &.  279; 
Ee  Good  Intent  Benefit  Society,  2  W.  E.  671;  Jefiryes  r.  Drys- 
dale,  9  W.  R.  428;  see  Trustee  Extension  Act,  s.  10,  and  Ee  Bur- 
ton's Trusts,  6  I.  E.  Eq.  270. 

On  an  application  for  the  appointment  of  new  trustees  and  a 
vesting  order  where  the  legal  estate  is  vested  in  three  persons, 
one  of  whom  is  a  lunatic,  the  petition  should  be  presented  in 
Lunacy  as  well  as  in  Chancery  ;  Ee  Mason,  10  L.  R.  Ch.  App. 
273 ;  [Ee  Duce's  or  Druce's  Trusts,  30  W.  E.  759 ;  46  L.  T.  N.  S. 
669  ;  but  where  the  application  is  merely  for  the  appointment  of 
new  trustees  and  no  vesting  order  is  required,  the  order  may  be 
made  in  Chancery  only;  Ee  Vickers'  Trusts,  3  Ch.  D.  112. 
Where  there  were  originally  three  trustees,  and  a  new  trustee 
had  been  appointed  under  a  power,  in  the  place  of  one  of  the 
trustees  who  was  a  lunatic,  it  was  held  that  a  petition  for  a  vest- 
ing order  must  be  entitled  in  Chancery  as  well  as  in  Lunacy,  as 
otherwise  the  vesting  order  would  sever  the  joint  tenancy,  and 
that  the  new  trustee  must  be  re-appointed  by  the  Court  before  a 
vesting  order  could  be  made  ;  Ee  Pearson,  5  Ch.  D.  982 ;  Be 
Chell,  49  L.  T.  N.  S.  196.  Where  the  existing  trustee  was  of 
unsound  mind  and  out  of  the  jurisdiction,  new  trustees  were  ap- 
pointed in  Chancery  and  a  vesting  order  made  under  sect.  9 ;  Ee 
Gardner's  Trusts,  10  Ch.  D.  29.] 

If  the  power  of  appointing  new  trustees  be  in  the  tenant  for 
life  who  is  a  lunatic,  the  Court  will  not  appoint  a  new  trustee 
under  the  Act  until  the  appointment  of  a  committee ;  Ee  Par- 
ker's Trusts,  32  Beav.  580. 

In  an  application  to  the  Court  for  tie  appointment  of  new 
trustees  of  a  settlement,  it  was  objected  that  the  deed  was  invalid 
but  the  Court  refused  to  enter  into  that  question,  and  appointed 
new  trustees  to  protect  the  property  ;  Ee  Matthews,  26  Beav.  463. 
The  decisions  were  formerly  in  conflict,  whether  under  this 
section  the  Court  could  appoint  new  trustees  in  a  case  where 
there  was  no  existing  trustee,  Vice-Chancellor  Parker  holding  the 
affirmative ;  Ee  Tyler's  Trust,  5  De  G.  &  Sm.  56 ;  and  Vice- 
Chancellor  Turner  the  negative;  Ee  Hazeldine,  16  Jur.  853. 
And  see  Ee  Frost's  Settlement,  15  Jur.  644.  But  all  doubt  for 
the  tutnre  has  been  removed  by  the  9th  section  of  the  Trustee 
Extension  Act. 

The  Court  in  appointing  new  trustees  under  this  section  does 
not  limit  itself  necessmly  to  the  number  named  in  the  original 
instrument  of  trust.     Thus  it  has  appointed  two  instead  of  one  ; 
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last  aforesaid,  shall  be  trustee  or  trustees,*  shall  [  *  1030] 
have  all  the  same  rights  and  powers  as  he  or  they  would 
have  had  if  appointed  by  decree  in  a  suit  duly  insti- 
tuted. 

Tunstall's  Will,  4  De  G.  &  Sni.  421 ;  and  has  added  two  new 
trustees  to  the  two  original  trustees;  Ee  Baycott,  5  W.  R.  15. 
But  it  never  appoints  a  single  trustee  where  there  were  originally 
more  trustees  than  one  ;  Ee  Ellison's  Trust,  2  Jur.  N.  S.  62  ;  Ee 
Porter's  Trust,  2  Jur.  N.  S.  349 ;  Ee  Tunstall,  15  Jur.  645 ;  Ee 
Dickinson's  Trust,  1  Jur.  N.  S.  724.  But  where  there  was  only 
one  trustee  originally  and  the  trust  was  coming  to  an  end  the 
Court  appointed  a  single  trustee  ;  Ee  Eeynault,  16  Jur.  233.  The 
Court  will  appoint  two  trustees  where  there  were  originally  three; 
Bulkeley  v.  Earl  of  Eglinton,  1  Jur.  N.  S.  994  ;  Ee  Marriott's 
Settlement,  1 8  L.  T.  N.  S.  749  ;  or  will  appoint  three  where  there 
were  originally  four  ;  Emmet  v.  Clarke,  7  Jur.  N.  S.  404  ;  and 
where  a  fund  was  bequeathed  to  a  single  trustee  upon  trust  for 
a  person  for  life,  with  remainder  to  two  others,  and  the  remain- 
dermen petitioned  for  the  appointment  of  an  additional  trustee, 
the  Court  made  the  order  but  threw  the  costs  upon  the  remain- 
dermen ;  Ee  Brackenbury's  Trusts,  10  L.  E.  Eq.  45. 

In  one  case,  where  there  was  a  power  of  appointing  new  trus- 
tees, with  a  direction  that  the  number  might  be  augmented  or 
reduced,  and  one  of  the  three  trustees  wished  to  retire,  but  no 
new  trustee  could  be  found,  the  Court  appointed  the  two  continu- 
ing trustees  to  be  the  sole  trustees ;  Ee  Stokes'  Trusts,  13  L.  E. 
Eq.  333 ;  [and  this  decision  was  subsequently  followed  in  Ee 
Tatham's  Trusts,  W.  N.  1877,  p.  259  s  Ee  Harford's  Trusts,  13 
Ch.  D.  135  ;  Ee  Gibbin's  Trusts,  W.  N.  1880,  p.  99  ;  Ee  Ship- 
perdson's  Trusts,  49  L.  J.  N.  S.  Ch.  619  ;  Ee  Northorp,  29  W.  E. 
134  ;  but  in  Re  Colyer,  50  L.  J.  N.  S.  Ch.  479,  L.  J.  Cotton,  in  a 
Lunacy  petition,  declined  to  follow  it,  and  required  the  full  num- 
ber of  trustees  to  be  made  up;  and  in  Ee  Aston,  23  Ch.  D.  217,  the 
lateM.E.,  with  the  concurrence  of  the  other  members  of  the  Court, 
while  adhering  to  his  decision  in  Ee  Harford's  Trusts,  declined 
to  follow  it,  on  the  ground  of  L.  J.  Cotton's  objection,  and  to 
avoid  a  conflict  of  decisions  between  the  practice  of  different 
members  of  the  Court ;  and  see  Re  Lamb's  'Trusts,  28  Ch.  D.  77. 
But  where  the  whole  of  the  fund  is  immediately  divisible,  the 
Court  will  not  require  the  appointment  of  a  new  trustee  ;  Ee 
Martyn,  26  Ch.  D.  745  ;  Ee  Lamb's  Trust,  uU  mpra.'\ 

In  the  case  of  a  charity,  the  Court  appointed  ten  new  trustees 
and  vested  the  estate  in  the  whole  body,  and  directed  that  when 
reduced  to  three  the  trustees  should  apply  at  Chambers  for  the 
appointment  of  new  tra^itees  ;  Ee  Bergholt,  2  Eq.  Rep.  90. 

The  Court  will  not  [in  general]  appoint  persons  trustees  who 
are  resident  out  of  the  jurisdiction ;  Re  Guibert,  16  Jur.  852 ;  Ee 
Curtis's  Trust,  5  I.  E.  Eq.  429  ;  [but  the  Court  has  in  several 
cases,  where  the  special  circumstances  rendered  that  course  ad- 
visable, appointed  such  trustees  ;  Ee  Austen's  Settlement,  38  L. 
T.  N.  S.  601  ;  Re  Cunard's  Trusts,  48  L.  J.  N.  S.  Ch.  192 ;  27  W. 
R.  52  ;  Re  Hill's  Trusts,  W.  N.  1874,  p.  228 ;]  and  it  will  not 
appoint  one  of  the  eestuis  que  trust  a  trustee,  if  it  can  be  avoided ; 
Ex  parte  C\\xtU)n,  17  Jur.  988  ;  Re  Clissold,  10  L.  T.  N.  S.  642  ; 
Exparte  Conybeare's  Settlement,  1  W.  R.  458  ;  and  see  Ee  Gi- 
raud,  32  Beav.  385. 

The  husband  of  a  cestui  que  trust  was  appointed  jointly  with 
another,  on  the  husband's  undertaking  that  if  he  became  sole 
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[  *  1031]  *  XXXIV.  And  be  it  enacted,  that  it  shaU  be 

trustee  he  would  immediately  take  steps  for  the  appointment  of 
a  co-trustee  ;  Ee  Hattatt's  Trusts,  21  L.  T.  N.  S.  781 ;  18  W.  R. 
416 ;  [Ee  Burgess's  Trusts,  W.  N.  J877,  p.  87 ;  Ee  Lightbody's 
Trusts,  52  L.  T.  N.  S.  40  ;  but  this  undertaking  was  not  required 
in  Ee  Jesson  (In  Lunacy,  7  Aug.  1878,  M.S.),  where  three  new 
trustees  were  appointed,  one  of  whom  was  the  husband  of  the 
tenant  for  life.]  In  another  case  one  of  the  firm  of  solicitors  who 
acted  for  the  petitioners  was  appointed  trustee ;  Be  Brentnall's 
Trusts,  W.  N.  1872,  p.  77.  * 

A  cestui  que  trust  may  apply  for  the  appointment  of  new  trus- 
tees by  petition  under  the  Act,  but  this  does  not  preclude  him 
from  instituting  a  suit  for  that  purpose  ;  Legg  v.  Mackrell,  1 
Giff.  165  ;  4  L.  T.  K  S.  568.  But  if  he  adopt  the  latter  course 
Instead  of  presenting  a  petition  the  Court  may  make  the  offend- 
ing party  answerable  for  the  difference  of  the  costs ;  Thomas  v. 
Walker,  18  Beav.  521. 

Where  there  are  two  distinct  trust  estates  under  the  same  will, 
but  only  one  set  of  trustees,  the  Court,  with  the  consent  of  the 
representative  of  the  surviving  trustee,  will  appoint  new  trus- 
tees of  one  estate  without  dealing  with  the  other  estate ;  Ee 
Dennis,  12  W.  E.  575  ;  and  generally  the  Court  assumes  the 
power  of  appointing  separate  trustees  of  separate  shares ;  Ee  Cot- 
terill's  Trusts,  W.  N.  1869,  p.  183  ;  [and  see  sect.  5  of  the  Con- 
veyancing Act,  1882,  45  &  46  Vict.  c.  39,  which  now  expressly 
authorizes  this  to  be  done.  ] 

The  Court  can  appoint  new  trustrees  under  this  section  where 
a  trust  is  an  office  without  any  estate  ;  Ee  Boyce,  10  Jur.  N.  S. 
138  ;  but  in  such  a  case  where  the  trustee  was  a  lunatic,  the  or- 
der should  have  been  made  both  in  Chancery  and  Lunacy  ;  S.  C. 
see  ante,  p.  1013,  note  (e).  But  now  by  the  10th  section  of  the 
Extension  Act  the  order  can  be  made  in  lunacy  only ;  Ee  Owen, 
4  L.  E.  Ch.  App.  782.  The  Court  (notwithstanding  the  197th 
section  of  the  Bankruptcy  Act,  24  &  25  Vict.  c.  1341,  appointed 
new  trustees  of  a  creditors'  deed  ;  Ee  Price's  Trust  Deed,  6  L. 
E.  Eq.  460 ;  Ee  Bache's  Trust,  16  W.  E.  1078 ;  Ee  Eaphael's 
Trust  Estate,  9  L.  E.  Eq.  233  ;  Ke  Donisthorpe,  10  L.  E.  Ch. 
App.  55. 

In  addition  to  the  evidence  of  the  necessary  facts  to  bring  the 
case  within  the  Act,  the  Court  before  appointing  new  trustees 
requires  evidence  by  affidavit  of  the  fitness  of  the  proposed  trus- 
tees, and  their  consent  to  act ;  Ee  Battersby's  Trust,  16  Jur.  900. 
But  if  the  evidence  be  satisfactory  the  Court  will  make  the  order 
at  once,  without  a  reference ;  Ee  Tunstall's,  15  Jur.  645.  [In 
ordinary  cases  an  affidavit  of  fitness  by  one  responsible  person  is 
sufficient,  but  if  the  trust  fund  be  of  large  amount,  the  evidence 
of  a  second  person  may  be  required  ;  Ee  Hartley's  Will,  W.  N. 
1879,  p.  197.] 

The  new  trustee  need  not  appear  upon  the  petition  to  consent ; 
Ee  Draper's  Settlement,  2  W.  E.  440;  though  they  jraaj^  appear  to 
consent ;  Ee  Parke's  Trust,  21  L.  T.  218.  If  they  do  not  appear 
an  affidavit  that  the  proposed  new  trustees  will  consent  is  insuffi- 
cient ;  Ee  Parke's  T^ust,  21  L.  T.  218;  and  their  written  consent 
must  be  proved. 

Where  the  trust  fund  is  the  subject  of  a  suit,  the  affidavit  of 
the  solicitor  in  the  cause  is  not  the  proper  evidence  of  the  fitness  of 
the  new  trustee,  as  it  is  the  trustees,  duty  to  watch  the  solicitor; 
Grundy  v.  Buckeridge,  22  L.  J.  N.  S.  Ch.  1007. 

In  one  order  the  Court  inadvertently  appointed  an  alien  a  trus- 
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lawful  (/)  for  the  said  Court  of  Chancery  upon  making  Po-wer  of 
any  order  (g)  for  appointing  a  new  trustee  or  new  trus-  the  Court  on 
tees,  either  by  the  same  or  by  any  subsequent  order  (h)  appointing 
to  direct  that  any  lands  subject  to  the  trust  (i)  shall  vest  ^  v^tTht^ 
in  the  person  or  persons  who  upon  the  appointment  lands, 
shall  be  the  trustee  or  trustees,  for  such  estate  as  the 
Court  shall  direct;  and  such  order  shall  have  the  same 
effect  as  if  the  person  or  persons  who  before  such  order 
[was  or]  were  the  trustee  or  trustees  (if  any)  had  duly 
executed  all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate  (k). 

tee  and  afterwards  refused  to  substitute  a  natural  born  subject 
without  the  consent  of  the  Crown,  which  was  not  given.  The 
order  was  then  reheard  by  the  same  judge  pro  formd  and  dis- 
charged, and  a  natural  born  subject  appointed  in  the  place  of  the 
alien  ;  Ee  Giraud,  32  Beav.  385.  See  now  33  Vict.  c.  14,  s.  2, 
and  where  the  cesiuis  que  trust  were  living  abroad  and  English 
trustees  could  not  be  found,  the  Court  appointed  aliens;  Ee 
Hill's  Trusts,  "W.  N.  1874,  p.  228;  [and  see  ante,  p.  1030.] 

As  to  the  parties  to  be  served  on  applications  for  the  appoint- 
ment of  new  trustees,  see  note  (e),  page  1033,  infra. 

(/)  The  late  Vice-Chancellor  Parker  was  not  disposed  to  make 
a  vesting  order  in  cases  where  a  conveyance  could  be  had  ;  Lang- 
horn  V.  Langhorn,  21  L.  J.  N.  S."  Ch.  860.  But  it  is  clear  that 
the  Court  has  powpr  to  make,  and  according  to  the  present  prac- 
tice, it  frequently  does  make,  vesting  orders  even  where  there  is 
no  incapacity  in  the  person  seised  or  possessed  of  the  legal  estate 
to  convey  to  the  new  trustee;  Re  Manning's  Trusts,  Kay,  App. 
xxviii.  \ 

ig)  If  the  necessary  evidence  was  not  forthcoming  at  the  date 
of  the  order,  but  is  afterwards  obtained,  the  order  must  under 
the  direction  of  the  Court,  be  made  over  again,  so  as  to  bear  date 
subsequently  to  the  production  of  the  evidence  ;  Ee  Havelock's 
Trusts,  11  Jur.  N.  S.  906. 

(A)  The  new  trustees  may  be  appointed  in  a  suit,  and  a  vesting 
order  may  be  made  svJisequently.  See  Re  Hughes's  Settlement,  2 
H.  &  M.  695. 

(i)  If  the  lands  be  leaseholds  for  a  term  of  years,  the  Court  can, 
under  this  section,  make  a  vesting  order,  and  without  the  con- 
currence of  the  landlord  unless  there  was  a  restriction  against 
alienation  ;  Re  Matthew's  Settlement,  2  W.  R.  85,  &c. ;  [Re 
Driver's  Settlement,  19  L.  E.  Eq.  352;  Ee  Dalgleish's  Settlement, 
4  Ch.  D.  143,  reversing  S.  C.  1  Ch.  D.  46;  Ee  Eathbone,  2  Ch. 
D.  483;]  see  ante,  p.  1018,  note  (a).  But  see  EeFarrant's  Trust, 
20  L.  J.  Ch.  532.  And  the  Court  has  jurisdiction  to  vest  the 
estate  though  it  has  escheated  to  the  Crown,  provided  the  Crown 
consent;  Re  Martinez'  Trust,  W.  N.  1870,  p.  70;  22  L.  T.  N.  S. 
403;  and  see  sect.  15,  of  this  Act. 

(k)  The  Court  has  jurisdiction  to  divest  the  whole  estate  from 
the  continuing  and  incapacitated  trustees,  and  to  vest  it  in  the 
new  body  of  trustees  (including  the  continuing  trustees)  as  joint 
tenants;  Re  Fisher's  Will,  1  W.  R.  505;  Smith  v.  Smith,  3  Drew. 
72,  oveiTuling  Re  Watt's  Settlement,  9  Hare,  106,  and  Ee  Plyer's 
Trust,  lb.  220.  But  the  Court  has  no  power  to  give  any  direction 
as  to  the  mode  in  which  the  trust  shall  be  executed  by  the  trus- 
tees; Ee  Tayler,  2  De  G.  F.  &  J.  125;  see  ante,  p.  1027,  note  (J). 
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Power  of  the  [  *  1032  ]  *  XXXV.  And  be  it  enacted,  that  it  shall  be 
Court  to  vest  lawful  for  the  said  Court  of  Chancery,  upon  making  an 
right  in  the  qj-^^j.  for  appointing  a  new  trustee  or  new  trustees,  either 
call  for  ''y  ^^^  same  or  by  any  subsequent  order,  to  vest  the  right 

transfer  of    'to  call  for  a  transfer  of  any  stock  (Z)  subject  to  the  trust, 
stock  or  sue    or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  any  cJiose  j^p  qj.  recover  any  chosen  action,  subject  to  the  trust, 
or  any  interest  in  respect  thereof,  in  the  person  or  per- 
sons who  upon  the  appointment  shall  be  the  trustee  or 
trustees  (m). 
Old  trustees        XXXVI.  And  be  it  enacted,  that  any  such  appoint- 
not  to  be         ment  by  the  Court  of  new  trustees,  and  any  such  con- 
discharged      Yeyance,   assignment,   or    transfer  as    aforesaid,   shall 
r  vrt  operate  no  further  or  otherwise  as  a  discharge  to  any 

former  or  continuing  trustee  than  an  appointment  of 
new  trustees  under  any  power  for  that  purpose  contain- 
ed in  any  instrument  would  have  done. 
"Who  may  XXXVII.  And  be  it  enacted,  that  an  order  under  any 

apply  in  case  of  the  hereinbefore  contained  provisions  for  the  appoint- 
of  trust.  ment  otanew  trustee  or  trustees,  or  concerning  any  lands, 

stock,  or  chose  en  action  subject  to  a  trust,  may  be  made 
upon  the  application  of  any  person  beneficially  interested 
in  such  lands,  stock,  or  chose  en  action,  whether  under 
disability  or  not  (n),  or  upon  th,e  application  of  any 

(7)  The  Court  has  no  power  under  this  section  to  vest  the  right 
to  the  stock  itself,  but  only  the  right  to  call  for  a  transfer;  and  an 
order  professing  to  vest  the  right  to  the  stock  was  accordingly 
discharged  ;  Ee  Smyth's  Settlement,  4  De  G.  &  Sm.  499;  but  see 
now  sect.  6  of  the  Trustee  Extension  Act,  and  p.  1043,  post, 
note  (J). 

The  Court  has  power  under  this  section  to  vest  the  right  as  to 
stock  standing  in  the  name  of  a  deceased  person  who  has  no 
personal  representative;  Ee  Herbert's  Will  8  W.  E.  272.  [See 
Ee  Crowe's  Trusts,  14  Ch.  D.  304,  610.] 

The  Court  will  not  make  a  vesting  order  which  would  lend 
any  sanction  to  a  past  breach  of  trust;  Ee  Harrison,  22  L.  J.  N. 
S.  Ch.  69,  And  the  Court  as  distinct  from  the  L.  C.  &  L.  J.  J, 
will  not  make  a  vesting  order  where  the  old  trustee  in  whom  the 
property  is  vested  is  a  lunatic;  Ee  Smith's  Trusts,  4  I.  E.  Eq. 
180. 

[Where  part  of  the  trust  funds  had  been  invested  in  unauth- 
orized securities,  and  it  was  desired  to  sell  them  and  reinvest  the 
proceeds  in  proper  securities,  the  Court  vested  in  the  new  trustees 
I  the  right  to  call  for  a  tiansfer  of  the  funds  to  themselves,  or  to 

any  purchaser  or  purchasers,  the  trustees  undertaking  to  hold  the 
proceeds  on  the  trusts  of  the  settlement;  Ee  Peacock,  14  Ch.  D. 
212.] 

(m)  A  vesting  order  vests  the  estate  from  thedateof  the  order; 
Woodfall  V.  Arbuthnot,  3  L.  E.  P.  &  D.  108. 

(n)  A  person  contingently  entitled  to  a  beneficial  interest  is 
within  the  meaning  of  the  Act ;  Ee  Sheppard's  Trusts,  8  Jur.  N. 
S.  711,  reversed  1  N.  E.  76;  4  De  G.  F.  &  J.  423. 

In  sales  by  the  Court  the  purchaser,  as  beneficially  interested 
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person  duly  appointed  asa  *  trustee  thereof;  [  *  1033  ]  Who  may 
and  that  an  order  tinder  any  of  the  provisions  hereinbe-  apply  in 
fore  contained  concerning  any  lands,  stock,  or  chose  en  ac-  c^^  "f 
tion  subject  to  a  mortgage,  may  be  made  on  the  application  ™  ^  S^ge. 
of  any  person  beneficially  interested  in  the  equity  of  re- 
demption, whether  under  disability  or  not,  or  of  any 
person  interested  in  the  monies  secured  by  such  mort- 
gage. 

XXXVIII.  and  XXXIX.  {These  sections  were  re- 
pealed by  "The  Statute  Law  Kevisioa  Act,  1875.") 

XL.  And  be  it  enacted,  that  any  person  or  persons  Power  to 
entitled  in  manner  aforesaid  to  apply  for  an  order  from  present  peti- 
the  said  Court  of  Chancery,  or  from  the  Lord  Chancel-  *^°°  }^  ^^ 
lor  intrusted  as  aforesaid,  may,  should  he  so  think  fit,    "^^  ''°®   ^^^' 
present  a  petition  (o)  in  the  first  instance  to  the  Court 
of  Chancery,  or  to  the  Lord  Chancellor  intrusted  as 
aforesaid,  for  such  order  as  he  may  deem  himself  enti- 
tled to,  and  may  give  evidence  by  affidavit  or  other-  Form  of 
wise  (p)  in  support  of  such  petition  before  the  said  evidence. 
Court,  or  the  Lord  Chancellor  intrusted  as  aforesaid, 
and  may  serve  such  person  or  persons  with  notice  of 
such  petition  as  he  may  deem  entitled   to  the  service  who  to  be 
thereof  {q).  served. 

in  the  property  sold,  is  within  the  meaning  of  the  section;  Ayles 
V.  Cox,  17  Beav.  584;  Rowley  v.  Adams,  14  Beav.  130.  And  the 
plaintiffs  in  the  suit,  as  beneficially  interested  in  the  proceeds, 
are  also  within  the  meaning  of  the  section ;  Ee  Wragg,  1  De  G. 
J.  &  S,  356.  And  of  course  the  purchaser  or  several  purchasers 
and  the  plaintiffs  can  join  as  co-petitioners;  Eowley  v.  Adams,  17 
Beav.  130;  see  135. 

Committees  of  a  lunatic  cestui  que  trust  are  not  beneficially  in- 
terested within  the  meaning  of  the  section;  Ee  Bourke,  2  De  G. 
J.  &  S.  426. 

(o)  When  a  petition  has  been  presented;  it  may  be  amended  by 
order  of  the  Court  by  adding  co-petitioners  without  being  re- 
auswered ;  Ee  Cartwright's  Trust,  8  W.  E.  492. 

(p)  In  practice  the  evidence  adduced  is  universally  by  affidavit, 
but  under  the  words  "or  otherwise"  the  applicant  is  not  confined 
to  evidence  by  affidavit. 

(q)  In  petitions  for  the  appointment  of  new  trustees,  all  the 
cestuis  que  trust  ought,  as  a  general  rule,  to  be  served;  Ee  Eichards' 
Trust,  5  De  G.  &  Sm.  636;  Ee  Sloper,  18  Beav.  596;  Ee  Fellows's 
Settlement,  2  Jur.  N.  S.  62;  Ee  Maynard's  Settlement,  16  Jur. 
1084;  and  see  Ee  Lonsdale's  Trust,  14  Jur.  1101;  Ee  Thomas's 
Trust,  15  Jur.  187;  Ee  Prescott's  Trust,  19  L.  T.  371.  But  in 
special  cases  the  Court  relaxes  the  rule;  Ee  Smyth's  Settlement, 
2  De  G.  &  Sm.  781 ;  Ee  Blanchard,  3  De  G.  F.  &  J.  137;  Ee 
Blanchard's  Estate,  2  N.  E.  386;  [Ee  Lightbody's  Trusts,  52  L. 
T.  N.  S.  40.]  The  devolution  of  the  beneficial  title  may  be 
traced  by  affidavit,  without  strict  evidence  by  certificates  and 
affidavits  of  identity;  Ee  Hoskins,  4  De  G.  &  J,  436. 

Where  it  is  proposed  to  appoint  new  trustees  in  substitution  for 
existing  trustees  the  petition  must  be  served  on  the  old  trustees, 
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The  Court  [*  1034]  *XLI.  And  be  it  enacted,  that  upon  the 
may  either  hearing  of  any  such  (motion  or)  (a)  petition  it  shall  be 
make  an  lawful  for  the  Baid  Court,  or  for  the  said  Lord  Chancel- 
petition  or  ■^°''  should  it  be  deemed  necessary,  to  direct  a  reference 
direct  a  to  one  of   the  Masters   in  Ordinary  of   the  Court  of 

reference,  or  Chancery  to  inquire  into  any  facts  which  require  such 
the  petition  ^^  invef  tigation,  or  it  shall  be  lawful  for  the  said  Court 
for  further  °^  *^®  ^^'■^  Lord  Chancellor  to  direct  such  (motion 
evidence  or  or)  (r)  petition  to  stand  over,  to  enable  the  petitioner 
service  on  or  petitioners  to  adduce  evidence  or  further  evidence 
other  parties,  before  the  said  Lord  Chancellor,  or  to  enable  notice  or 

any  further  notice  of  such  (motion  or)  petition  to  be 

served  upon  any  person  or  persons. 
Petition  may      XLII.  And  be  it  enacted,  that  upon  the  hearing  of 
be  dismissed  any  such  (motion  or)  (s)  petition,  whether  any  (certifl- 
withor  with-  g^j^g  ^r^  report  from  a  Master  shall  have  been  obtained 
ou  cos  .        ^j,  ^^^  .^  shall  be  lawful  for  the  Court,  or  the  Lord 

EeSloper,  18  Beav.  596;  who  will  have  their  costs;  Fntvoye  r 
Kennard,  3  L.  T.  N.  S.  687. 

[But  where  a  trustee  Is  permanently  resident  abroad,  Re  Eig- 
nold's  Settlement  Trusts,  7  L.  E.  Ch.  App.  223;  Ee  Martin Pye's 
Trusts,  42  L.  T.  N.  S.  247;  or  where  a  trustee  has  absconded  and 
cannot  be  found,  Re  Nicholson's  Trusts,  W.  N.  1884,  p.  76; 
Hyde  v.  Benbow,  "W.  N.  1884,  p.  117;  service  is  unnecessary.] 

Where  an  order  is  asked  against  recusant  trustees  under  the 
23rd  or  24th  section,  the  trustees  need  not  be  served ;  Re  Baxter's 
Will,  2  Sm.  &  G.  App.  v. ;  and  see  the  following  cases,  decided 
under  1  Will.  4,  c.  60,  s.  8;  Ee  Third  Burnt  Tree  Building  So- 
ciety, 16  Sim.  296;  Ee  Bradburne,  12  L.  J.  N.  S.  Ch.  353. 

In  orders  against  a  lunatic  trustee,  the  committee  of  the  estate 
must  be  served,  as  the  lunatic  trustee  may  have  some  claim  for 
costs  or  otherwise;  Ee  Sanmarez,  8  De  G.  M.  &  G.  390;  and  see 
Ee  Wood,  7  Jur.  N.  S.  323.  But  in  other  cases  service  on  the 
lunatic  or  his  committee  was  deemed  unnecessarv;  Ee  East,  8  L. 
E.  Ch.  App.  735;  Ee  Green,  10  L.  E.  Ch.  App.  272.  The 
guardian  of  the  infant  heir  of  a  trustee  need  not  be  served  with 
a  petition  for  a  vesting  order  upon  the  appointment  of  new  trus- 
tees; Ee  Little,  7  L.  E.  Eq.  323.  But  the  adult  heir  of  the  last 
surviving  trustee  must  be  served,  for  "he  may  have  some  claim 
to  costs;  Ee  Oxenham's  Trusts,  W.  N.  1875,  p.  6.  [But  see  44 
&  45  Vict.  c.  41,  s.  30.] 

Where  an  estate  is  subject  to  an  annuity,  a  vesting  order  may 
be  made  without  service  on  the  annuitant;  Re  Winteringham's 
Trust,  3  W.  E.  578. 

As  to  service  on  the  lord  of  a  manor,  in  respect  of  copyholds, 
see  ante,  p.  1025,  note  (a). 

As  to  service  on  the  remainderman,  where  the  trust  estate  is  a 
term  of  years,  see  ante,  p.  1031,  note  (d). 

[The  Court  has  jurisdiction  to  order  servicp  of  the  petition 
upon  a  person  out  of  the  jurisdiction;  Ee  Wycherley's  Trusts,! 
L.  R.  Ir.  12.] 

[(r)  The  words  ''motion  or"  in  this  section  are  repealed  by 
"The  Statute  Law  Ee  vision  Act,  1875."] 

[(s)  The  words  '  motion  or"  and  ''certificate  or"  in  thissection 
are  repealed  by  ''The  Statute  Law  Revision  Act,  1875."] 
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Chancellor,  intrusted  as  aforesaid,  to  dismiss  such  (mo- 
tion or)  petition,  with  or  vnthout  costs,  or  to  make  an 
order  thereupon  in  conformity  with  the  provisions  of 
this-  Act. 

XLIII.  And  be  it  enacted,  that  -whensoever  in  any  Power  to 
cause  or  matter,  either  by  the  evidence  adduced  therein  make  an 
or  by  the  admissions  of  the  parties,  or  by  a  report  of  °rder  in  a 
one  of  the  Masters  of  the  Court  of  Chancery,  the  facts  ''^"^'^' 
necessary  for  an  order  under  this  Act  shall  appear  to 
such  Court  to  be  sufficiently  proved,  it  shall  be  lawful 
for  the  said  Court,  either  upon  the  hearing  of  the  said 
cause,  or  of  any  petition  or  motion  in  the  said  cause  or 
matter,  to  make  such  order  under  this  Act  (t). 

*  XLIV,  And  be  it  enacted,  that  whenever  [  *  1035]  Orders  made 
any  order  shall  be  made  under  this  Act,  either  by  the  by  the  Court 
Lord  Chancellor  intrusted  as  aforesaid,  or  by  the  Court  °*  Chancery, 
of  Chancery,  for  the  purpose  of  conveying  or  assigning  1°^?  ■     "" 
any  lands,  or  for  the  purpose  of  releasing  or  disposing  allegations, 
of  any  contingent  right,  and  such  order  shall  be  founded  to  he  con- 
on  an  allegation  of  the  personal  incapacity  of  a  trus-  elusive 
tee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or  ^he'^matter' 
the  heir  or  devisee  of  a  mortgagee  is  out  of  the  juris-  contained  in 
diction  of  the  Court  of  Chancery  or  cannot  be  found,  or  such  alliga- 
that  it  is  uncertain  which  of  several  trustees,  or  which  tions. 
of  several  devisees  of  a  mortgagee,  was  the  survivor,  or 
whether  the  last  trustee,  or  the  heir  or  last  surviving 


(t)  An  order  mav  be  made  in  a  .tuit  without  a, petition;  Wood  v. 
Beetlestone,  1  K.  &  J.  913;  Collard  v.  Roe,  4  Jur.  N.  S.  431;  4  De 
G.  &  J.  525;  Lechmere  v.  Clamp.  9  "W.  R.  860;  Hargreaves  v. 
Wright,  1  W.  R.  408;  Hughes  r.  Wells,  2  W.  E.  575;  but  see 
Gough  V.  Bage,  25  L.  T.  N.  S.  738.  The  High  Court  has  no  such 
jurisdiction  to  make  a  vesting  order  respecting  property  which  is 
vested  in  a  lunatic,  but  there  must  be  a  petition  in  lunacy;  Jef- 
fryes  V.  Drysdale,  9  W.  R.  428.  [In  Frodsham  v.  Frodsham,  ]5 
Ch.  D.  317,  it  was  held  by  the  Court  of  Appeal,  reversing  the  late 
M.  R.,  that,  having  regard  to  the  recital  in  18  &  19  Vict.  c.  134, 
s.  16,  Cons.  Ord.  xxxv.  rule  1 ,  and  the  practice  which  had  pre- 
vailed ever  since,  it  was  so  doubtful  whether  there  was  j  urisdic- 
tiou  to  make  a  vesting  order  in  chambers,  except  in  cases  pro- 
vided for  by  general  order,  as  to  render  it  unsafe  to  make  such 
orders.  See  rales  of  the  Supreme  Court,  Ord.  55,  rule  2,  as  to  the 
applications  which  may  now  be  made  in  chambers;  and  see  Re 
Moate's  Trust,  22  Ch.  D.  635.  But  where  the  matter  has  in  the 
first  instance  been  brought  before  the  Court  upon  petition,  it  is 
competent  to  the  judge  who  hears  it  to  mould  his  order  so  as  to 
direct  the  disposal  in  chambers  of  any  of  the  questions  arising 
on  the  petition.  The  making  of  a  vesting  order  may  thus  be  re- 
ferred to  chambers,  but  an  order  so  made  in  chambers  should 
state  so  much  of  the  previous  order  as  directed  any  inquiry  pre- 
liminary to  the  vesting  order,  and  as  gave  liberty  to  apply  in 
chambers  for  a  vesting  order,  and  should  also  state  the  certificate 
which  followed  the  inquiry;  Re  Tweedy,  28  Ch.  D.  529.] 
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devisee  of  a  mortgagee  be  living  or  dead,  or  on  an  alle- 
gation that  any  trustee  or  mortgagee  has  died  intestate, 
loithout  an  heir,  or  has  died  and  it  is  not  known  loho  is 
his  heir  or  devisee,  then  in  any  of  snch  cases  the  fact 
that  the  Lord  Chancellor  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  has  made  an  order  upon  such  an 
allegation  shall  be  conclusive  evidence  of  the  matter  so 
alleged  in  any  Court  of  law  or  equity  upon  any  ques- 
tion as  to  the  legal  validity  of  the  order:  Provided  al- 
ways that  nothing  herein  contained  shall  prevent  the 
Court  of  Chancery  directing  a  reconveyance  or  re-as- 
signment of  any  lands  conveyed  or  assigned  by  any  or- 
der under  this  Act,  or  a  redisposition  of  any  contingent 
right  conveyed  or  disposed  of  by  such  order;  and  it 
shall  be  lawful  for  the  said  Court  to  direct  any  of  the 
parties  to  any  suit  concerning  such  lands  or  contingent 
right  to  pay  any  costs  occasioned  by  the  order  under 
this  Act,  when  the  same  shall  appear  to  have  been  im- 
properly obtained. 
Jurisdiction  XLV.  And  be  it  enacted,  that  it  shall  be  lawful  for 
in  respect  of  the  Lord  Chancellor  intrusted  as  aforesaid,  or  the  Court 
trustees  of  of  Chancery,  to  exercise  the  powers  herein  conferred 
charities  or  ^^^  ^j^^  purpose  of  vesljing  any  lands,  stock,  or  chose  en 
action  in  the  trustee  or  trustees  of  any  charity  or  so- 
ciety over  which  charity  or  society  the  said  Court  of 
Chancery  would  have  jurisdiction  upon  suit  duly  insti- 
tuted (m),  whether  such  trustee  or  trustees  shall  have 
been  duly  appointed  by  any  power  contained  in  any 
deed  or  instrument,  or  by  the  decree  of  the  said  Court 
of  Chancery,  or  by  order  made  upon  a  petition  to  the 
said  Court  under  any  statute  authorizing  the  said  Court 
to  make  an  order  to  that  effect  in  a  summary  way  upon 
petition. 
No  escheat  or  [  *  1036]  *  XL VI.  And  be  it  enacted,  that  no  lands, 
forteiture  of  stock,  or  chose  en  action  vested  in  any  person  upon  any 
real  or  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  shall 

property  held  escheat  01-  be  forfeited  to  her  Majesty,  her  heirs,  or  suc- 
upon  trust  or  cessors,  or  to  any  corporation,  lord  or  lady  of  a  manor, 
mortgage  by  or  other  person,  by  reason  of  the  attainder  or  convic- 
reason  of  any  ^^^^  j^j,  g^^_  offence  of  such  trustee  or  mortgagee,  but 
attainder  or      ,    „  .•'    .  ,     .        .  .  -&  &     '    . 

conviction  of  shall  remain  in  such  trustee  or  mortgagee,  or  survive 

the  trustee  or  to  his  or  her  co-trustee,  or  descend  or  vest  in  his  or  her 

^  "    ■  (it)  See  orders  under  this  section,  Re  Norton  Folgate,  Ke  Baz- 

ingstoke  School,  1  Set.  on  Dec.  565,  4th  edit.  Under  16  &  17 
Vict.  c.  137,  where  the  value  of  the  property  exceeds  30/.  per 
annum,  any  person  authorized  by  the  Charity  Commissioners 
may  apply  to  the  judge  at  chambers  for  any  order  which  may  be 
made  by  such  judge,  notwithstanding  any  lunacy  ;  Re  Daven- 
port's Charity,  4  De  G.  M.  &  G.  839 ;  and  see  p.  852.  supra. 
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representative,  as  if  no  such  attainder  or  conviction  had 
taken  place  (v). 

XL VII.   And  be  it  enacted,  that  nothing  contained  Act  not  to 
in  this  Act  shall  prevent  the   escheat  or  forfeiture  of  prevent 
any  lands  or  personal  estate  vested  in  any  such  trus-  escheat  or 
tee  or  mortgagee,  so  far  as  relates  to  any  beneficial  in-  {j'en efida^l  °^ 
terest  therein  of  any  such  trustee  or  mortgagee,  but  interest  of 
such  lands  or  personal  estate,  so  far  as  relates  to  any  the  trustee  or 
such  beneficial  interest,  shall  be  recoverable  in  the  same  mortgagee, 
manner  as  if  this  Act  had  not  passed  (w). 

XL VIII.  And  be  it  enacted,  that  where   any  infant  Money  pay- 
or person  of  unsound  mind  shall  be  entitled  to  any  ^^^^  *° 
money  payable  in  discharge  of  any  lands,  stock,  or  chose  iun^^^°in 
en  action  conveyed,  assigned,  or  transferred  under  the  discharge  of 
Act,  it' shall  be  lawful  for  the  person  by  whom  such  lands,  stock 
money  is  payable  to  pay  the  same  into  the  Bank  of  °^  e^^oses  en 
England,  in  the  name  and  with  the  privity  of  the  Ac-  ^ttrbyThe 
countant- General,  in  trust  in  any  cause  then  depend-  Court  under 
ing  concerning  such  money,  or,  if  there  shall  be  no  such  the  Act  may 
cause,  to  the  credit  of  such  infant  or  person  of  unsound  ^^  P^^*^  ^"^^ 
mind,  subject  to  the  order  or  disposition  of  the  said  *^*'""- 
Court;  and  it  shall  be  lawful  for  the  said  Court,  upon 
petition  in  a  summary  way,  to  order  any  money  so 
paid  to  be  invested  in  the  public  funds,  and  to  order 
payment  or  distribution  thereof,  or  payment  of   the 
dividends  thereof,  as  to  the  said  Court  shall  seem  rea- 
sonable; and  every  cashier  of  the  Bank  of  England 
who  shall  receive  any  such  money  is  hereby  required 
to  give  to  the  person  paying  the  same  a  receipt  for  such 
money,  and  such  receipt  shall  be  an  efPectual  discharge 
for  the  money  therein  respectively  expressed  to  have 
been  received. 

XLIX.  And  be  it  enacted,  that  where   in  any  suit  Court  may 
commenced  or  to  be  commenced  in  the  Court  of  Chan-  make  a 
eery  it  shall  be  made  to  appear  to  the  Court  by  affi-  absenceVa* 
davit  that  diligent  search  and  inquiry  has  been  made  trustee  who 
after  any  person  made  a  defendant,  who  is  only  a  trus-  is  merely 
tee,  to  serve  him  with  the  process  of  the  Court,  and  such,  and 
that  he  cannot  be  found,  it  shall  be  lawful  for  the  said  f^^^*  ^ 
Court  to  hear  and  determine  such  cause,  and  to  make 
such  absolute  decree  therein  against  every  person  who 
shall  appear  to  them  to  be  only  a  trustee,  ana  not  oth- 

(b)  This  section  is  a  re-enactment  almost  verbatim  of  section  3 
of  the  Escheat  and  Forfeiture  Act,  4  &  5  W.  4,  c.  23.  See  now 
section  8  of  the  Extension  Act,  giving  the  Court  power  to  appoint 
new  trustees  in  the  place  of  persons  convicted  of  felony. 

(w)  This  is  a  re-enactment  of  sect.  5  of  the  Escheat  and  For- 
feiture Act.     See  now  33  &  34  Vict.  c.  23. 
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be  paid  out 
of  the  estate. 


erwise  concerned  in  interest  in  the  matter  in  question, 
in  such  and  the  same  manner  as  if  such  trustee  had 
been  duly  served  with  the  process  of  the  Court,  and 
[  *  1037]  had  appeared  and  *  filed  his  answer  thereto, 
and  had  also  appeared  by  his  counsel  and  solicitor  at 
the  hearing  of  such  cause  :  Provided  always,  that  no 
such  decree  shall  bind,  effect,  or  in  anywise  preju- 
dice any  person  against  whom  the  same  shall  be 
made,  without  service  of  process  upon  him  as  afore- 
said, his  heirs,  executors,  or  administrators,  for  or  in 
respect  of  any  estate,  right,  or  interest  which  such  per- 
son shall  have  at  the  time  of  making  such  decree  for 
his  own  use  and  benefit,  or  otherwise  than  as  a  trustee 
as  aforesaid  (x). 

L.  (  This  section  was  repealed  by  "  The  Statute  Law 
Revision  Act,  1875.") 
C!osts  may  be  LI.  And  be  it  enacted,  that  the  Lord  Chancellor  in- 
directed  to  trusted  as  aforesaid,  and  the  Court  of  Chancery,  may 
order  the  costs  and  expenses  of  and  relating  to  the  peti. 
tions,  orders,  directions,  conveyances,  assignments,  and 
transfers  to  be  made  in  pursuance  of  this  Act,  or  any 
of  them,  to  be  paid  and  raised  out  of  or  from  the  lands 
or  personal  estate,  or  the  rents  or  produce  thereof,  in 
respect  of  which  the  same  respectively  shall  be  made, 
or  in  such  manner  as  the  said  Lord  Chancellor  or  Court 
shall  think  proper  (y). 

(x)  In  Westhead  v.  Sale,  6  W.  E.  52,  the  Court  directed  the 
Records  and  Writ  Clerk  to  certify  that  the  cause  was  ready  for 
hearing  in  the  absence  of  a  trustee  who  could  not  be  found. 

{y}  The  prayer  as  to  the  costs  should  not  contain  the  words 
"  incidental  to  or  consequent  "  upon  the  application,  as  they  give 
rise  to  uncertainty;  Ee  Fellows'  Settlement,  2  Jur.  N.  S.  62. 

[Costs  will  not  be  allowed  on  the  higher  scale  merely  on  the 
ground  that  the  trust  funds  are  large:  Ee  Spettigue's  Tfrusts,  32 
W.  R.  385,] 

"Where  an  infant  trustee  was  ordered  to  convey,  it  was  said 
that  the  infant  was  entitled  to  the  same  coste  as  an  adult,  and 
the  order  was  made  ' '  the  other  party  undertaking  to  pay  such 
costs  as  should  appear  to  be  reasonably  incurred  ;  "  Ee  Cant,  10 
Ves.  554  (decided  under  7  Anne,  c.  19.) 

Where  a  mortgaged  estate  has  descended  to  an  infwiU  heir  of 
the  mortgagee,  and  the  mortgagor  is  asking  for  a  reconveyance 
on  payment  of  principal  and  interest,  the  infant  is  also  entitled 
to  the  costs  of  any  inquiry  as  to  the  infancy  ultra  the  ordinary 
costs;  Ex  parte  Ommaney,  10  Sim.  298;  Miltown  i'.  Trimbleston, 
1  Flan.  &  K.  338  (decided  under  1  Will.  4.  c.  60). 

If  the  lunatic,  against  whom  an  order  is  sought,  be  a  trustee, 
the  trust  estate  or  the  cestui  que  trust  must  bear  the  costs  of  the 
proceedings  under  the  Act,  and  if  he  be  a  mortgagee,  and  it  ap- 
pears upon  the  face  of  the  mortgage  deed  that  the  lunatic  mortgagee 
is  a  trustee  for  a  third  party,  the  costs  will  fall  on  the  mortgagor; 
Ee  Lewes,  1  Mae.  &  G.  23.  But  if  the  mortgagor  had  no  notice 
of  the  fact  that  the  lunatic  was  a  trustee,  the  costs  will  follow 
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*  LII.  And  be  it  enacted,  that  upon  any  [  *  1038  ]  Court  may 
petition  being  presented  under  this  Act  to  the  Lord  direct  a 
Chancellor  intrusted  as  aforesaid,  concerning  a  person  commission 

the  general  rule  ;  Re  Townsend,  1  Mac.  &  G.  686  ;  Be  Jones,  2 
Ch.  D.  70. 

What  is  the  general  rule  has  been  much  disputed.  The  latest 
phase  of  the  law  is,  that  where  the  lunatic  is  beneficially  inter- 
ested in  the  mortgage  money,  there  the  costs  of  the  petition, 
which  should  be  presented  by  the  committee  and  need  not  be 
served  on  the  mortgagor,  are  (exclusive  of  the  costs  if  the  mort- 
gagor if  served)  by  force  of  authority  and  contrary  to  principle 
to  be  borne  by  the  lunatics  estate;  Ee  AVheeler,  1  De  G.  M.  &  G. 
436  ;  Ke  Stuart,  4  De  G.  &  J.  319,  and  cases  cited  lb.  ;  Ee  Phil- 
lips, 4  L.  E.  Ch.  App..629;  but  that  in  all  other  cases  the  costs 
must  be  paid  by  the  mortgagor;  Ex  parte  Clay,  Shelf.  Lun.  510, 
2nd  edit.,  where  the  mortgage  money  had  not  been  paid  ;  Re 
Stuart,  4  De  G.  &  J.  317  ;  Ee  Jones,  2  De  G.  F.  &  J.  554,  where 
the  mortgage  money  had  been  paid;  and  see  Ee  Viall,  8  De  G.  M. 
&  G.  439  ;  Ee  Eowley's  Lunacy,  1  N.  E.  251  ;  Ee  Townsend,  2 
Ph.  348,  and  cases  there  cited. 

[Where  a  mortgagee  became  of  unsound  mind  but  was  not  so 
found  by  inquisition,  and  an  order  was  made  on  the  petition  of 
the  mortgagor  authorizing  him  to  pay  the  mortgage  debt  into  the 
Bank  of  England,  and  vesting  the  estate  in  the  petitioner,  it 
was  held  that  the  Court  had  no  jurisdiction  to  make  the  mort- 
gagee or  his  estate  bear  the  costs  where  the  application  was  made 
by  the  mortgagor  ;  and  no  costs  were  allowed  on  either  side  ;  Ee 
Sparks,  6  Ch.  D.  361.] 

The  costs  of  applications  for  the  appointment  of  new  trustees 
come  out  of  the  corpus  of  the  trastfund;  EeFellow'sSettlement, 
2  Jur.  N.  S.  62;  Ee  Fulham,  15  Jur.  69;  Ex  parte  Davies,  16  Jur. 
882.  And  where  new  trustees  of  two  funds  are  appointed  upon 
the  same  petition  the  costs  are  borne  by  the  two  funds  ratably 
according  to  their  respective  values  ;  Ee  Grant's  Trusts,  2  J.  & 
H.  764. 

In  Ex  parte  Davies,  16  Jur.  882,  the  Court,  though  after  some 
hesitation,  declared  that  certain  costs  incurred  under  the  Act 
should,  with  interest  at  4  per  cent. ,  form  a  charge  on  the  inheritance. 

The  Court,  on  appointing  new  trustees  of  real  estate,  has 
power  under  the  section  to  direct  the  costs  to  be  raised  by  a  mort- 
gage  to  be  settled  by  the  Court;  Ee  Ci-abtree,  V.  C.  Wood,  11  Jan. 
1866  (MS.). 

Where  a  petition  is  presented  for  vesting  the  legal  estate  of  the 
lots  sold  by  the  Court  in  the  purchasers,  the  petition  may  prop-  , 
erly  be  presented  by  the  purchasers,  and  the  costs  of  the  pur- 
chaser of  each  lot  is  payable  out  of  the  purchase-money  of  such 
lot;  Ayles  v.  Cox,  17  Beav.  584.     See  ante,  p.  1032,  note  (e). 

The  Court  has  no  jurisdiction  [under  this  section]  to  order  a 
person  served  with  the  petition  to  pay  the  costs  personally  ;  Ee 
Primrose,  23  Beav.  590.  But  see  the  decisions  upon  the  Trustee 
Relief  Act,  Ee  Woodbum's  Will,  1  De  G.  &  J.  333;  and  subse- 
quent cases,  ante,  p.  1003.  [In  Ee  Sarah  Knight's  Will,  26  Ch. 
D.  82,  Pearson,  J.,  was  of  opinion  that  he  had  jurisdiction  under 
the  Eules  of  the  Supreme  Court,  1883,  Order  65,  r.  1,  to  order  a 
respondent  to  pay  the  costs  personally,  but  the  decision  was  re- 
versed on  appeal  on  other  grounds,  the  Court  refraining  from  de- 
ciding the  point,  but  Cotton,  L.  J. ,  expressing  a  doubt  as  to  the 
jurisdiction.] 
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concerning  of  unsound  mind,  it  shall  be  lawful  for  the  said  Lord 
person  of  Chancellor,  should  he  so  think  fit,  to  direct  that  a  com- 
unsound  mission  in  the  nature  of  a  writ  de  lunatico  inquirendo 
shall  issue  concerning  such  person,  and  to  postpone 
making  any  order  upon  such  petition  until  a  return 
shall  have  been  made  to  such  commission  (2). 
Court  may  LIII.  And  be  it  enacted,  that  upon  any  petition  un- 

direct  a  suit  der  this  Act  being  presented  to  the  Lord  Chancellor 
to  be  insti-  intrusted  as  aforesaid,  or  to  the  Court  of  Chancery,  it 
tuted.  gj^^jj  y^  lawful  for  the  said  Lord  Chancellor,  or  the  said 

Court  of  Chancery,  to  postpone  making  any  order  upon 
such  petition  until  the  right  of  the  petitioner  or  peti- 
tioners shall  have  been  declared  in  a  suit  duly  instituted 
for  that  purpose  (a). 
Powers  of       [  *  1039]     *  LIV.  And  be  it  enacted,  that  the  powers 
Court  of         and  authorities  given  by  this  Act  to  the  Court  of  Chan- 
Chanceryto    g^ry  jn  England  shall  extend  to  all  lands  and  per- 
onertvin     s"****^  estate  within  the  dominions,  plantations,  and  col- 
the  colonies    onies  belonging  to  her  Majesty  (except  Scotland)  (b). 
but  not  to  LV.  And  be  it  enacted,  that  the  powers  and  author- 

Scotland,  ities  given  by  this  Act  to  the  Court  of  Chancery  in  Eng- 
Powers  given  ian,j  shall  and  may  be  exercised  in  like  manner  and  are 
ChancerV^  hereby  given  and  extended  to  the  Court  of  Chancery 
may  be  ex-  ***  Ireland  with  respect  to  all  lands  and  personal  estate 
ercised  by       in  Ireland. 

that  Court  in  LVI.  And  be  it  enacted,  that  the  powers  and  author - 
Ireland.  ^^j^^  given  by  this  Act  to  the  Lord  Chancellor  of  Great 
Po\rers  of  Britain  intrusted  as  aforesaid,  shall  extend  to  all  lands 
Chancellor  in  and  personal  estate  within  any  of  the  dominions,  plan 
lunacy  to  ex-  tations,  and  colonies  belonging  to  her  Majesty  (except 
tend  to  the  Scotland  and  Ireland)  (c). 
colonies,  but 

land  or  [(^^  *  commission  will  not  be  directed  to  issue  under  this  sec- 

Ireland  tion,  where  the  trustee  disputes  his  insanity,  bnt  the  inquiry  in 

that  case  should  be  under  the  ordinary  proceedings  in  lunacy. 
The  object  of  the  section  is  only  to  give  a  summary  and  easy 
remedy  for  the  removal  of  the  trustee  where  there  is  no  contest 
as  to  the  facts,  but  the  Court  requires  information;  Ee  Combs,  51 
L.  T.  N.  S.  45.] 

(a)  Thus  where  a  father  purchased  in  the  name  of  his  son,  but 
without  intending  an  advancement,  the  Court  refused  to  declare 
the  son,  who  was  a  lunatic,  a  trustee  for  his  father  without  a  suit, 
and  directed  a  suit  accordingly;  CoUinson  f.  Collinson,  3  De  G. 
M.  &  G.  409;  and  see  Ee  Burt,  9  Hare,  280. 

(6)  Consequently  the  High  Court  of  Justice  here  may  make  a 
vesting  order  as  to  lands  or  personal  estate  in  Ireland;  Ee  Hew- 
itt's Estate,  6  W.  E.  537;  Ee  Taitt's  Trusts,  W.  N.  1870;  p.  257; 
[Re  Lamotte,  4  Ch.  D.  325;  Ee  Hodgson,  11  Ch.  D.  888;]  or,  as 
to  lands  in  Canada,  Ee  Schofield,  24  L.  T.  322;  Ee  Groom,  11  L. 
T.  N.  S.  336. 

(c)  The  Lord  Chancellor  of  Great  Sritain,  sitting  in  Imiacy,  has 
no  jurisdiction  over  lands  in  Ireland;  Ee  Davies,  3  Mac.  &  G. 
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LVII.  And  be  it  enacted,  that  the  powers  and  author-  Powers  in 
ities  given  by  this  Act  to  the  Lord  Chancellor  of  Gtreat  lunacy  may 
Britain  intrusted  as  aforesaid,  shall  and  may  be  exer-  }?^  exercised 
cised  in  like  manner  by  and  are  hereby  given  to  the  Lord  chancellor  of 
Chancellor  of  Ireland  intrusted  as  aforesaid,  with  re-  Ireland  with 
gpect  to  lands  and  personal  estate  in  Ireland.  respect  to 

LVIII.  And  be  it  enacted,  that  in  citjng  this  Act  in  jl°f^^^ '° 
other  Acts  of  Parliament,  and  in  legal  instruments  and  „,        .■       . 
in  legal  proceedings,  it  shall  be  sufficient  to  use  the  ex-  ^j^g  ^^^ 
pression  "  The  Trustee  Act,  1850." 

LIX.  And  be  it  enacted,  that  this  Act  shall  come  into  Commence- 
operation  on  the  first  day  of  November,  one  thousand  ment  of  Act. 
eight  hundred  and  fifty. 

278;  [but  the  Judges  of  the  Court  of  Appeal  who  have  jurisdic- 
tion in  Lunacy,  having  been  by  special  order  appointed  addi- 
tional Judges  of  the  Chancery  Division  for  the  purposes  of  ap- 
plications connected  with  lunacy  can  under  the  two  jurisdictions 
appoint  new  trustees  and  make  an  order  vesting  lands  or  per- 
sonal estate  in  Ireland;  Ee  Lamotte,  ubi  supra;  Ee  Hodgson, 
uhi  supra.'] 
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TRUSTEE  EXTENSION  ACT,  1852. 

15  &  16  Vict.  cap.  55. 

An  Act  to  extend  the  Provisions  of  the  "  Trustee  Act, 
1850."     (30th  June,  1852.) 

Whekeas  it  is  expedient  to  extend  the  provisions  of 

the  Trustee  Act,  1850  :  Be  it  therefore  enacted  by  the 

Queen's  most  excellent  Majesty,  by. and  with  the  advice 

and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons  in  this  present  Parliament  assembled,  and  by 

authority  of  same. 

Court  of  1-  That  •when  any  decree  or  order  shall  have  been 

Chancery        made  (d)  by  any  Court  of  equity  directing  the  sale  (e) 

may  after  a     qJ  ^^^  lands  for  any  purpose  whatever  (/  ),  every  per- 

order  for  sale  ^'^^  seised  or  possessed  of  such  land,  or  entitled  to  a 

make  an        contingent  right  therein,  being  a  party  to  the  suit  or 

order  tor        proceeding  in  which  such  decree  or  order  shall  have  been 

vesting  the  r  *  io41]  made,  and  bound  thereby  {g),  or  *  being  other- 
estate  in  lien  ^ , 

(d)  A  decree  made  before  the  passing  of  this  Act  is  within  the 
operation  of  this  clause;  Wake  v.  Wake,  17  Jur.  545.  The  de- 
cree or  order  hinds  only  the  parties  to  the  suit,  and  therefore  in 
an  administration  suit,  if  the  legal  estate  has  descended  to  the 
heir  of  the  testator  who  is  not  a  party,  the  Court  has  no  jurisdic- 
tion to  make  a  vesting  order;  Gunsou  v.  Simpson,  5  L.  E.  Eq. 
.332;  and  see  Gough  v.  Bage,  W.  N.  1871,  p.  237;  25  L.  T.  N.  S. 
738  " 

[By  47  &  18  Vict.  c.  71  (The  Intestates  Estates  Act,  1884),  s. 
5,  on  a  sale  under  that  Act  of  any  estate  or  interest  of-  the 
Crown,  this  section  is  to  apply  as  if  such  estate  or  interest  were 
vested  in  a  suhject.] 

[(e)  This  section  applies  to  a  sale  under  the  Partition  Acta; 
Beckett  v.  Sutton,  19  Ch.  D.  646.] 

(/)  The  29th  section  of  the  Trustee  Act,  1850,  applied  only  to 
decrees  directing  a  sale  for  the  payment  of  debts;  and  conse- 
quently where  the  decree  for  sale  had  been  made  in  order  to  pro- 
vide a  fund  available  for  the  payment  of  costs,  the  Court  had  no 
power  to  make  a  vesting  order;  Weston  v.  Filer,  5  De  G.  &  Sm. 
608.  This  enactment  remedies  the  inconvenience;  Hancox  v. 
Spittle,  3  Sm.  &  G.  478.  And  now  in  cases  falling  under  this 
section,  a  vesting  order  may  be  obtained  in  Chambers;  see  [Rules 
of  the  Supreme  Court,  Order  55,  R.  2,  Art.  8.  The  section  ap- 
plies to  the  case  where  the  person  to  convey  is  not  under  disa- 
bility, per  T.  C.  Bacon;  Re  Lee,  Kenyon  u.'Lee,  1  Set.  on  Dec. 
4th  edit.  537;  Beckett  v.  Sutton,  19  Ch.  D.  646;  but  seeStrongi). 
Padmore,  contra,  1  Set.  on  Dec.  4th  edit.  537.] 

[{g)  A  devisee  of  real  estate  charged  with  debts  who  had  become 
(1260) 
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uvise  bound  by  such  decree  or  order,  shall  be  deemed  to  ofconveyance 
be  BO  seised  or  possessed  or  entitled  (as  the  case  may  by  a  party  to 
be)  upon  a  trust  within  the  meaning  of  the  Trustee  *^^  suit  or  a 
Act,  1850  ;  and  in  every  such  case  it  shall  be  lawful  for  ^^  ^^e  decree 
the  Court  of  Chancery  (h),  if  the  said  Court  shall  think  or  order, 
it  expedient  for  the  purpose  of  carrying  such  sale  into 
effect,  to  make  an  order  vesting  such  lands  or  any  part 
thereof,  for  siwh  estate  as  the  Court  shall  think  fit, 
either  in  any  purchaser  (i)  or  in  such  other  person  as  the 
.Court  shall  direct ;  and  every  such  order  shall  have  the 
same  effect  as  if  such  person  so  seised  or  possessed  or 
entitled  had  been  free  from  all  disability,  and  duly  ex- 
ecuted all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate. 

n.  That  sections  numbered  seventeen  and  eighteen  Powers  to 
in  the  Queen's  Printer's  copy  of  the  Trustee  Act,  1850,  make  an 
be  repealed;  and  in  every  case  where  any  person  is  or  order  for 
shall  be  jointly  or  solely  seised  or  possessed  of  S'liy  estate^on  ^re- 
lands  or  entitled  to  a  contingent  right  therein  upon  any  fusal  or 
trust,  and  a  demand  shall  have  been  made  upon  such  neglect  of  a 
trustee  by  a  person  entitled  to  require  a  conveyance  or  trustee  to', 
assignment  of  such  lands,  or  a  duly  authorized  agent  of  ^gjg^g  °^ 
such  last-mentioned  person,  requiring  such  trustee  to 
convey  or  assign  the  same,  or  to  release  such  contin- 
gent right,  it  shall  be  lawful  for  the  Court  of  Chancery, 
if  the  said  Court  shall  be  satisfied  that  such  trustee  has 
wilfully  refused  (fc)  or  neglected  to  convey  or  assign    ■ 
the  said  lands  for  the  space  of  twenty-eight  days  after 
such  demand  (Z),  to  make  an  order  vesting  such  lands 
in  such  person,  in  such  manner  and  for  such  estate  as 
the  Court  shall  direct,  or  releasing  such  contingent 
right  in  such  manner  as  the  Court  shall  direct;  and  the 
said  order  shall  have  the  same  effect  as  if  the  trustee 
had  duly  executed  a  conveyance  or  assignment  of  the 

a  lunatic,  and  had  subsequently  by  his  committee,  with  the 
sanction  of  the  Master  in  Lunacy,  commenced  an  action  for  the 
administration  of  his  testator's  estate  is  bound  by  an  order  for 
the  sale  of  the  real  estate  made  in  the  action,  and  is  a  trustee 
within  the  section;  Ee  Stamper,  46  L.  T.  N.  S.  373.] 

(h)  And  the  Court  of  Chancery  had  jurisdiction  even  where  the 
party  seised  or  possessed  was  of  unsound  mind,  but  not  found 
lunatic;,  Herring  v.  Clark,  4  L.  E.  Ch.  App.  167. 

(i)  As  to  the  persons  to  present  the  petition  where  lands  are 
sold  in  several  lots  to  different  purchasers,  see  ante,  p.  1032,  note 
(c);  1038,  note. 

As  to  the  cost  of  the  petition,  see  ante,  p.  1038,  note. 

(k)  A  married  woman  is  capable  of  refusing;  Eowley  v.  Adams, 
14  Beav.  130. 

(I)  In  Knight  v.  Knight,  14  L.  T.  N.  S.  161,  a  divorced  woman 
obtained  a  vesting  order  against  her  late  husband. 
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order  for  the 
transfer,  or 
receipt  of 
dividends  of 
stock  in 
name  of  an 
infant 
tmstee. 


lands,  or  a  release  of  such  right,  in  the  same  manner 
and  for  the  same  estate  (in). 

m.  That  when  any  infant  shall  be  solely  entitled  to 
[  *  1042]  any  stock  upon  *  any  trust,  it  shall  be  lawful 
for  the  Court  of  Chancery  to  make  an  order  vesting  in 
any  person  or  persons  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof  (n) ;  and 
when  any  infant  shall  be  entitled  jointly  with  any  other 
person  or  persons  to  any  stock  upon  any  trust,  it  shall 
be  lawful  for  the  said  Court  to  make  an  order  vesting, 
the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  either  in  the  person  or  per- 
sons conjointly  entitled  with  the  infant,  or  in  him  or 
them  together  with  any  other  person  or  persons  the 
said  Court  may  appoint  (o). 

(m)  Under  the  17th  and  18th  sections  of  the  Trustee  Act,  1850, 
the  power  of  the  Court  arose  only  upon  imtten  refusal  to  convey, 
or'neglect  or  refusal  so  to  do  after  tender  of  a  proper  deed.  The 
former  contingency  was  of  rare  occurrence,  and  considerable  dif- 
ficulty was  often  experienced  in  bringing  the  case  within  the 
terms  of  the  latter.  In  copyholds,  for  instance,  vested  in  a,  feme 
covert,  who  could  only  surrender  with  consent  of  the  husband, 
and  on  being  privately  examined,  how  could  a  proper  deed  be 
tendered  ?    See  Rowley  v.  Adams,  14  Beav.  130. 

Where  a  mortgagor  covenanted  to  surrender  copyholds  to  the 
mortgagee,  and  refused  to  surrender  for  twenty-eight  days,  the 
Court  made  a  vesting  order,  and  service  on  the  mortgagor,  who 
conld  not  be  found,  was  dispensed  with;  Ee  Crowe's  Mortgage, 
13  L.  R.  Eq.  26. 

(n)  An  order  was  once  made,  by  mistake  under  this  Act,  where 
the  infant  was ' entitled  beneficially;  iJe  Westwood,  6  N.  R,  61; 
but  the  order  was  afterwards  corrected,  and  made  under  the 
proper  Act,  viz.,  1  W.  4,  c.  65,  s.  32;  Be  Westwood,  6  N.  R.  316. 

Agents  of  executors  invested  a  sum  of  stock  in  the  names  of  in- 
fants, who  had  an  interest  under  the  will,  instead  of  in  the 
names  of  the  executors,  and  the  Court  made  a  vesting  order  for 
the  transfer  into  the  names  of  the  executors;  Rives  v.  Rives,  W. 
N.  1866,  p.  144;  14  L.  T.  S.  351.  So  where  executors  had  in- 
vested stock  in  the  names  of  themselves  and  an  infant,  and  the 
infant  was  the  survivor;  Gardner  v.  Cowles,  3  Ch.  D.  304. 

Where  stock  was  standing  in  the  names  of  three  trustees  and 
{lege  for)  an  Infant,  and  two  of  the  trustees  were  dead  and  the 
third  was  out  of  the  jurisdiction,  the  Court  appointed  a  guardian, 
and  allowed  maintenance,  and  vested  the  right  to  receive  the 
dividends  in  the  guardian  during  the  infant's  minority;  He  Mor- 
gan,. 1  Set.  on  Dee.  516,  4th  edit. 

(o)  In  Cramer  v.  Cramer,  5  De  G.  &  Sm.  312,  Vice-Chancellor 
Parker  held  that,  the  Trustee  Act  1850  having  conferred  no  gen- 
eral power  in  the  case  of  an  infant  trustee  of  stock  leUhin  thejurii- 
diction,  the  Court  had  no  authority  to  make  a  vesting  order  with 
regard  to  stock  held  by  an  infant  trustee  out  of  the  jurisdiction. 
Hence  this  clause;  see  Sanders  v.  Homer,  25  Beav.  467. 

[The  section  applies  to  the  case  of  stock  to  which  an  infant  is 
beneficially  entitled  standing  in  the  joint  names  of  the  infant 
and  another  person;  Be  Harwood,  20  Ch.  D.  536.] 
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IV.  That  where  any  person  shall  neglect  or  refuse  to  On  neglect  to 
transfer  any  stock  or  to  receive  the  dividends  or  income  transfer  stock 
thereof,  or  to  sue  for  or  recover  any  chose  en  action,  or  °^  receive 
any  interest  in  respect  thereof,  for  the  space  of  twenty-  to^uf  for  ''^ 
eight  days  next  after  an  oi'der  of  the  Court  of  Chancery  chose  en 

for  that  purpose  shall  have  been  served  upon  him  {p),  action  or 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  interest  for 
order  (q)  vesting  all  th6  right  of  such  person  to  trans-  ^     orAei^ 
fer  such  stock,  or  to  receive  the  dividends  or  income  may  be 
thereof,  or  to  sue  for  and  recover  such  chose  en  action,  made. 
or  any  interest  in  respect  thereof,  in  siich  person  or 
persons  as  the  said  Court  may  appoint. 

V.  When  any  stock  shall  bo  standing  in  the  sole  Ou  like 
name  of  a<deceased  person,  and  his  personal  represen-  neglect  by 
tative  shall  refuse  or  neglect  to  transfer  such  stock  or  executor  to 
receive  the  dividends  or  income  thereof  for  the  space  g^™^  ^^j. 

of  twenty-eight  days  next  after  an  order  of  the  Court  of  receive  divi- 
Chancery  for  that  *  purpose  shall  have  been  [  *  1043]  dends, 
served  upon  him,  it  shall  be  lawful  for  the  Court  of  similar  order 
Chancery  to  make  an  order  vesting  the  right  to  transfer  ^^de  ^ 
such   stock,    or   to   receive   the    dividends   or   income 
thereof,  in  any  person  or  persons  whom'  the  said  Court 
may  appoint  (r). 

VI.  When  any  order  being  or  purporting  to  be  un-  Bank  of 
der  this  Act,  or  under  the  Trustee  Act,  1850,  shall  be  England  and 
made  by  the  Lord  Chancellor  intrusted  as  aforesaid,  or  compry  with 
by  the  Court  of  Chancery,  vesting  the  right  to  any  such  orders, 
stock,  or  vesting  the  right  to  transfer  any  stock,  or 

vesting  the  right  to  call  for  the  transfer  of  any  stock, 
in  any  person  or  persons,  in  every  such  case  the  legal 
right  to  transfer  such  stock  shall  vest  accordingly  (s) : 

(p)  In  Mackenzie  v.  Mackenzie,  5  De  Gr.  &  Sm.  338,  it  was 
held  that  the  case  of  a  person  refusing  to  transfer  stock  in  obedi- 
ence to  an  order  of  the  Court,  was  not  piovided  for  in  the  Trus- 
tee Act,  1850.     Hence  the  present  remedial  enactment. 

(q)  The  order  under  this  section  need  not  be  made  upon  a 
petition,  but  may  be  made  upon  motion;  Be  Holbrook's  Will,  5 
Jut.  n;  S.  1333. 

(r)  It  is  the  practice  of  the  Bank  of  England  not  to  allow  the 
dividend  to  be  split  into  fractional  parts;  Skynner  v.  Pelichet,  9 
W.  R.  191. 

(s)  In  Be  Smyth's  Settlement,  4  De  G.  &  Sm.  499,  it  was  held 
that,  nn,der  the  35th  section  (which  differed  in  this  respect  from 
the  26th  section)  of  the  Trustee  Act,  1850,  the  Court  had  no 
power  to  vest  "  the  right  to  the  stock,"  but  only  "the  right  to 
call  for  a  transfer  of  the  stock,"  and  that  the  Bank  was  justified 
in  refasing  to  transfer  stock  to  new  trustees  under  an  order  vest- 
ing in  them  "the  right  to  the  stock."  Hence  this  enactment, 
which  directs  the  Bank  to  obey  all  orders  vesting  the  right  to 
Stock  or  the  right  to  call  for  a  transfer  of  it.  [Where  the  trustees 
appointed  by  a  testator  died  and  new  trustees  were  appointed  in 


1264  TKUSTEE  EXTENSION  ACT. 

and  the  person  or  persons  so  appointed  shall  be  autho- 
rized and  empowered  to  execute  all  deeds  and  powers 
of  attorney,  and  to  perform   all  acts  relating  to  the 
transfer  of  such  stock  into  his  or  their  own  name  or 
names,  or  otherwise,  to  the  extent  and  in  conformity  with 
the  terms  of  the  order,  and  the  Bank  of  England,  and 
all  companies  and  associations  whatever,  and  all  per- 
sons, shall  be  equally  bound  and  compellable  to  comply 
with  the  requisitions  of  such  person  or  persons  so  ap- 
pointed as  aforesaid,  to  the  extent  and  in  conformity 
with  the  terms  of  such  order,  as  the  said  Bank  of  Eng- 
land, or  such  companies,  associations,  or  persons  would 
have  been  bound  and  compellable  to  comply  with  the 
requisitions  of  the  person  in  whose  place  such  appoint- 
ment shall  have  been  made. 
Indemnity  to      VII-  That  every  order  made  or  to  be  made,  being  or 
Bank  and       purporting  to  be  made  under  this  or  the  Trustee  Act, 
companies  so  1850,.  by  the  Lord  Chancellor  intrusted  as  aforesaid,  or 
obeying.         -^j  tjje  Court  of  Chancery,  and  duly  passed  and  entered, 
shall  be  a  complete  indemnity  to  the  Bank  of  England, 
and  all  companies  and  associations  whatsoever,  and  aU 
,  persons,  for  any  act  done  pursuant  thereto;  and  it  shall 
not  be  necessary  for  the  Bank  of  England,  or  such  com- 
pany or  association  or  person,  to  enquire  concerning 
the  propriety  of  such  order,  or  whether  the  Lord  Chan- 
cellor intrusted  as  aforesaid,  or  the  Court  of  Chancery 
had  jurisdiction  to  make  the  same. 
Power  to  VIII.  That  when  any  person  is  or  shaU  be  jointly  or 

appoint  new  solely  seised  or  possessed  of  any  lands  or  entitled  to  anv 

Um^T  ^"      [  *  ^^^^  ^^'^^>  ^^°^  ^°y  *™**'  *°^  ^^'^^  *  pei"8on  has 
persons  been  or  shall  be  convicted  of  felony,  it  shall  be  lawful 

convicted  of  for  the  Court  of  Chancery,  upon  proof  of  such  conviction, 
felony,  and    to  appoint  any  person  to  be  a  trustee  in  the  place  of  such 
truirestate     ''°'^^i<'*'>  ^^^  *o  make  an  order  for  vesting  such  lands,  or 
accordingly.    ^^^  right  to  transfer  such  stock,  and  to  receive  the  divi- 
dends or  income  thereof,  in  such  person  to  be  so  ap- 
pointed trustee;  and  such  order  shall  have  the  same 
effect  as  to  lands  as  if  the  convict  trustee  had  been  free 
from  any  disability  and  had  duly  executed  a  convey- 
ance or  assignment  of  his  estate  and  interest  in  the 
same. 
Power  to  the      I^  That  in  all  cases  where  it  shall  be  found  ex- 
Court  to  pedient  to  appoint  a  nmv  trustee,  and  it  shall  be  found 
appoint  new  inexpedient,  difficult,  or  impracticable  so  to  do  without 

their  place,  and  all  the  trust  property  was  vested  in  the  new 
trustees,  the  Bank  declined  to  act  unless  the  order  directed  the 
new  trustees  to  transfer  the  stock  into  their  own  names;  Be 
Glanville's  Trusts,  "W.  N..  1877,  p.  248;  1878,  p.  21.] 
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the  assistance  of  the  Court  of  Chancer}-,  it  shall  be  law-  trustees 
ful  for  the  said  Court  to  make  an  order  appointing  a  where  there 
new  trustee  or  new  trustees,  whether  there  be  any  ex-  !^  "^  exist- 
isting  trustee  or   not  at  the  time  of  making  such  qj.  .  ^°g  ti'^istee. 
der  (<)■ 

X.  In  every  case  in  which  the  Lord  Chancellor  in-  Chancellor 
trusted  as  aforesaid   (m)   has  jurisdiction  under  this  may  make 
Act,  or  the  Trustee  Act,  lb50,  to  order  a  conveyance  or  orAex  for 
transfer  of  land  or  stock,  or  to  make  a  vesting  order,  it  of  truste°^°* 
shall  be  lawful  for  him  also  to  make  an  order  appoint-  without  its 
ing  a  new  trustee  or  new  trustees,  in  like  manner  as  the  being  neces- 
Court  of  Chancery  may  do  in  like  cases,  without  its  be-  ®^^y  ^^^^  ^* 
ing  necessary  that  the  order  should  be  made  in  Chan-  ^adeln  ^ 
eery  as  well  as  in  Lunacy,  or  be  passed  and  entered  by  chancery, 
the  Eegislrar  of  the  Court  of  Chancery  {v).  &c. 

XI.  That    all   the    jurisdiction    conferred  by   this  As  to  powers 
Act  (w)  on  the  Lord  Chancellor,  intrusted  by  virtue  ?^  P6''^°°* 
of  the  Queen's  sign  manual  with"  the  care  of  the  per-  ^j^^^h^g^ 
sons  and  estates  of  Lunatics,  shall  and  maybe  had,  care  of 
exercised,  *  and  performed  by  the  person  or  [  *  1045]  lunatics, 
persons  for  the  time  being  intrusted  as  afoj-esaid. 

Xn.  That  this  Act  shall  be  read  and  construed  ac-  Act  to  be 

(<)  See  note,  p.  1029,  supra,  as  to  the  doubt  which  led  to  this 
enactment.  See  an  order  under  this  section,  Davis  v.  Chanter,  4 
Jur.  N.  S.  272.  It  has  been  doubted  whether  the  Court  has 
jurisdiction  to  appoint  trustees  of  personalty  where  none  were 
appointed  by  the  testator,  but  the  Court  has  authority  to  do  it 
by  its  inherent  jurisdiction  independently  of  the  Act:  Dodkin  v. 
Brunt,  6  L.  R.  Eq.  580.  [And  it  has  since  been  held  that  the 
executor, or  heir  must  be  deemed  a  constructive  trustee  so  as  to 
give  the  Court  jurisdiction  to  appoint  trustees  under  the  Act;  Re 
Davis'  Trusts,  12  L.  E.  Eq.  214;  Be  Moore,  21  Ch.  D.  778,  and 
see  Ee  Sinirtbwaite's  Trusts,  11  L.  E.  Eq.  251;  Be  Gillett's 
Trusts,  25  W.  E.  23. 

The  Court  sitting  in  Lunacy  and  in  Chancery  has  power  under 
this  section  to  appoint  new  trustees  of  the  will  of  a  dgceased 
lunatic,  where  the  trustees  appointed  by  the  lunatic  have  died  in 
his  lifetime,  for  the  purpose  of  getting  rid  of  the  funds  standing 
in  Court  to  the  credit  of  the  lunacy;  Be  Orde,  24  Ch.  D.  271.] 

(m)  See  Trustee  Act,  1850,  s.  3,  and  aade,  p  1013. 

(v)  Where  four  trustees  had  been  appointed,  and  three  died 
and  the  fourth  was  a  lunatic,  a  petition  for  the  appointment  of 
four  new  trustees  was  held  to  be  properly  intituled  under  this 
section  in  Lunacy 'only;  Be  Owen,  4  L.  E.  Ch.  App.  782;  Be  Ma- 
son, 10  L.  E.  Ch.  App.  273;  See  Trustee  Act,  1850,  s.  32,  and 
ante,  p.  1013,  note  (e). 

{w)  See  Be  Wangh's  Trust,  2  De  G.  M.  &  G.  279;  Be  Pattin- 
son,  21  L.  J.  N.  S.  Ch.  280.  The  doubts  there  raised  as  to  the 
jurisdiction  of  the  Lords  Justices  under  the  Trustee  Act,  1850, 
were  removed  by  15  &  16  Vict.  c.  87,  s.  15  (date  of  Eoyal  Assent 
1  July,  1852),  and  therefore  after  the  Trustee  Extension  Act,  to 
which  the  Eoyal  Assent  was  given  on  30  June,  1852.  See  ante, 
p.  1013,  note  (e). 
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construed  as 
part  of 
Trustee  Act, 
1850. 


All  orders 
made  under 
Trustee  Act, 
1850,  or  this 
Act,  to  he 
chargeable 
■with  the 
same  stamp 
duty  as 
deeds  of 
conveyance. 


cording  to  the  definitions  and  interpretations  contained 
in  the  second  section  of  the  Trustee  Act,  1850,  and  the 
provisions  of  the  said  last-mentioned  Act  (except  so  far 
as  the  same  are  altered  by  or  inconsistent  with  this 
Act)  shall  extend  and  apply  to  the  cases  provided  for 
by  this  Act,  in  the  same  way  as  if  this  Act  had  been  in- 
corporated with  and  had  formed  part  of  the  said  Trus- 
tee Act,  1850. 

XIII.  That  every  order  to  be  made  under  the  Trus- 
tee Act,  1850,  or  this  Act,  which  shall  have  the  effect  of 
a  conveyance  or  assignment  of  any  landR,  or  a  transfer 
of  any  such  stock  as  can  only  be  transferred  by  stamped 
deed,  shall  be  chargeable  with  the  like  amount  of  stamp 
duty  as  it  would  have  been  chargeable  with  if  it  had  been 
a  deed  executed  by  the  person  or  persons  seised  or  pos- 
sessed of  such  lands,  or  entitled  to  such  stock;  and 
every  such  order  sh^U  be  duly  stamped  for  denoting 
the  payment  of  the  said  duty. 


County 
Courts. 


The  28  &  29  Vict.  e.  99,  has  since  been  passed,  by 
which  it  is  enacted,  by  section  1,  article  5,  that,  "in 
all  proceedings  under  the  Trustee  Acts,  or  any  of  such 
Acts,  in  which  the  trust  estate  or  fund  to  which  the 
proceeding  relates  does  not  exceed  in  amount  or  value 
the  sum  of  500Z.,"  the  County  Courts  "  shall  have  the 
power  and  authority  of  the  High  Court  of  Chancery." 
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CHAPTER  I. 

INTRODUCTION. 

§  L  When  trustees,  their  heirs,  &c.,  are  seized  of  an  estate  of 
which  they  are  to  stand  seized  until  the  happening  of  a  cer- 
tain event  or  contingency,  or  until  the  expiration  of  a  future  re- 
stricted period,  and  in  the  meanwhile  are  to  collect  and  invest, 
either  in  whole  or  in  part,  the  interest  and  dividends  of  the  per- 
sonal property  thereof,  and  the  rents  and  profits  of  its  real  estate, 
as  they  arise,  become  due  or  are  paid  over  to  them,  and,  when 
finally,  the  certain  event  or  contingency  shall  have  happened  or  the 
limited  period  shall  have  expired,  to  hand  over  the  fund  thus  ac- 
cumulated to  him  or  them  who,  by  the  law  of  the  trust,  may  be  en- 
titled thereto;  the  trust  thus  created  is  called  a  Trust  for  Accumu- 
lation. 

§  2.  Both  the  common  law  and  the  statutory  modifications  of 
that  law,  affect  trusts  for  accumulation  solely  in  respect  of  their 
duration;  limiting  the  time  during  which  accumulation  may  be 
continued  and  within  which  future  interests  therein  may  be  cre- 
ated. A  discussion  of  the  subject,  therefore,  of  trusts  for  accumu- 
lation is  mainly  a  discussion  of  the  restrictions  placed,  by  the  com- 
mon law  and  by  the  statutes,  upon  their  duration.  An  intelligent 
and  complete  discussion  of  these  restrictions,  however,  requires  a 
knowledge  of  the  origin  of  such  trusts  and  necessitates  a  tracing  of 
their  growth  and  development  from  their  inception. 
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12  TRUSTS  FOR  ACCUMULATION. 


CHAPTER  II. 

ORIGIN  AND  HISTORY  OF  TRUSTS  FOR  ACCUMULATION. 

1.  Trusts  for  the  accumulation  of  income  arising  out  of  contin- 
gent gifts  of  residuary  personal  property. 

§  3.  When  speaking  of  the  origin  of  trusts  for  accumulation, 
Hargrave,  iu  his  treatise  upon  the  Thellnsson  Act,  says:  "  The  old 
authorites  relating  to  accumulation  of  income,  whether  arising  from 
■  real  or  personal  estate,  are  not  very  numerous;  yet  sufficient  to 
give  a  tolerably  correct  idea  of  the  origin  of.  trusts  of  this  class, 
and  the  progress  they  had  made  previously  to  Thellnsson  v.  Wood- 
ford. They  appear  to  have  originated  in  the  construction  put  by 
the  Courts  on  those  legacies  and  gifts  of  residuary  personalty, 
wherein  the  vesting  of  the  corpus  is  postponed  until  a  future  period, 
and  the  intermediate  profits  and  produce  of  the  gift  are  left  un- 
disposed of  by  the  testator.  These  were  held  to  amount  to  gifts  by 
implication  of  the  interniediate  profits  and  produce  arising  from 
the  capital  of  the  legacies,  until  the  contingency  happened  on 
which  the  beneficial  interest  was  directed  to  vest;  and  the  Courts 
consequently  gave  directions  that  such  profits  and  produce  should 
be  accumulated  in  the  hands  of  trustees,  so  as  to  accompany  the 
capital  to  its  final  destination.'" 

§  4.  Consequently  the  rule  has  been  established  that  where  a  re- 
siduary legacy  is  given  upon  a  contingency  and'  the  intermediate 
interest,  profits  and  produce  arising  from  the  capital  of  the  legacy 
between  the  testators'  death,  if  there  be  no  previous  legatee  for  life, 
or  if  there  be,  then  between  the  death  of  such  previous  taker,  and 
the  happening  of  the  contingency  upon  which  the  vesting  of  the 
beneficial  interest  depends,  are  left  undisposed  of  by  the  testator: 
the  surplus  intermediate  interest,  after,  in  a  proper  case,  providing 
for  the  maintenance  of  the  legatee,  will  fall  into  the  residue  to  be 
accumulated  in  the  hands  of  the  executors  as  trustees,  for  the  ben- 
efit of  him  in  whom  the  corpus  of  the  legacy  will  finally  vest.  Or, 
in  other  words,  it  was  held  that  there  was  an  implied  direction  on 
the  part  of  the  testator  to  create  a  trust  for  the  accumulation  of  the 
surplus  intermediate  interest  for  the  benefit  of  the  contingent  and 
residuary  legatee. 

§  5.  But  when  a  particular  and  specific  legacy  is  given  upon  a 
contingency  and  the  intermediate  interest  is  left  undisposed  of  by 
the  testator,  the  surplus  intermediate  interest,  after,  in  a  proper 

1  Harg.  Thel.  Act,  ?§  24,  26. 
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case,  providing  for  the  maintenance  of  the  legatee,  in  this  case  will 
sink  into  the  residue,  either  for  the  benefit  of  the  executor  or  next 
of  kin  of  the  testator,  if  the  residue  is  not  bequeathed  by  him;  or, 
if  the  residue  is  disposed  of  by  the  testator,  for  the  benefit  of  his 
residuary  legatee.'  And  the  interest  cannot  be  accumulated  unless 
the  court  is  satisfied  that  the  testator  intended  accumulation.^ 

§  6.  The  earliest  reported  instance  of  a  trust  for  accumulation 
arising  out  of  contingent  residuary  legacies  is  Studholme  v.  Hodg- 
son '  before  Lord  G.  Talbot  in  the  year  1734.  In  this  case  a  testa- 
tor devised  the  residue  of  his  personal  estate  to  A.,  an  infant,  and 
if  A.  died  during  his  infancy  and  his  mother  should  die  without 
any  other  children  then  to  B.  A.  died  during  infancy,  though  the 
mother  was  living  and  might  have  a  child.  The  court  decided  that 
the  profits  and  income  of  the  said  residue,  from  the  death  of  A.  un- 
til the  contingency  happened  should  be  accumulated  and  added  to 
the  capital;  and,  if  there  should  be  no  child  of  the  mother,  then 
they  should  go  to  B.  It  is  interesting  to  notice  that,  in  this  early 
case.  Lord  Talbot  drew  a  distinction  between  the  right  to  the  sur- 
plus intermediate  profits  and  produce  of  personal  property  and  a 
similar  right  to  the  surplus  intermediate  rents  and  profits  of  real 
estate,  insisting  that  the  latter  was  impossible  owing-  to  the  com- 
mon law  rule  that  the  freehold  could  not  be  kept  in  abeyance,  but 
must  vest  in  somebody;  whereas,  the  former  was  possible,  as  there 
was  "  no  such  rule  with  regard  to  personal  estates  which  may  re- 
main in  suspense."  But  he  subsequently  had  cause  to  modify  this 
statement,  for  by  the  introduction  of  trusts  for  accumulation,  this 
rule,-  with  respect  to  trusts  or  equitable  estates,  has  been  wholly  re- 
jected. 

§  7.  This  case  was  followed  by  the  case  of  Green  v.  Ekins  *, 
before  Lord  Hardwioke,  in  the  year  1742.  In  this  case  the  testator, 
after  directing  that  his  trade  should  be  carried  on  for  the  benefit 
of  those  who  should  be  entitled  to  the  residue  of  his  estate,  be- 
queathed the  residue  of  his  personal  estate  to  any  son  he  should 
have  by  his  wife  at  twenty-one,  and  if  no  son,  then  to  his  younger 
daughter,  to  be  paid  at  twenty -one  or  niarriage;  but  if  she  should 
happen  to  die  before  her  age  of  twenty-one  years  or  unmarried,  and 
his  elder  daughter  should  have  one  or  more  sons,  then  the  testator 
bequeathed  his  said  personal  estate  to  such  son  of  his  said  daughter 
as  should  first  attain  the  age  of  twenty  one  years  ;  but  if  his 
daughter  should  have  no  such  son,  or  having  such  none  should 
attain  twenty-one  years,  then  he  gave  the  residue  over.  The  younger 
daughter  died  under  twenty-one  and  unmarried.  Lord  Hardwioke, 
following  Studholme  v.   Hodgson,^  decreed   that  the  income  and 

'  Wyndham  v.  Wyndham.  3  Bro.  C.  C.  57;  Shawe  v.  Cunliflfe,  4  Bro.  C.  C. 
144;  Haughton  v.  Harrison,  2  Atk.  329. 
^  Harvey  v.  Cooke,  4  Euss.  34. 
'  3  P.  Wms.  305. 
*  2  Atk.  473;  3  P.  Wms.  305. 
'  See  i  6,  ante. 
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profits  of  the  said  personal  estate,  from  the  death  of  the  testator's 
younger  daughter  should  be  accumulated  and  added  to  the  said 
residue,  so  as  to  go  to  him  to  whom  that  residue  was  finally  to  be 
paiii,  and  he  ordered  that  the  accumulation  should  continue  until  a 
son  of  the  elder  daughter  attained  twenty-one  years,, or  until  such 
daughter  died  without  leaving  male  issue.  Lord  Hardwicke  said: 
"  There  are  many  material  differences  between  the  profits  of  a  real 
and  a  personal  estate;  for,  in  the  case  of  real  estate,  the  thing  itself 
is  not  disposed  of,  but  descends  in  the  meantime;  and  the  heir  has, 
therefore,  a  chattel  interest  till  the  contingency  happens,  and  car- 
ries the  profits  with  it.  But  personal  estate  does  not  descend,  or 
go  to  the  next  of  kin,  but  is  vested  in  the  executor,  and  this  is  a 
question  only  relating  to  the  trust  of  it  where  the  intent  of  the  tes- 
tator must  prevail.  Another  difference  between  them  is,  that  in 
tho  one  case  the  rents  never  could  beconie  part  of  the  personal 
estate,  but  the  profits  of  the  personal  estate  are  the  estate  it- 
self. ■■" 

§  8.  In  Mole  v.  Mole'  (1758),  a  testator  bequeathed  the  resi- 
due of  his  personal  estate  to  his  infant  son,  with  an  express  direc- 
tion that  the  interest  thereof  should  be  accumulated  until  his  son 
attained  the  age  of  twenty-one;  and  if  the  son  died  before  that  age 
then  over  to  A.  B.  Although  the  case  came  before  the  Court  on 
the  question  of  maintenance,  nevertheless  the  direction  to  accumu- 
late was  admitted  to  be  perfectly  valid.  This  case  is  an  early  in- 
stance of  a  trust  for  the  accumulation  of  income  arising  out  of  con- 
tingent gifts  of  residuary  personalty  and  created  by  the  express 
direction  of  the  testator,  and  it  is  important  as  illustrative  of  the 
general  predilection'  for  accumulation,  traces  of  which  are  con- 
stantly to  be  found  in  instruments  bearing  date  about  this  period.' 

2,  Trusts  for  the  accumulation  of  income  arising  out  of  executory 
devises  of  residuary  real  estate. 

§  9.  In  the  well  known  case  of  Hopkins  v.  Hopkins  *  decided  at 
different  times  betweeia  th»  years  1733  and  1774,  a  testator  had  de- 
vised his  real  estate  to  trustees  and  their  heirs,  to  the  use  of  them 
and  their  heirs  upon  trust  for  Samuel  Hopkins  (the  only  son  of  J. 
H.,  the  cousin  and  heir-at-law  of  the  testator),  for  his  life,  and  after 
bis  decease  in  trust  for  the  first  and  other  sons  of  his  body  suc- 

'■  See  also  Butler  v.  Butler,  3  Atk.  58  (1743)  ;  Trevanion  v.  Vivian,  2  Ves. 
430  (1752)  ;  Bullocks.  Stones,  2  Ves.  521  (1754)  ;  Gibson  v.  Eogers,  1  Ves.  485 
(1750). 

"  1  Dick.' 310. 

'  See  also  Streatfield  v.  Streatfield  (1735),  For.  cases  ,temp.  Talb.  p.  176; 
Cavendish  v.  Mercer  (1776),  5  Ves.  195,  note  (a) ;  Fendall  v.  Nash  (1779),  5  Ves. 
197,  note  (a);  Hawkins  v.  Coombe  (1783),  1  B.  C.  C.  335;  Stuart d.  Bruere  (1794), 
6  Ves.  .529,  note  (a);  Entwistle  v.  Markland  (1795),  6  Ves.  528,  note  (o);  Green- 
well  I).  Greenwell  (1800),  5  Ves.   194  ;  Rawlins  v.  Goldfrap  (1800),  5  Ves.  440. 

*  For.  cases,  temp.  Talb.  44-50 ;  1  Atk.  581  ;  1  Ves.  Sr.  268  ;  "West,  606  ;  Go. 
Lit.  271  b.,  Butler's  note  1739. 
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cessively  ia  tail  male,  aad  iil  default  of  such  issue,  "in  case  his  said 
cousin,  John  Hopkins,  should  have  any  other  son  or  sons  of  his  body 
lawfully  begotten,  then  in  trust  for  all  and  every  of  such  other  son 
and  sons  respectively  and  successively,  for  their  respective  lives,  with 
the  like  remainders  to  their  several  sons,  successi  felj  and  respec- 
tively, as  were  therein-before  limited  to  the  issue  male  of  the  said 
Samuel  Hopkins,  son  of  the  said  John  Hopkins;  and  for  default  of 
such  issue  then  in  trust  for  the  first  and  every  other  son  of  the  body 
of  Sarah,  the  eldest  daughter  of  the  said  cousin  John  Hopkins,  law- 
fully to  be  begotten,  successively  and  according  to  priority  of  birth, 
for  their  respective  lives;  with  remainders  to  the  heirs  male  of  the 
body  of  every  such  son  respectively  and  successively,  the  elder  and 
the  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs 
male  of  hi^body  issuing;  and,  for  want  of  such  issue,  then  in  trust 
for  the  first  and  every  son  of  the  body  of  Mary,  the  second  daugh- 
ter of  his  said  cousin  John  H.,  &c.,  with  remainders  as  before;  and 
for  want  of  such  issue,  then  in  trust  for  the  first  and  every  other 
son  of  the  body  of  Hannah,  the  yoimgest  daughter  of  his  said 
cousin  JohnH,  &o.,  with  remainders  as  before;  and  in  default  of 
such  issue,  then  in  trust  for  the  first  and  every  other  son  of  his 
cousin  Hannah^.,  the  wife  of  Francis  D.,  successively  and  respec- 
tively for  their  respective  lives,  with  remainders  as  before;  and  for 
want  of  such  issue  then  in  trust  for  James  B.  for  life,  with  remain- 
ders as  before;  and  in  default  of  such  issue,  then  in  trust  for  his 
own  right  heirs  forever."  With  a  proviso,  that  whoever  should 
come  to  his  estate  should  take  his  surname  and  arms,  to  which  is 
added  the  following  direction:  "Provided  also,  and  it  is  my  will 
that  none  of  the  persons  to  whom  the  said  estates  are  hereby  lim- 
ited for  life  shall  be  in  the  actual  possession  thereof,  and  in  the  enjoy- 
ment of  the  rents  and  profits'  or  of  any  or  other  part  thereof,  than 
as  hereinafter  is  mentioned,  until  he  or  they  shall  respectively  at- 
tain his  or  their  ages  of  twenty-one  years,  and  in  the  meantime  and 
until  his  or  their  attaining  such  age,  my  trustees,  and  their  heirs 
and  executors,  shall  make  such  allowances  thereout  for  the  hand- 
some and  liberal  maintenance  and  education  of  such  person  and 
persons  respectively,  as  they  shall  think  suitable  and  agreeable  to 
his  estate  and  fortune;  and  it  is  my  will  that  the  overplus  of  the 
said  rents  and  profits  over  and  above  the  annual  allowances  or  such 
part  thereof,  as  shall  remain  after  all  my  debts,  legacies  and  funeral 
expenses  shall  be  first  paid,  do  go  to  such  persons  as  shall  be  first 
entitled  unto  or  come  into  the  actual  possession  of  my  said  real  es- 
tate, according  to  this  my  will."  '  The  testator,  also,  after  giving 
a  great  number  of  legacies,  gave  the  rest  and  residue  of  his  per  - 
sonal  estate,  which  was  very  large,  to  his  executors  as  trustees,  in 
trust  to  be  invested  by  them  in  the  purchase  of  real  estate,  to  be 
settled  upon  the  same  uses  and  trusts,  and  subject  to  the  same  pro- 

1  For.  Cas.  temp.  Talb.  p.  44,  45.  , 
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visos,  as  lie  had  declared  iu  his  said  will  of  his  real  estate.  Samuel 
H.,  the  son  of  John  H.,  the  testator's  cousin,  died  in  the  testator's 
lifetime  without  issue;  and  at  the  testator's  decease  John  H.  was 
the  testator's  heir-at-law,  and  had'  no  male  issue,  but  only  the  four 
daughters  aforesaid.  A  suit  was  instituted  to  establish  the  trust  of 
the  testator's  will,  and  by  the  decree  made  by  Lord  Talbot  in  the 
first  stage  of  the  cause  in  1734,  ib  was  in  the  first  place  declared  that, 
during  the  suspense  which  took  place  until  John  H.  should  either 
have  another  son,  or  until  by  his  decease  without  other  issue  (if 
that  event  happened),  the  possibility  of  his  having  another  son 
should  have  determined,  the  limitations  were  good  and  valid  as 
executory  devises.  In  the  second  place  Lord  Talbot  decided,  that, 
since  the  words  of  the  will  restrained  the  issue  from  having  anything 
to  do  with  the  estate  until  they  attained  twenty-one  years,  and  since 
there  was  no  provision  as  to  what  should  become  of  the  rents  and  . 
profits  until  a  son  should  be  born;  therefore,  until  the  beneficial  in-' 
terests  vested  under  the  limitations,  that  is,  untit  somebody  was  in 
esse  to  take  under  the  executory  devise,  created  by  will,  the  inter- 
mediate rents  and  profits  were  to  bo  considered  as  "  residue  undis- 
posed of  "  by  the  testator,  and  must  consequently  descend  to  the 
heir-at-law.  It  is  evident  from  this  case  that  Lord  Talbot  consid- 
ered accumulation  during  the  minority  of  an  unborn  tenant  in 
tail  to  be  good;  and  it  was  at  least  tacitly  recognised  that  it  was 
possible  to  direct  an  accumulation  of  the  rents  and  profits  of  real 
estate  which  could  continue  and  of  which  the  beneficial  ownership 
could  be  suspended  as  long  as  the  law  would  allow  the  beneficial, 
ownership  of  the  estate  out  of  which  such  accumulations  issue,  to 
be  postponed. 

§  10.  In  June,  1736,  John  Hopkins  had  another  son,  "William, 
who  died  in  the  following  December;  but  during  his  life  an  accu-  - 
mulation  took  place  under  the  court  as  decreed  in  Lord  Talbot's 
opinion.  There  being  no  issue  male  of  John  Hopkins,  or  any  of 
his  daughters,  the  eldest  son  of  Hannah  D.,  the  first  tenant  for  life 
then  in  esse,  brought  a  bill  9laiming  to  be  entitled  to  the  estates  de- 
vised, and  to  be  purchased  with  the  surplus  of  the  personalty  as 
tenant  in  tail  male.  But  it  was  held  by  Lord  Hardwicke,  '  in  1738, 
that  there  was  a  sufficient  estate  in  the  trustees  under  the  will  to 
support  the  contingent  remainders  to  the  male  issue  of  John  Hop- 
kins, and  of  his  daughters  living  at  the  testator's  death,  and  that 
the  plaintiff  was  not  entitled  to  the  relief  sought  by  his  bill.  In 
this  case  Lord  Hardwicke  discussed  the  question  whether  a  future 
equitable  interest  was  a  contingent  remainder  or  an  execntoiy  de- 
vise, and  held  it  to  be  a  contingent  remainder.  He  here  held  that 
a  legal  estate  in  trust  was  sufficient  to  support  contingent  remain- 
ders.''   But  if  there  are  no  trustees  to  sustain  them  the  common  law 

'  Hopkins  v.  Hopkins,  West  606. 

'  See  also  Chapman  v.  Blisset,  We-st  328,  post  ?  11,  and  Kobinson  v.  Robin- 
son \n50},  2  Ves.  Sr.,  226. 
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requires  that  contingent  remainders  must  vest  during  the  continu- 
ance of  the  particular  estate  or  eo  instanti  that  it  determines,  on 
the  ground  that  a  freehold  cannot  be  in  abeyance,  because  there 
must  be  a  tenant  to  perform  services,  &c.  Whereas  in  the  case  of 
a  trust  estate  as  the  trustees  are  tenants  of  the  freehold  to  perform 
services,  &c.,  the  rule  does  not  apply,  and  the  contingent  remain- 
ders, being  equitable,  and  wanting  the  essential  characteristic  of  a 
legal  contingent  remainder,  viz.,  the  need  of  a  freehold  to  support 
it,  can  be  supported  by  the  legal  estate  of  the  trustees.  Mr.  Gray- 
says  :'  "Now  it  is  this  very  characteristic  which  requires  a  legal  re- 
mainder to  vest,  if  at  all,  at  the  termination  of  a  life  estate.  Lord 
Hafdwicke's  judgment  therefore  amounts  to  this:  that  the  limita- 
tion in  question,  if  legal,  would  be  a  contingent  remainder,  but 
that  in  equij;able  estates  there  is  no  difference  between  contingent 
remainders  and  executory  devises." 

§  11.  In  Chapman  v.  Blisset  ^  decided  by  Lord  Talbot  in  the 
year  1735,  a  testator  devised  certain  estates,  real  and  personal,  to 
trustees  in  trust  to  pay  certain  yearly  payments  to  his  son  B.,  and 
if  he  marry  with  consent,  and  have  issue,  he  gave  the  rest  and'  resi- 
due of  the  yearly  rents  and  profits  of  the  said  trust  estate,  to  be 
applied  during  the  life  of  his  son,  for  the  education  and  benefit  of 
his  children.  After  his  son's  decease,  one  moiety  of  the  trust  es- 
tate was  devised  to  the  children  his  son  should  leave,  and  the  other 
to  the  children  of  his  grandson  C.  Lord  HarQourt  decreed  the 
rents  and  profits  of  the  estate  over  and  above  the  annual  payments, 
to  be  improved,  from  the  testator's  death  to  the  birth  of  a  child  of 
his  son,  for  the  benefit  of  such  child.  The  cause  coming  on  again 
before  Lord  Cowper,  he  on  the  contrary,  decreed  that  the  improved 
surplus,  rents,  and  profits,  between  the  periods  above  mentioned, 
should  go  in  augmentation  of  the  surplus  to  be  divided.  These 
two  distinguished  Judges  did  not  difPer,  therefore,  upon  the  right 
of  a  testator  to  direct  the' accumulation  of  the  rents  and  profits  of 
real  estate,  but  on  the  point,  whether  the  testator  had  actually  done 
so.'  The  testator  died;  B.  married  and  had  issue,  a  son  and  a 
daughter,  and  died.  The  cause  coming  on  to  be  reheard  before 
Lord  Talbot,  two  questions  were  presented.  First,  whether  the 
children  of  C.  took  by  way  of  executory  devise  or  contingent  re- 
mainder, and  second,  what  should  become  of  the  surplus  of  the  real 
and  personal  estate  of  the  testator  from  his  death  until  the  birth  of 
B.'s  first  child?  It  was  held  that  the  limitation  to  the  daughter  of 
C.  was  well  supported  by  the  estate  in  the  trustees;  or,  if  not,  was 
good  as  an  executory  devise.  Lord  Talbot  said  that  "  in  regard  to 
trusts,  the  rules  are  not  so  strict  as  at  lAw;  for,  the  whole  legal  es- 
tate being  in  the  trustees,  the  inconveniency  of  the  freeholds  being 
in  abeyance,  if  the  particular  estate  determines  before  the  contin- 

'  Gray  on  Rule  against  Perpet.  §  325,  note  (1) ;  see  also  §2  332-326. 

*  For.  Cas.  temp.  Talb.  145.  , 

'  Eandell  on  Perp.  p.  198. 
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geney  (upon  ■which  the  remainder  depends)  does  happen,  is  thereby 
prevented;  there  being  always  a  sufficient  tenant  to  the  praecipe; 
the  defect  of  which  was  the  sole  mischief  the  law  pro'^ided  against. 
And  even  the  reason  is  not  now  so  strong,  as  when  real  actions, 
which  can  be  brought  against  the  tenant  of  the  freehold  only,  were 
more  in  use.  The  whole,  therefore,  being  in  the  trustees,  supports 
the  several  uses  that  are  to  arise  out  of  their  interest,  which  contin- 
uing in  them  until  the  birth  of  the  plaintiff  (the  daughter  of  C), 
whether  it  be  taken  as  a  future  limitation,  or  as  a  contingent  re- 
mainder of  a  trusty  is  good  either  way."  '  Upon  the  second  ques- 
tion Lord  Talbot  agreed  with  Lord  Harcourt,  and  held  that  the 
surplus  of  the  intermediate  profits  from  the  time  of  the  death  of 
the  testator  until  the  birth  of  B.'s  first  child,  should  go  to  the  chil- 
dren of  B.,  for  the  testator  had  expressly  given  it  to  them  by  the 
effect  of  the  words  "  rest  and  residue  "  contained  in  his  will. 

§  IS.  In  Stephens  v.  Stephens^  (1736),  there  was  a  demise  of  a 
fee  after  the  death  under  twenty-one  of  devisees  who  might  not  be 
in  existence  at  the  death  of  the  testator.  Lord  Hardwicke  and  the 
other  judges  of  the  King's  Bench  certified,  aud  Lord  Chancellor 
Talbot  decided,  principally  upon  the  authority  of  Taylor  v.  Bydall,' 
that  such  a  devise  was  good  by  way  of  executory  devise  and  would 
not  lead  to  a  perpetuity.*  There  was  also  a  residuary  devisee,  to 
whom  it  was  held  that  the  intermediate  rents  and  profits  of  the 
estate,  until  the  executory  devise  vested,  belonged,  as  an  interest 
in  the  testator's  estate  not  before  bequeathed  or  disposed  of  by  the 
will. 

§  13.  In  Kogers  v.  Gibson*  (1750).  A  testator  devised  "  all  and 
singular  his  freehold,  leasehold,  copyhold  and  also  personal  estate 
of  what  kind  soever  to  trustees,"  in  trust  to  and  for  several  uses,  to 
pay  certain  annuities,  &c.,  and  as  for  and  concerning  "  all  the  rest, 
residue  and  remainder"  of  the  real  and  personal  estate  of  what 
nature  and  kind  soever,  after  provision  being  made  for  the  pay- 
ment of  the  legacies,  &c.,  he  gave  to  such  child  or  children,  as  his 
daughter  should  have  lawfully  begotten,  whether  male  or  female, 
equally  to  be  divided  bietween  them;  if  his  daughter  should  die 
without  such  issue,  then  to  two  other  persons  equally  to  be  divided 
between  them  share  and  share  alike."  Jt  was  held  by  Lord  Hard- 
wicke, principally  upon  the  authority  of  Stephens  v.  Stephens" 
that  the  surplus  intermediate  profits  of  both  the  real  and  personal 
estate,  from  the  death  of  the  testator  until  the  birth  of  a  child  of 
his  daughter  should  pass  under  this  executory  devise  of  the  "  rest 

'  See  also  "West.  328,  for  Lord  Hardwicke's  opinion. 

'  For.  Cases,  temp.  Talb.  228;  W.  Kel.  168;  2  Barnard  K.  B.  375. 

'  2  Mod.  289;  Freem.  K.  B.  243. 

*  For  the  effect  of  this  case  upon  the  development  of  the  rule  against  perpe- 
tuities by  extending  the  rule  so  as  to  cover  minorities,  see  Gray,  on  Perp., 
U  171,  172,  175,  186-188,     ' 

'  1  Ves.  Sr.  485. 

«  Ante,  5  12. 
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and  residue,"  and  that  such  intermediate  profits  should  be  received 
by  the  trustees,  accumulated  and  laid  up  until  the  estate  vested  in 
interest,  for'  the  benefit  of  the  executory  devisee,  who  was  also  the 
residuary  devisee,  and  who  would  be  determined  either  by  the 
birth  of  a  child  of  the  daughter,  or  by  the  death  of  the  daughter 
without  children. 

§  14.  In  Bullock  v.  Stones'  (1754),  a  testator  devised  all  his 
real  and  personal  estate  to  a  trustee,  inv  trust  for  the  first  son  of  A. 
when  he  shall  attain  twenty-one,  with  a  direction  for  his  proper 
maintenance  and  education.  It  was  held  by  Lord  Hardwicke  that 
the  devise  was  a  good  excutory  devise,  but  not  being  of  the  "  rest 
and  residue,"  the  surplus  intermediate  rents  and  profits  of  the  real 
estate  from  the  death  of  the  testator,  until  A.,  then  an  infant, 
should  ha¥e  a  son,  should  go  to  the  heir-at-law,  afjier  which  they 
should  be  applied  to  the  maintenance  and  education  of  such  son 
until  he  should  attain  twenty-one;  but  the  surplus  intermediate 
-profits  of  the  personal  estate  were  directed  to  be  accumulated 
until  A.  should  have  a  son  and  that  "son  should  attain  twenty-one, 
for  the  benefit  of  the  executory  devisee. 

§  15.  These  cases,  without  doubt,  have  established  an  analogy 
between  the  period  to  which  the  vesting  of  an  executory  devise 
might  be  postponed  and  the  duration  of  a  valid  trust  for  accumu- 
lation, and  the  same  policy  of  the  law  which  limits  the  time  within 
which  future  interests  can  be  created  will  be  applied  by  the  courts 
to  prevent  protracted  accumulation.^ 

§  16.  In  Lade  v.  Holford'  (1763),  A.  by  his  will,  devised  land 
to  trustees  and  their  heirs  to  the  use  of  B.  for  life,  remainder  to  the 
use  of  B.'s  first  and  other  sons  in  tail  male  successively,  with  re- 
mainder over;  with  a  proviso,  that  during  the  timeB.  the  first  ten- 
ant for  life  should  be  under  the  age  of  twenty-six  years,  "  and  so 
often  and  during  such  time,  as  the  person  who  for  the  time  being 
(in  case  he  had  not  otherwise  directed)  would,  by  virtue  of  the  said 
will,  have  been  entitled  in  possession  to  the  devised  premises  as 
tenant  for  life  or  in  tail,  shall  be  under  the  age  of  twenty-six,  the 
trustees  and  their  heirs  shall  and  may  enter  on  the  premises,  and 
take  the  rents  and  profits ''  and  maintain  out  of  them  the  tenant  in 
possession  by  paying  certain  sums  to  such  person,  until  he  attain 
twenty-six  years;  and  accumulate  the  residue  of  the  rents,  and  in- 
vest the  accumulation  in  the  purchase  of  lands  to  be  disposed  of  as 
the  residue  of  the  testator's  personal  estate  is  thereby  directed  to 
be  disposed  of,  viz.,  to  be  laid  out  in  lands  and  settled  as  the  estate 
before  devised.  B.,  the  first  tenant  for  life,  died,  leaving  his  wife 
enceinte  a  son  C,  who  was  the  first  tenant  in  tail  under  the  will,  on 
whose  behalf  a  bill  was  filed,  on  the  ground  *  that  he  being  tenant 

'  2  Ves.  Sr.  521.  .  See  also  Gray  on  Perp.,  ?175. 

^  See  following  section. 

'  1  W.  Bl.  428;  3  Burr.  1416;  Ambl.  479;  Fearne,  C.  E.  530,  Butler's  note. 

*  3  Burr.  1417. 
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in  tail,  the  proviso  of  limitation  to  the  trustees,  to  take  from  him 
the  profits  of  the  estate  for  the  purpose  of  accumulation,  was  con- 
trary to  the  policy  of  the  law,  and  therefore  void.  It  was  argued 
that  the  proviso  was  void  as  tending  to  a  perpetuity,  not,  however, 
because  the  trustee's  estate  might  come  into  existence  at  too  remote 
a  period,  but  "  by  taking  away  the  power  of  alienation  five  years 
longer  than  the  policy  of  the  law  admits;"  and  also  because  it  was 
"  in  derogation  of  the  legal  powers  of  tenant  in  tail."  '  A  case  was 
direbted  to  the  Court  of  King's  Bench  for  their  opinion,  on  the 
question  virhether  on  the  birth  of  C.  the  trustees  took  any  estate  in 
the  premises  devised,  by  virtue  of  the  above  proviso.  "The  Judges 
certified  and  Lord  Chancellor  Northington  confirmed  their  certifi- 
cate, saying  that  "  the  directions  and  provisions  in  the  testator's 
will,  by  which  .he  attempted  to  direct  the  accumulation  of  the  rents 
and  profits  of  his  real  estate  being  repugnant  to  the  limitation  of 
an  estate  tail  to"  C,  "were  void,  and  ought  not  to  be  carried  into 
execution."^  Mr.  Pearne  says  this  case  seems  to  fall  within  the 
rule  "that  estates  shall  not  cease  as  to  part,  and  vest  and  revest"  ' 
But  Mr.  Butler  remarks  that  "the  real  objection  'to  the  limitation 
in  the  proviso  was,  that  it  directed  a  dry  accumulation  of  the  sur- 
plus rents,  for  a  period  of  twenty-six  years;  this  exceeded  the 
period,  for  which  the  law  allows  such  an  accumulation  to  be  con- 
tinued; and  in  this  sense,  the  proviso  was  repugnant  to  law,  and 
void."  *  Mr.  Gray  says,  "  Lord  Northington's  remark  supports  Mr. 
Pearne's  view  that  the  case  was  decided,  not  on  the  ground  of  re- 
moteness at  all,  but  of  repugnancy.  And  the  argument  of  the  coun- 
sel and  the  language  of  Mv'.  Butler  show  that  the  objection  of  re- 
moteness arose  from  the  accumulation  being  ordered  for  twenty-six 
years,  and  that  had  it  been  confined  tO  twenty-one  years,  the  pro- 
viso would  noti  have  been  considered  obnoxious  to  the  rule  against 
perpetuities."  But  in  another  place  he  says  the  case  "  is  so  ob- 
scurely reported  that  it  is  impossible  to  t^U  the  ground  on  which  it 
was  decided."  ^  Mr.  Bandell,  in  his  treatise  on  Perpetuities,  *  says, 
In  this  case  "  it  is  evident,  that  notwithstanding  the  objection  that 
the  proviso  was  derogatory  to  the  estate  of  tenant  in  tail,  the  direc- 
tion for  an  accumulation,  exceeding,  by  five  years,  the  time  allowed 
by  the  rule  of  law,  was  a  tenable  ground  of  opposition.  If  the 
plaintiff  had  been  born  during  the  life  of  the  testator,  I  conceive 
this  objection  to  the  proviso  would  not  have  been  removed;  for  a 
limitation  cannot  be  rendered  good  by  events,  it  must  be  so  on  its 
creation,  or  it  will  be  void.  Therefore,  in  order  to  try  whether  in 
such  a  case  it  would  be  good,  we  have  to  inquire,  whether,  by  force 

•  1  W.  Bl.  429. 

'  Fearne,  C.  R.  530,  Butler's  note. 
'  Fearne,  C.  R.  530. 

*  Fearne,  C.  R.  530,  Butler's  note. 
'  Gray  on  Perp.  §  464,  note  (2). 

"  Eandell  on  Perp.  p.  203. 
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of  the  proviso,  it  might  not  occur,  that  the  accumulation  would  be 
carried  on  beyond  the  time  allowed  by  law.  If  then  the  plaintiff, 
who  we  are  supposing  to  have  been  born  during  the  life  of  the  de- 
visor, had  died  under  twenty-six,  leaving  "his  Wife  enceinte  of  a  son, 
the  accumulation,  by  the  effect  of  the  proviso,  mu^t  have  been  car- 
ried on  till  such  unborn  issue  attained  twenty-six  years.  And 
though  the  plaintiff  might  have  attained  his  age  of  twenty-six  years, 
at  which  age  he  would  have  been  enabled,  by  a  common  recovery, 
to  have  barred  the  proviso,  and  so  the  suspension  might  not  have 
lasted  more  than  twenty-six  years  of  a  life  in  being,  yet,  a  possibil- 
ity of  this  kind  was  never  allowed  to  be  an  answer  to  the  objection, 
that  the  trust,  as  originally  created,  was  too  remote."  ' 

§  17.  In  Phipps  V.  Eelynge  ^  (1767).  A  testatrix,  by  her  will, 
gave  certain  leasehold  estates  to  her  son  in  trust,  from  time  to  time 
during  the  term  of  years  therein,  to  lay  out  the  yearly  profits  in  the 
purchase  of  lands  of  inheritance,  and  to  settle  the  same  to  the  use 
of  A.,  during  his  life,  remainder  to  the  use  of  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other  sons  of  A. 
successively  in  tail  male,  with  several  remainders  over.  A.  had  a 
son  B.  who  attained  twenty-one  years  of  age  ;  and  the  question 
was,  to  what  extent,  in  point  of  time,  the  accumulation,  and  invest- 
ing the  rents,  was  good  ?  It  was  decided  "  that  the  trust  declared 
by  the  will  of  accumulating  the  rents  of  the  leasehold  estates,  to  be 
laid  out  in  the  purchase  of  lands  to  be  settled  as  therein  directed, 
ceased  and  became  void  on  the  said  son's  attaining  twenty-one  years 
of  age,  the  law  not  permitting  a  leasehold  interest  to  be  settled,  un- 
alienably,  beyond  the  time  of  the  first  unborn  person  entitled  there- 
to, his  or  her  arriving  at  the  age  of  twenty-one  years  "  '  In  this 
case  the  rents  and  profits,  although  directed  to  accumulate,  were 
applicable  as  a  vested  interest  de  anno  in  annum;  the  cestui  que 
trust  coujd  at  any  time  call  for  the  investment  of  the  rents  in  land 
and  when  B.  attained  his  age  and  could  suffer  a  recovery,  A.  and  B. 
were  entitled  to  call  for  the  assignment  of  the  lease.  Therefore  the 
,  ground  upon  which  this  trust  was  held  good  seems  to  be  that  the 
direction  to  accumulate,  being  destructible  at  any  time,  could  not 
have  been  considered  obnoxious  to  the  objection  of  remoteness.* 

§  18.  In  Harrison  v.  Harrison  °  (1787),  a  testatrix  devised  certain 
estates,  by  way  of  executory  devise,  to  the  second  son  of  A.,  testa- 
trix's niece  ;  and  further  directed  trustees  to  aocummulate  the  rents 
and  profits  of  said  estates,  until  said  son  should  attain  tWenty-one 
years;  and  if  no  such  son,  then  until  a  second  son  of  another  niece, 
should  also  attain  twenty-one  years.  It  was  held  that  the  will 
should  be  established  and  directions  were  given  for  carrying  the 

'  See??  58-62, i)os<. 

'  Fearne'sC.  B.  App.  No.  V.  p.  616,  3  V.  &  B.  57,  note  b. 

'  Fearne's  C.  E.  App.  No.  V.  p.  616. 

*See?S,  52-56;  70. 

'  4  Ves.  286,  287,  288. 
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truste  into  execution  ineltiding  the  accumulation  of  the  rents  and 
profits  of  the  estate. 

§  19.  In  addition  to  the  above  cases  the  following  cases  of  trusts 
for  accumulation  commensurate  with  the  executory  devise  were  cited 
in  the  argument  of  Thellusson  v.  Woodford.  Perry  v.  Phelips  ' 
(1788);  Sir  John  Webb's  wilP  (1799);  Bradley's  Will"  before 
Lord  Thurlow,  which  created  an  accumulation  for  charitable  pur- 
poses; and  also  the  trust  for  accumulation,  for  discharging  debts 
and  incumbrances  arising  from  the  will  of  Sir  Nicholas  Garey. 

§  SO.  Finally,  the  great  case  of  Thellusson  v.  Woodford '  (1798- 
1805)  arose;  a  testator,  after  making  what  he  considered  a  sufficient' 
provision  for  the  comfort  and  claims  of  his  family,  devised  and  be- 
queathed all  the  manors,  lands,  and  hereditaments,  for  the  purchase 
of  which  he  had  contracted,  and  all  other  his  real  estates  whatsoever 
and  wheresoever,  and  also  all  the  estates  and  hereditaments  in  and 
upon  which  his-trustees  should,  as  directed  by  his  said  will,  invest  his 
residuary  personal  estate,  to  three  trustees  named  in  the  will,  so  as  to 
vest  the  legal  fee  simple  thereof  in  them,  upon  trust,  from  time  to  time, 
during  the  natural  lives  of  his  three  sons,  and  of  the  sons  of  each 
of  his  said  sons  then  in  being  or  thereafter  to  be  born  to  any  of  his 
said  sons,  and  of  such  issue  as  any  of  his  grandsons  might  have, 
as  should  be  living  at  the  time  of  his  decease  or  born  in  due  time 
afterwards,  and  during  the  natural  lives  of  the  survivors  or  sur- 
vivor of  the  said  several  persons,  to  collect  and  receive  the  rents 
and  profits  of  all  the  said  real  estates,  as  well  as  those  to  be  so  pur- 
chased by  his  said  trustees  as  aforesaid,  as  those  expressly  devised 
to  them  by  his  will,  and  from  time  to  time  to  lay  out  and  invest  the 
said  rents  and  profits  in  and  upon  the  purchase  of  such  other  real 
estates  as  he  had  directed  to  be  purchased  by  his  trustees  with  his 
said  personalty;  and  also  from  time  to  time  to  collect  and  receive, 
and  lay  out  and  invest  the  rents  and  profits  of  such  last-mentioned 
estates  in  a  siniilar  manner  in  the  purchase  of  real  estates  to  be 
held  upon  the  trusts  of  the  will."  He  also  directed  the  trustees  to 
cut  timber,  and  to  invest  the  produce  in  the  same  manner.  The  tes- 
tator then  directed,  that  after  the  decease  of  the  survivor  of  the 
several  persons  aforesaid,  all  the  said  originally  devised  and  accu- 
mulated estates  should  be  divided  into  three  lots  of  equal  value; 
one  of  which  should  be  conveyed  by  the  trustees  to  the  eldest  male 
lineal  descendant,  then  living,  of  his  eldest  son  in  tail  male,  with  re- 
mainder to  the  second,  &c.,  and  all  and  every  other  male  lineal  de- 
scendant of  his  said  eldest  son  successively  in  tail  male,  with  re- 

'  4  Ves.  108  and  288.     See  also  10  Ves.  34.  '  " 

^  4  Ves.  287.     See  also  Shaftsbury  v.  Sir  John  Webb,  7  Ves.  480  (1802):  6 

Mad.  100  (1821);  3  Myl.  &  K.  599  (1834). 

"  Vide  Introduction  to  Martin's  Conveyancing,  Vol.  2,  part  1,  p.  34,  and 

Harg.  Jurid.  Argt.  Vol.  2,  pp.  70, 162,  163. 

*  4  Ves.'  227-343;  11  Ves.  112-151;  1  New  Rep.  357-399.     The  history  of  the 

Thellusson  litiga(tion  is  given  in  the  first  chapter  of  Hargrave's  Treatise  on  the 

Thellusson  Act. 
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mainder,  in  equal  moieties,  to  the  eldest  and  every  other  male  lineal 
descendant  of  his  two  other  sons,  as  tenants  in  common,  in  tail 
male;  with  cross  remainders  between  them,  with  remainder  to  the 
trustees,  their  heirs  and  assigns,  upon  the  trusts  thereinafter  mai- 
tioned. .  The  two  other  lots  are  similarly  limited,  the  one  to  the 
eldest  male  lineal  descendant,  then  living,  of  the  testator's  second 
son,  in  tail  male,  &c.,  and  the  other  to  that  of  the  testator's  third 
son,  in  tail  male,  &o.  The  two  other  sons  entitled  in  remainder, 
being  those  to  whose  issue  the  estate  or  lot  is  not  principally  and  in 
the  first  place  given.  The  testator  then  directed,  that,  if  there 
should  be  a  general  failure  of  all  the  male  descendants  of  each  of 
his  said  sons,  at  the  time  aforesaid,  or  in  case  the  persons  who 
should  become  entitled  under  the  said  limitations,  to  any  of  the  said 
estates  "should  fail  to  use  the  surname  of  Thellusson  alone,"  then 
the  trustees  should  convert  the  estates  into  money,  and  apply  the 
same  to  the  use  of  the  sinking  fund,  in  such  manner  as  should  be 
directed  by  the  act  of  Parliament.  The  testator  died  in  1797,  leav- 
ing his  said  three  sons  and  six  male  grandchildren,  two  df  whom 
were  twins,  and  in  ventre  matris  at  the  testator's  death.  Lord 
Loughborough,  assisted  by  Lord  Alvanley,  M.  E.,  and  BuUer  and 
Lawrence,  JJ.,  gave  a  decree  in  favor  of  the  trusts,  declaring  them 
to  be  good  and  valid,  and  the  House  of  Lords,  on  the  unanimous 
opinion  of  the  judges,  affirmed  the  decree.  The  eccentricity  of  the 
will  excited  great  interest  in  the  case  and  the  immensity  of  the 
property  involved  urged  the  attempt  to  impeach  the  trusts,  rather 
than  any  doubtful  ground  of  construction  appearing  on  the  face  of 
the  will  or  any  solid  legal  doubt  as  to  the  applicability  of  the  rule 
of  law,  limiting  the  time  allowed  for  executory  devises  to  take  effect, 
to  the  duration  of  a  trust  for  accumulation.  The  arguments  were 
of  the  most  elaborate  character  and  the  judges  did  not  conceaL  their 
dislike  of  the  will,  but  no  one  of  the  many  eminent  lawyers  who 
took  part  in  the  decision  seems  to  have  felt  any  doubt  in  the  case. 
"Unfortunately  not  one  crevice  could  be  detected  in  this  project  of 
inordinate  ambition,  vanity  and  avarice,  through  which  the  law 
could  enter  and  overturn  the  fabric  from  its  foundation";  the  eccen- 
tricity of  the  trust  the  Court  would  not  entertain,  and  on  the  ground 
of  vagueness  there  was  no  hope  for  relief  to  the  heirs.  Every  de- 
vice was  tried  even  to  the  extent  of  renewing  the  argument  upon 
the  question  of  the  discretionary  or  rather  legislative  authority  over 
the  executory  devise  which  had  been  claimed  by  Lord  Nottingham 
in  the  l)uke  of  Norfolk's  Case.'  But  finally  they  all  failed,  the 
will  was  established  and  the  trust  recognized.  In  this  case  it  was 
decided,  that  accumulation  might  lawfully  endure  by  force  of  the 
testator's  direction  alone,  during  the  life  of  the  survivor,  out  of  nine 
specified  persons  in  esse  at  the  death  of  the  testator.^     And  the  rule 

'  3  Ch.  Caa.  49.  . 

'  For  a  history  of  the  extension  o£  the  rule  against  perpetuities  so  that  any 
number  of  lives  in  being  might  be  taken  to  compose  the  period  during  which 
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was  established  that  a  testator,  by  his  own  direction,  could  create  a 
trust  for  accumulation  which  could  lawfully  continue  during  any 
time  within  the  limits  allowed  by  the  rule  against  perpetuities,  if 
created  by  way  of  executory  devise,  and  that  the  vesting  of  the  bene- 
ficial ownership  of  the  accumulations,  as  well  as  of  the  estates  out 
of  which  such  accumulations  issued,  could  be  postponed  during  the 
whole  time  that  an  executory  devise  could  be  kept  from  vesting ', 


3.   General  Summary : — 

§  SI.  From  the  preceding  inquiry  it  will  appear  that  the  origin 
of  the  Trust  for  Accujnulation  can  be  traced  to  the  custom  of  the! 
early  Courts  to  decree,  where  the  will  authorized  it,  an  accumula- 
tion of  the  undisposed  of  surplus  intermediate  incon^e  arisiog  out 
of  certain  contingent  gifts  or  legacies  of  residuary  personal  prop- 
erty bequeathed  to  an  infant  in  esse  at  the  death  of  the  testator,  if 
or  when  he  attains  twenty-one  years  of  age,  for  the  benefit  of  him 
who  should  finally  become  entitled  to  the  corpus  of  the  estate  out 
of  which  such  accumulations  issue.^ 

§  S3.  Primarily  the  dispositioas  from  which  accumulation  arose 
included  only  legacies  of  residuary  personal  property,  but  they  soon 
took  a  wider  range  and  were  extended  so  as  to  include  also  devises 
of  residuary  real  estate,  the  accumulation  being  directed  by  the 
Court  because  the  will  contained  ian  implied  intent  to  that  eifeot 
under  cover  of  an  executory  devise  of  the  "rest  and  residue." '  The 
trust  for  accumulation,  which  originally  engrossed  only  the  surplus- 
income  during  the  minority  of  an  infant  in  esse  at  the  death  of  the 
testator,  was  also  extended  so  as  to  cover  the  entire  income  and  dur- 
ing periods  much  longer  than  a  minority. 

§  S3.  Upon  principles  founded  on  the  Law  of  Tenure  the  free- 
hold in  prcesenti  must  be  vested  in  some  person  in  esse.  And  it 
has  been  remarked,*  that  in  all  the  innovations  introduced  into  the 
English  law  of  real  property  by  the  Statute  of  Uses,  the  rule,  that 
the  freehold  should  never  be  in  abeyance,  has  been  retained.  But 
with  respect  to  trusts  or  equitable  estates,  which  are  wholly  inde- 
pendent of  feudal  rules,  this  common  law  rule  appears  to  have  been 

the  creation  of  future  estates  would  be  lawful,  and  for  the  effect  of  Tuellusson 
V.  Woodford  upon  that  extension,  see  Gray  on  Perp.,  J?  189,  190. 

'  At  the  time  of  the  decision  in  Thellnson  v.  Woodford  the  rule  against  per- 
petuities had  not  been  extended  so  as  to  cover  a  term  in  gross  of  twenty-one 
years.  This  extension  was  not  settled  until  the  decision  in  the  case  of  Ben- 
■  goughi'.  Edridge  (1826),  1  Sim.  173;  8.  C.  in  Dom.  Proc.  sub.  nom.;  Cadell  ii. 
Palmer  (18,S2),  1  CI.  &  F.  372;  7  Bl.  N.  S.  202;  10  Bing.  140.  With  this  excep- 
tion the  common  law  period  within  which  a  future  interest  could  lawfully  be 
created  was  the  same  in  1798  as  it  is  at  present. 

^  Studholme  v.  Hodgson  (1734),  3  P.  Wms.  305  ;  §  6  ante. 

'  Chapman  v.  Blisaet  (1735),  For.  Cas.  temp.  Talb.  145  ;  Sogers  v.  Gibson 
'(1750),  1  Ves.  Sr.  485  ;  ante,  §?  11,  13. 

*  Butler's  note  to  Co.  Lit.  290  b.  sect.  17. 
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■wholly  rejected,  becanse  the  principles;  which  gave  rise  to  the  rnle 
at  common  law  do  not  apply  to  the  law  of  contact  or  moral  obliga- 
tion upon  which  the  law  of  trusts  is  founded;  the  l6gal  estate  re- 
mains in  the  trustees  and  answers  every  purpose  the  common  law 
can  require.  By  means  of  a  trust,  therefore,  a  settlor  may  give 
binding  directions  for  an  accumulation  of  rents  and  profits  arising 
out  of  real  estate  and  the  trust  is  not  vitiated  because  there  is  no 
ascertained  owner  of  the  equitable  freehold  in  possession.' 

§  24.  The  manner  in  which  the  executory  devise  was  associated 
with  the  trust  for  accumulation  is  peculiar.  It  was  rather  by 
means  of  a  passive  acquiescences  on  the  part  of  the  Court,  than  by 
a  bold  assertion  of  the  right  to  such  an  alliance,  that  the  associa- 
tion was  allowed  to  exist;  no  objection  ever  having  been  taken 
either  bj  the  Court  or  by  counsel  to  the  legality  of  extending  the 
executory  devise  to  trusts  for  accumulation~nntil  the  case  of  Thel- 
lusson  V.  Woodford,"  except  in  the  case  of  Harrison  v.  Harrison,' 
when  it  was  raised  in  argjjment  but  without  success. 

§  S5.  We  have  seen  that  there  are  cases  in  which  accumulation 
has  been  directed  by  the  Court  because  the  will  contained  indica- 
tions of  such  an  intent,  but  there  are  also  eases  in  which  accumu- 
lation has  been  directed  because  the  testator  expressly  directed  it. 
And  it  seems  probable  that  from  this  early  practice  of  creating  a 
trust  for  accumulation  from  the  implied  directions  of  a  testator,  the 
idea  of  directing  an  express  trust  was  suggested.  But  in  every 
case  where  a  trust  for  accumulation  has  been  directed  by  the  ex- 
press direction  of  the  testator  the  attention  of  the  Court  has  been 
so  particularly  called  to  the  legality  of  the  duration  pf  the  accumu- 
lation directed,  as  to  fix  the  period  beyond  which  such  accumula- 
tion was  not  to  extend.'  In  fact  the  only  real  doubt  which  ever  ap- 
pears to  have  existed  upon  the  subject  of  trusts  for  accumulation 
at  common  law  has  been  to  what  extent  these  trusts  should  be  al- 
lowed. 

§  36.  By  the  decisions  upon  these  early  cases  in  which  the  accu- 
mulation of  income,  arising  out  of  executory  devises  of  residuary 
real  estate,  was  directed  by  the  Court,  an  analogy  was  soon  estab- 
lished between  the  period,  to  which  the  vesting  of  an  executory  de- 
vise might  be  postponed  and  the  duration  or  legal  continuance  of 
a  valid  trust  for  accumulation.  If,  therefore,  a  trust  seeks  to  sus- 
pend the  vesting  of  the  beneficial  ownership  of  accumulated  income, 
or  of  the  estate  out  of  which  such  accumulations  issue,  longer  than 
the  period  allowed  by  the  law  limiting  the  .lime  within  which  fu  - 
ture  interests  can  be  created,  it  is  contrary  to  the  policy  of  the  law 
and  therefore  void. 

§  27.  No  inconvenience,  however,  appears  to  have  been  felt  in 

'  Feame's  C.  E.  537,  Butler's  note  (x);  3  Atk.  205  ;  Abbiss  v.  Burney,  17 
Ch.  D.  211. 
*  4  Ves.  227-343  ;  11  Ve3.  112-151;  §  20  ante. 
'  4  Ves.  286,  §  18  ante. 
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allowing  SO  wide  a  range  of  accumulation,  few  persons  haTing 
availed  themselves  of  the  permission  to  a  mischievous  extent.  And 
at  no  time  in  the  history  of  Trusts  for  Accumulation  had  testators 
attempted  to  go  to  the  full  limits  allowed  by  the  law  in  their 
directions  to  accumulate,  and  up  to  the  time  when  Mr.  Thellusson 
launched  out  in  his  bold  experiment  and  made  the  extraordinary 
and  well-known  disposition  of  his  immense  property  there  had 
been  no  attempt  to  grasp  at  more  than  a  life  or  at  most  two  lives 
and  a  minority  ;  such.life  or  lives  being  even  then  the  Mfe  or  lives 
of  the  parent  or  parents  of  the  person  beneficially  entitled. 

§  38.  "W^e  have  seen  from  this  review,  therefore,  that  the  origin 
of  the  Trust  for  Accumulation  was  of  quite  recent  date.ai  the  time 
when  Mr.  Thellusson  made  his  eccentric  and  now  famous  will,  and 
that  the  history  of  this  trust,  which,  as  has  been  said  '  "originally 
had  intrusively  crept  in  and  stole  upon  the  judgment  of  the  court," 
but  which,  at  the  time 'of  its  creation,  was  acknowledged  to  be  a 
necessary  convenience,  is  the  history  of  its  uninterrupted  growth- 
and  development  from  the  time  of  its  inception  down  to  the  time 
when  its  progress  was  checked  by  the  curb  of  statutory  enactment. 

'  Butler's  note  to  Co.  Lit.  390  b.,  sect.  17. 
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CHAPTER  III. 

THE  RULE  AGAINST  PERPETUITIES. 

§  39.  The  whole  subject  of  trusts  for  accumulation,  both  at  com- 
mon l?iw  and  under  statute,  being  intimately  connected  with  the 
rule  against  perpetuities,  it  is  considered  advisable  to  set  forth  the 
precise  terms  of  that  rule.  The  rule  against  perpetuities  is  the 
law,  in  the  absence  of  statute,  limiting  the  time  within  which  all 
future  interests  can  be  created.  Mr.  Gray,  in  his  teratise  on  the  rule 
against  perpetuities, '  says  that  the  true  form  of  the/ule  is  believed 
to  be  as  follows  :  "  No  interest  'subject  to  a  condition  precedent  is 
good,  unless  the  condition  must  be  fulfilled,'  if  at  all,  within  twenty- 
one  years  after  some  li^e  in  being  at  the  creation  of  the  interest." 
This  rule  is  judge-niade  law  and  has  gradually  arisen  from  a  long 
series  of  judicial  decisions  far  too  numerous  to  be  even  quoted 
here  ' 

§  30.  The  rule  against  perpetuities  governs  both  legal  and  equit- 
able interests  and  interests  in  both  real  and  personal  property.  A 
vested  interest  is  never  subject  to  the  rule,  but  a  contingent  interest 
not  only  may  be,  but  often  is.'  Only  equitable  interests  can  arise 
out  of  trusts  for  accumulation. 

§  31.  Besides  other  interests  subject  to  the  rule,  *  the  rule  gov- 
erns all  future  equitable  interests,  either  in  real  or  personal  property, 
not  vested,  "  There  are,  strictly  speaking,"  says  Mr.  Gray,  *  "  no 
equitable  reversions  or  remainders.  The  so-called  reversions  are 
resulting  trusts,  and  a  remainder  implies  the  presence  of  seisin  and 
■tenure,  which  are  conceptions  foreign  to  equitable  interests.  But 
to  determine  whether  equitable  interests  are  vested  for  the  purpose 
of  judging  of  their  remoteness,  they  are  to  be  considered  as  if  they 
were  legal  interests."  The  test  to  be  applied  is,  "would  they  be 
vested  if  they  were  legal  limitations  of  realty  ?"  Therefore  all 
future  equitable  interests  either  in  real  or  personal  property,  which, 
if  they  were  legal  interests  in  realty,  would  be  reversions  and  vested 
remainders,  are,  for  the  purpose  of  the  rule  against  perpetuities,  to 

'GrayonPerp.  ?  201. 

'  For  the  origin  and  history  of  the  rule  against  perpetuties,  see  Gray  on  Perp. 
chap.  V.  and  ?  296.  It  is  interesting  to  note  that  the  decisions  upon  many  of 
the  cases  cited  in  Chapter  ii.  of  this  toeatise  have  been  instrumental  in  develop- 
ing the  rule  to  its  present  shape. 

''See  Gray  on  Perp.  §§  90,  205,  and  Chap.  iii.  for  the  distinction  btween  vested 
and  contingent  interests. 

*  See  Gray  on  Perp.  Chap.  viii.  for  all  the  Interests  subject  to  the  rule  against 
perpetuities. 

'  Gray  on  Perp.  ?  116. 
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be  considered  Tested  interests.  All  other  future  equitable  inter- 
ests are  not  vested.' 

§  33.  The  contingency  on  which  future  interests  are  conditioned 
must  happen,  if  at  all,  ■within  the  limits  of  the  rule  against  per- 
petuities ;  if  it  can  possibly  happen  beyond  those  limits,  the  inter- 
est is  too  remote.  That  limit  is,  the  life  of  any  one  perspri,  or  the 
survivor  out  of  any  number  of  specified  persons,  in  esse  at  the  ex- 
ecution of  the  deed  (if  the  the  trust  be  created  by  an  instrument 
inter  vivos),  or  the  death  of  the  testator  (if  created  "by  a  testa- 
mentary instrument),  and  for  a  further  contingent  period  of  nine 
months,  followed  by  a  term  of  twenty- one  years. 

§  33.  The  number  of  lives,  which  might  be  selected  as  cestui 
que  vies,  was  originally  only  one,  but  now  the  contingency  upon 
which  the  future  interest  depends  may  be  postponed  for  any  num- 
ber of  lives,  provided  they  are  all  in  esse  when  the  contingent  in- 
terest is  created.  The  settlor  is,  therefore,  excluded  from  selecting 
lives  not  in  esse.  The  cestui  que  vies,  however,  need  have  no  in- 
terest in  the  estate,  but  they  should  be  selected  so  that  there  should 
always  be  a  reasonable  probability  of  ascertaining  when  the  sur- 
vivor ceased  to  exist.  ^ 

§  34.  With  respect  to  the  period  of  nine  months,  or  the  period  of 
gestation,  Mr.  Gray  gives'  the  two  following  rules  which  he  considers 
embody  the  correct  doctrine  upon  this  point.  I.  Every  life  is  to  be 
considered  as  beginning  from  the  time  of  conception.  IL  A  future 
interest,  to  begin  when  or  before  a  person  reaches  twenty-one,  is 
not  too  remote  if  such  person  must  be  begotten,  though  not  born, 
within  a  life  in  being  at  the  creation  of  the  interest. 

§  35.  It  is  now  well  settled  that  the  term  of  twenty-one  years 
may  be  taken  in  gross  without  reference  to  any  infancy.  At  the 
time  of  the  decision  in  Thellnsson  v.  Woodford,  however,  the  rule 
against  perpetuities  had  not  been  extended  so  as  to  cover  a  gross 
term  of  twenty -one  years.  The  point  was  settled  by  the  decision 
in  Bengough  v.  Edridge;*  S.  C.  in  Dom.  Proc.  Sub.  nom.  Cadell  v. 
Palmer.^    In  that  case  a  will  had  been  framed  with  the  express  pur- 

'  "Whether  the  equitable  interest  arising  out  of  a  resulting  trust-  on  a,  future 
contingency  to  the  creator  of  a  trust  is  subject  to  the  rule  against  perpetuities, 
see  Gray  on  Perp.  ?  327. 

2  Goring  v.  Bickerstafife,  Freem.  Ch.  163,  166;  Love  v.  Wyndham,  1  Mod.  50, 
54;  ISid.  450,  451;  bntsee  Luddington  ij.  Kime,  1  Ld.  Eaym,  203,  207;  seealso 
Scattergood  v.  Edge,  1  Salk.  229;  Hopkins  v.  Hopkins,  1  Atk.  580,  596,  ante,  i 
9;  Thellnsson  v.  Woodford,  4  Ves.  227;  11  Ves.  112,  §  20,  ante,  Low  ».  Burron, 
3  P.  Wms.  262,  265;  2  Harg.  Jurid.  Arg.  135,  note  (w);  Humberston  v.  Hum- 
berston,  1  P.  Wms.  332;  2  Vern.  738;  Free.  Ch.  455;  Gilb.  Eq.  128;  Harg.  Thel. 
Act  §  18;  Cadell  v.  Palmer,  1  CI.  &  F.  372;  7  Bl.  n.  s.  202;  10  Bing.  140;  Pow- 
nall  V.  Graham,  33  Beav.  242.  Gray  on  Perp.  J  §  216-219  and  189.  190.  For 
the  legislative  changes  which  have  been  made  in  some  of  the  United  States  on 
the  number  of  lives,  see  ?  43-45,  47,  post. 

'  Gray  on  Perp.  ?|  220-222. 

*  1  Sim.  173. 

s  1  CI.  &  P.  372;  7  Bl.  n.  s.  202;  10  Bing.  140. 
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pose  of  carrying  accumulation  to  the  longest  period  allowable  under 
the  Thellusson  act.  The  testator  created  a  term  of  one  hundred 
and  twenty  years,  but  determinable  on  the  death  of  the  survivor  of 
twenty-eight  persons  in  esse  at  his  own  decease,  eleven  of  whom 
were  unconnected  with  the  persons  beneficially  entitled;  and  had 
added  a  further  term  of  twenty  years  in  gross,  commencing  at  the 
determination  of  the  former  term.  It  was  here  contended  that  the 
term  of  twenty  years,  being  in  gross  and  not  dependent  on  a 
minority,  was  an  illegal  limitation,  on  the  ground  of  remoteness. 
This  case  was  argued  in  the  fullest  manner  before  Sir  John  Leach, 
V.  C,  and  on  appeal  to  the  House  of  Lords.  The  Vice  Chancellor 
held,'  in  1826,  that  the  term  of  twenty-one  years  could  be  taken  with- 
out reference  to  the  minority  of  any  one.  In  the  House  of  Lords,  in 
1832,  the  decree  was  affirmed.  ^ 

§  36.  The  time  within  which  future  interest  can  legally  be 
created  runs  only  from  the  testator's  death  and  not  from  the  date 
of  his  will,  and  the  question  of  remoteness  is  to  be  determined  from 
that  date,  when  the  trust  is  created  by  a  testamentary  iDstMiment." 

§  37.  Such  is  the  modern  form  of  the  rule  against  perpetuities, 
as  it  has  been  finally  established  in  England.  Throughout  the 
United  States,  in  the  absence  of  statute,  this  form  of  the  law  limit- 
ing the  time  within  which  future  interests  can  be  created  has 
always  been  adopted.  Since,  therefore,  an  accumulation  of  the  sur- 
plus intermediate  income  arising  out  of  either  real  or  personal  pro- 
perty, until  the  contingency,  upon  which  the  future  interest  is  con- 
ditioned, happens,  may  be  directed  commensurate  with  the  creation 
of  the  future  interest  in  the  corpus  of  the  estate  out  of  which  such 
accumulations  issue,  the  rule  against  perpetuities  is  at  present,  in 
the  absence  of  statute,  the  law  limiting  the  duration  of  all  trusts 
for  accumulation.* 

§  38.  In  some  States  the  rule  of  the  common  law  on  the  subject 
of  the  remoteness  of  future  interests  has  been  either  reinforced  or 
modified  by  constitutional  or  statutory  provisions. 

§  39.  In  Georgia,  °  Iowa  °  and  Kentucky, '  statutes  have  been 
passed  which  seem  to  be  simply  declaratory  of  the  common  law. 

§  40.  In  other  States  the   rule  against  perpetuities  has  been 

'  1  Sim.  267. 

"2 1  CI.  &  F.  411.  See  also  Bamitz  v.  Casey,  7  Cr.  456,  469.  Pleasants  v. 
Pleasants,  2  Call.  319,  331,  but  see  Mayor  of  New  York  v.  Stuyyesant,  17  N.  Y. 
34.  For  a  history  of  the  extension  of  the  rule  against  perpetuities  beyond  lives 
in  being,  see  Gray  on  Perp.  ?§  171-188. 

'  Gray  on  Perp.  §  231,  and  cases  there  cited. 

*  "As  there  is  no  statute  upon  the  subject  in  Massachusetts  accumulations 
are  here  still  governed  by  the  rules  of  the  common  Ikw."  Per  Gray,  J.  in 
Odell  V.  Odell,  10  Allen  4. 

*  Rev.  Code,  Art.  49,  §  2. 
«  Code  of  1884,  g  1920. 

'  Gen.  St8.  (1873)  c.  68  Art.  1,  ?  27. 
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modified  by  statutory  provisions  which  introduce  rules  of  greater 
stringency  than  formerly,' 

§  41.  Connecticut.  "No  estates  in  fee  simple,  fee  tail,  or  any 
less  estate,  shall  be  given,  by  deed  or  will,  to  any  persons  but  such 
as  are,  at  the  time  of  making  such  deed  or  will,  in  being,  or  to  their 
immediate  issue  or  descendants.'"'  > 

§  43.  Ohio.  "No  estate  in  fee  simple,  fee  tail,  or  any  lesser 
estate,  in  lands  or  tenements,  lying  within  this  State,  shall  be  given 
or  granted  by  deed  or  will,  to  any  person  or  persons  but  such  as 
are  in  being,  or  to  the  immediate  issue  or  descendants  of  such  as 
are  in  being  at  the  time  of  making  such  deed  or  will."  ' 

§  43.  Alabama.  ^^  Extent  of  time  for  which  lands  may  he  con- 
veyed to  certain  persons;  perpetuity  forbid.  Lands  may  be  con- 
veyed to  the  wife  and  children,  or  children  only,  severally,  succes- 
sively, and  jointly;  and  to  the  heirs  of  the  body  of  the  survivor,  if 
they  come  of  age,  and  in  default  thereof  over,  but  conveyances  to 
other  than  the  wife  and  children,  or  children  only,  cannot  extend 
beyond  three  lives  in  being  at  the  date  of  the  conveyance,  and  ten 
years  thereafter." '  "  No  leasehold  estate  can  be  created  for  a 
longer  term  than  twenty  years."  ^ 

§44.  Mississippi.  "Estates  in  fee  tail  are  prohibited;  and  every 
estate,  which  shall  be  created  an  estate  in  fee  tail,  shall  be  an  estate 
in  fee  simple;  provided,  that  any  person  may  make  a  conveyance, 
or  a  devise  of  lands,  to  a  succession  of  donees  then  living,  not  ex- 
ceeding two;  and  to  the  heirs  of  the  body  of  the  remainderman, 
and  in  default  thereof,  to  the  right  heirs  of  the  donor,  in  fee  sim- 
ple." * 

§  45.  New  York.  By  the  Kevised  Statutes  of  1828,'  it  is  pro- 
vided that  the  absolute  power  of  alienation  cannot  be  suspended,  by 
any  limitation  or  condition,  for  a  longer  period  than  the  continu- 
ance of  two  lives  in  being  at  the  creation  of  the  estate,  except  that 
a  contingent  remainder  in  fee  to  take  efPect  in  the  event  that  the 
persons  to  whom  the  first  remainder  is  limited  shall  die  under  the 
age  of  twenty-one  years,  or  upon  any  other  contingency  by  which 
the  estate  of  such  persons  may  be  determined  during  their  minority. 
Successive  limitations  of  estates  for  life  are  not  valid  except  to  per- 
sons in  being  at  the  time  of  their  creation.     And  if  a  remainder  is 

'  On  the  whole  subject  of  the  legislative  changes  of  the  rule  against  perpe- 
tuities in  the  United  States,  see  Gray  on  Perp.  Appendix  C,  where  the  statutes, 
other  than  those  affecting  the  question  of  accumulation,  and  the  cases  arising 
under  them,  are  discussed. 

»  Gen.  Sts.  (1875)  tit.  18,  c.  6,  pt.  1,  ?  3  p.  352;  Coitu  Comstock,  51  Conn,  352. 

■>  Rev.  Sts.  (1880),  ?  4200. 

*  Eev.  Code  of  1886,  ?  1834.  The  following  section  of  the  Code  relates  to 
accumulation.     See  §  213  post. 

*  Eev.  Code  of  1886,  ?  1836. 
«  Eev.  Code  of  1871,  ?  2286. 

'  Eev.  Sts.  pt.  2,  c.  1  tit.  2,  ?§.  15,-20,     See  also  ?§.  14,  23,  24,  36.     That 

fart  of  the  Revised  Statutes  relating  to  accumulation  will  be  given  later.    See 
195  et  seq.  post. 

(1296) 


RULE  AGAINST  PERPETUITIES.  31 

limited  on  more  than  two  successive  estates  for  lives  in  being,  all 
the  subsequent  successive  estates  are  void;  and,  upon  the  death  of 
those  two  persons  the  remainder  will  take  pffect  as  if  no  other  life 
estate  has  been  created.  No  remainder  can  be  created  for  the  life 
of  a  person  other  than  the  grantee  or  devisee  of  such  estate,  unless 
such  remainder  is  in  fee;  nor  can  a  remainder  be  created  upon  such 
an  estate  in  a  term  of  years,  unless  it  is  for  the  whole  residue  of 
the  term.  If  more  than  two  lives  are  named,  the  remainder  takes 
effect  upon  the  death  of  the  two  persons  first  named,  in  the  same 
manner  as  if  no  other  persons  had  been  named  or  lives  introduced. 
A  contingent  remainder  cannot  be  limited  on  a  term  of  years,  unless 
the  contingency  on  which  it  is  limited  is  such  that  it  must  vest 
during  the  continuance  of  two  lives  in  being  at  the  creation  of 
such  rema,inder,  or  at  the  termination  of  such  term  of  years. ' 
The  absolute  ownership  of  personal  property  cannot  be  sus- 
pended, by  any  limitation,  or  condition  for  a  longer  period  than 
during  the  continuance  and  until  the  termination  of  not  more 
than  two  lives  in  being  at  the  date  of  the  instrument  containing 
such  limitation  or  condition;  or  if  such  instrument  be  a  will,  for 
not  more  than  two  lives  in  being  at  the  death  of  the  testator.  Tn 
all  other  respects,  limitations  of  future  or  contingent  interests  in 
personal  property  shall  be  subject  to  the  rules  relating  to  future 
estates  in  lands.  " 

§46.  Indiana.  "The  absolute  power  of  aliening  lands  shall 
not  be  suspended  by  any  limitation  or  condition  whatever,  contained 
in  any  grant,  conveyance,  or  devise,  for  a  longer  period  than  during 
the  existence  of  a  life,  or  any  number  of  lives,  in  being  at  the  crea- 
tion of  the  estate  conveyed,  granted,  devised,  and  therein  specified, 
with  the  exception  that  a  contingent  remainder  in  fee  may  be  crea,t- 
ed  on  a  prior  remainder  in  fee,  to  take  effect,  in  the  event  that  the 
person  or  persons  to  whom  the  first  remainder  is  limited  shall  die 
under  the  age  of  twenty-one  years,  or  upon  any  other  contingency 
by  which  the  estate  of  such  person  or  persons  may  be  determined 
before  they  attain  their  full  age.  "  ^  "  "Where  a  remainder  for  life 
shall  be  limited  on  any  other  than  a  life  or  lives  in  being  at  the 
cceation  of  such  estate,  and  the  life  estates,  subsequent  to  those 
persons  entitled  to  take  life  estates,  according  to  the  provisions  of 
the  last  preceding  section  shall  be  void;  and  upon  the  death  of 
those  persons  entitled  to  take  the  remainder  shall  take  effect  in  the 
same  manner  as  if  such  void  estates  had  not  been  created.  "  *  "How 
long  ownership  may  be  suspended.  No  limitation  or  condition  shall 
suspend  the  absolute  ownership  of  personal  property  longer  than 
till  the  termination  of  lives  in  being  at  the  time  of  the  execution  of 

'  See  Perry  on  Trusts,  ?  391. 

'^  Rev.  Sts.  pt.  2  c.  4  tit.  4,  §?  1,  2.     For  a  collection  of  the  cases  that  have 
arisen  under  this  statute,  see  Gray  on  Perp.  ?  750. 
3  Eev.  Sts.  (1881)  ?  2962.     Eev.  Sts.  (1876)  c.  82,  ?  40. 
*  Rev.  Sts.  (1881)  |  2963.     Rev.  Sts.  (1876)  c.  82,  \  41. 
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the  instrument  containing  such  limitation  or  condition,  or,  if  in  a 
■will,  of  lives  in  being  at  the  death  of  the  testator. "  ' 

§  47,  In  Michigan,  Wisconsin  and  Minnesota  statutes  have  been 
passed ''  which  relate  to  the  subject  of  the  remoteness  of  interests  in  . 
land,and  the  provisions  of  these  statutes  are  substantially  the  same  as 
the  provisions  of  the  New  York  statutes  on  the  same  subject.  These 
StateSjhoweverjhave  not  passed  any  statutes  upon  the  subject  of  the 
remoteness  of  interests  in  personal  property. 

§  48.  In  California  statutes  have  been  passed'  which  relate  to 
the  -subject  of  the  remoteness  of  interests  in  both  real  and  personal 
property,  and  which  seem  to  be  taken  from  the  New  York  statutes. 
In  California,  however,  the  absolute  power  of  alienation  can  be  sus- 
pended during  the  lives  of  any  number  of  persons  in  being,  and  is 
not  limited,  as  in  New  York,  to  two  existing  lives. 

§  49.  In  England  *  and  Pennsylvania,^  the  statutory  modifica- 
tions of  the  rule  against  perpetuities  relate  only  to  the  subject  of 
accumulation. 

§  50.  In  all  the  other  States,except  perhaps  in  Louisiana,  where 
the  rules  of  property  were  derived  from  the  Koman  Law  or  the 
Code  Civil  of  Prance,  the  rules  of  the  common  law  on  the  subject 
of  the  remoteness  of  future  interests  prevail  and  are  in  force. 

'  Eev.  Sts.  (1881)  §  6057.  The  following  sections  relate  to  the  subject  of  ac- 
cumulation, they  are  referred  to  later.     See  §  211  post. 

2  2  Mich.  Comp.  Laws  (1871)  c.  147,  U  J4-21,  23,  24,  36;  2  Wis.  Eev.  Sts. 
(1858)  e.  83,  g?  14-21,  23,  24,  36;  Minn.  Gen.  Sts.  (1886)  c.  45,  U  14-21,  23, 
24,  36.  The  following  sections  of  each  of  these  statutes  relates  to  the  subject 
of  the  accumulation  of  rents  and  profits  from  land.     See  §  210,  post. 

3  Civil  Code,  §§  715-718,  770-777,  722.  ?§  723-726  relate  to  Accumulation. 
See  ?  212,  post. 

•  Thellusson  Act,  39  &  40  Geo.  III.  c.  98. 

*  St.  of  April  18th,  1853,  ?  9,  2  Bright.  Purd.  Dig.  (18S5)  1460,  pi.  9. 


(1298) 


CHAPTER  rV". 

ACCUMULATION  AT  COMMON  LAW. 

1.  Trusts  for  Accumulation  too  Remote. 

§  51.  A  trust  for  accumulation  must  be  confined  within  the  limits 
established  by  the  rule  against  perpetuities,  if  it  may  possibly 
go  beyond  these  limits  it  is  entirely  void  ab  initio.  If  the  arrival, 
of  the  period  fixed  for,  or  needed  for,  the  determination  of  a  trust 
for  accumulation  is  a  condition  precedent  to  the  gift  of  the  accu- 
mulated fund  and  if  this  period  may  possibly  fall  beyond  the  limits 
of  the  rule  against  perpetuities,  then  the  gift  of  the  accumulated 
fund  is  void  and  the  provision  for  accumulation  is  bad  altogether. 
The  Courts  cannot  cut  the  trust  down  to  the  legitimate  extent  by 
substituting  a  shorter  time  or  a  speedier  event  than  the  settlor  or 
testator  directs.'  And  the  persons  entitled  to  the  property  and  the 
income  which  the  law  releases  from  accumulation,  are  those  who 
would  have  been  entitled  to  them  had  the  direction  to  accumulate 
and  the  gift  of  the  accumulated  fund  both  been  omitted  from  the 
will.  In  this  case  the  gift  is  made  subject  to  the  illegal  direction 
to  accumulate  and  in  fact  out  of  the  accumulated  fund  itself;  the 
direction  to  accumulate  cannot  be  separated  from  the  gift,  without 
destroying  the  substantial  form  of  the  gift  itself,  consequently, 
since  the  form  of  the  gift  is  of  the  substance  of  it,  the  gift  itself 
fails  along  with  the  void  trust  for  accumulation. 

2.  Trusts  for  accumulation  in  connection  viith  estates  in  fee 
simple  and  absolute  interest  in  property. 

§  53.  "  The  rule  against  perpetuities,"  says  Mr.  Gray,''  "  is  not 
a  rale  of  construction,  but  a  peremptory  command  of  law.  It  is 
not,  like  a  rule  of  construction,  a  test,  more  or  less  artificial,  to  de- 
termine intention.  Its  object  is  to  defeat  intention.  Therefore 
every  provision  in  a  will  or  settlement  is  to  be  construed  _  as  if  the 

.  '  Southampton  v.  Hertford,  2  V.  &  B.  54;  Marshall  v.  Holloway,  2  Swanst. 
432;  Palmer  v.  Holford,  4  Euss.  403;  Vawdry  v.  Geddes,  1  Kuss.  &  M.  203; 
Curtis  «.  Lukin,  5  Beav.  147;  Boughton  v.  James,  1  Coll.  26,  45;  svib.  nom. 
Boughton  V.  Boughton,  1  H.  L.  Ca.  406;  Scarisbrick  v.  Skelmersdale,  17  Sim. 
187;  Turvini).  Newcome,  3  K.  &  J.  16;  Thorndike  v.  Loring,  15  Gray,  391; 
_Smith  V.  Cunningham e,  13  L.  E.  Ir.  480;  Armory  v.  Lord,  5  Selden,  403;  Lewis' 
Perp.  593-596;  Suppl.  183,e<ae(?;  Harg.  Thel.  Act,  I  74;  Gray  on  Perp.  ?§  671, 
674;  3  Dav.  Conv.  (3rd  ed.)  465,  note.  See  Cross  v.  Glennie,  3  Y.  &  C.  C.  C. 
237,  243;  Lewis'  Perp.  Suppl.  190;  Perry  on  Trusts,  ?  396. 
^  Gray  on  Perp.  'i  629. 
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rule  did  not.  exist,  and  then  to  the  provision  so  construed,  the  rule 
is  to  be  remorselessly  applied." 

§  53.  As  a  general  rule  neither  the  common  law  nor  equity,  either 
in  England  or  throughout  the  United  States,  allows  restraints  against 
the  alienation  of  property,  except  in  the  well  known  case  of  prop- 
erty settled  or  devised  to  the  sole  and  separate  use  of  married  women. 

§  54.  Any  restraint  against  ■  alienation  attached  to  estates  in  fee 
simple  or  vested  indefeasible  interests  in  chattels  real  or  personal, 
whether  legal  or  equitable  is  void.  Restraints  against"  alienation, 
however,  may  be  attached  to  the  separate  estates  of  married  wo- 
men. When,  therefore,  a  person  has  the  fee  simple  of  an  estate  or 
an  absolute  interest  in  chattels  real  or  personal,  whether  legal  or 
equitable,  and  no  other  person  has  in  any  event  any  interest,  present 
or  future,  either  in  the  principal  or  income,  he  can  sell  it,  mortgage 
it,  and  subject  it  to  his  debts,  and  any  provision  postponing  the 
transfer  or  payment  of  it  to  him  is  contrary  to  the  policy  of  the  law 
and,  therefore,  void  and  he  is  entitled  to  a  conveyance  at  once.' 
This  law  prevails  in  England  and  throughout  the  United  States 
generally,  except  possibly  in  Massachusetts." 

§  55.  So  when  a  provision  is  attached  to  an  absolute  gift  of 
property  postponing  its  transfer  or  payment  to  him,  who  is  abso- 
lutely entitled  to  the  full  and_  free  enjoyment  of  it,  until  a  certain 
period,  and  at  the  same  time  an  accumulation  is  directed  to  take 
place  until  the  gift  becomes  enjoyable,  then,  since  the  donee  of  the 
accumulated  fund  has  a  vested  indefeasible  right  to  the  possession 
of  the  corpus  of  the  gift  out  of  which  the  accumulations  are  di- 
rected to  issue,  and  is  entitled  absolutely  to  the  accumulations  them- 
themselves  as  they  arise,  the  direction  to  accumulate  is  an  illegal 
restraint  on  alienation,  and  the  donee  can  stop  the  accumulation'  at 
any  time  and  call  for  a  distribution  of  the  fund.  .Consequently 
such  directions  to  accumulate,  as  they  are  destructible  at  any  time, 
are  neither  obnoxious  to  the  rule  against  perpetuities  nor  to  the 
statutory  rules  against  accumulation.  And  the  bequest  of  the  ab- 
solute gift  of  the  property  will  be  good,  although  the  donee  should 

'  Piercy  v.  Roberts,  1  Myl.  &  K.  4;  In  re  Landon 's  .Trusts,  40  L.  J.  Ch.  370; 
Eocke  V.  Rocke,  9  Beav.  66;  Swaffield  v.  Orton,  1  De  G.  &  Sm.  326;  Be  Young's 
Settlement,  18  Beav.  199;  Magrath  v.  Morehead,  L.  R.  12  Eq.  .491;  Be  Jacob's 
Will,  29  Beav.  402;  Pearson  v.  Dolman,  L.  R.  3  Eq.  315;  Coventry  v.  Coventry,  2 
Dr.  &  Sm.  470;  Lane  «.  Lane,  8  Allen,  350;  Sears  v.  Putnam,  102  Mass.  5,  9;  Black- 
stone  Bank?).  Davis,  21  Pick; 42;  Mandlebaumi).  McDonell,  99  Mich.  78;  Turley 
V.  Massengill,  7  Lea.  353;  Dorland  v.  Dorland,  2  Barb.  63,  81;  Sanford  v.  Lack- 
land, 2  Dill  6;  Sparhawk  v.  Cloon,  125  Mass.  263;  Mebane  v.  Mebane,  4  Ired. 
Eq.  131;  Havens  v.  Healy,  1,5  Barb.  296;  Samuel  v.  Ellis,  12  B.  Monr.  479; 
Taylor  v.  Harwell,  65  Ala.  1 ;  Smith  v.  Moore,  37  Ala.  327;  Flonrnoy  v.  Johnson, 
7  E.  Monr.  693;  Davidson  v.  Kemper,  79  Ky.  5.  Even  Pennsylvania  prohibits 
inalienable  equitable  fees.  Keyser's  Appeal,  57  Pa.  St.  236;  see  Talbot  i;.  Jevers, 
L.  R.  20Eq,  255;  "Weatherall  v.  Thornburgh,  8  Ch.  D.  261,  but  see  Peard  a 
Kekewich,  15  Beav.  166,  and  Rhoads  v.  Rhoads,  43  111.  239.  but  see  also  Bra- 
man  V.  Stiles.  2  Pick.  460,  and  Russell  v.  Grinnell,  105  Mass.  425.  and  Broadway 
Bank  v.  Adams,  133  Mass.  170.     Gray  on  Restraints  on  Alienation,  U  105-124. 

".See  cases  cited  at  end  of  note  to  last  section. 
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allow  the  accumulations  to  go  on  as  directed  and  the  direction  should 
be  for  an  illegal  or  too  remote  period,  for  the  accumulations  njay 
be  stopped  within  the  legal  period,  and  the  Jaw  concerns  itself  with 
the  possibilities  of  an  illegal  direction  to  accumulate,  and  not  with 
the  fact  whether  the  donee  allows  the  accumulation  to  go  on  in  ac- 
cordance with  the  void  direction.' 

§  56.  Thus,  when  absolute  gifts  or  legacies  are  directed  not  to 
be  fully  enjoyed  until  some  years  after  the  donee  or  legatee  shall 
have  attained  bis  majority,  and  accumulation  is  directed  until  the 
gift  or  legacy  becomes  enjoyable,  then,  if  the  gift  or  legacy  can  be 
held  to  vest  or  be  payable  when  the  donee  or  legatee  attains  majority, 
the  fund  with  its  accumulations  will  be  ordered  to  be  transferred  at 
that  age;  the  subsequent  accumulations  failing  and  becoming  vo'id.^ 
In  .Goring  v.  Gosling,  Sir  W.  P.  Wood,  V.  C,  said:^  "The  prin- 
ciple of  this  Court  has  always  been  to  recognize  the  right  of  all 
■persons  who  attain  the  age  of  twenty-one  to  enter  upon  the  absolute 
use  and  enjoyment  of  the  property  given  to  them  by  a  will,  not- 
withstanding any  directions  by  the  testator  to  the  effect  that  they 
are  not  to  enjoy  it  until  a  later  age;  unless,  during  the  interval,  the 
property  is  given  for  the  benefit  of  another.  If  the  property  is 
once  theirs,  it  is  useless  for  the  testator  to  attempt  to  impose  any 
fetter  upon  their  enjoyment  of  it  in  full,  so  soon  as  they  attain 
twenty-one.  And  upon  that  principle,  unless  there  is  in  the  will, 
or  in  some  codicil  to  it,  a  clear  indication  of  an  intention  on  the 
part  of  the  testator,  not  only  that  his  devisees  are  not  to  have  the 
enjoyment  of  the  property  he  has  devised  to  them  until  they  attain 
twenty-five,  but  that  some  other  person  is  to  have  that  enjoyment, 
or  unless  the  property  is  so  clearly  taken  away  from  the  devisees 
.  up  to  the  time  of  their  attaining  twenty-five  as  to  induce  the  Court 
to  hold'that,  as  to  the  previous  rents  and  profits,  there  has  been  an 
<  intestacy,  the  CouTt  does  not  hesitate  to  strike  out  of  the  will  any 
direction  that  the  devisees  shall  not  enjoy  it  in  full  until  they  attain 
the  age  of  twenty-five  years." 

§  57.  When  property  is  given  to  trustees  in  trust  with  a  discre- 
tion as  to  time,  mode  or  amounts,  in  which  a  trust  fund  is  to  be  ap- 
plied for  the  cestui  que  trust,  and  no  other  person  has,  upon  any 
event,  any  interest  either  in  the  principal  or  income  of  the  fund,  the 

'  Saunders  v.  Vautier,  4  Beav.  115,  Cr.  &  Ph.  240;  Tregonell  v.  Sydenham,  3 
Dow.  194  ;  Conner  v.  Ogle,  4  Md.  Ch.  443  ;  Oddie  v.  Brown,  4  De  G-.  &  J.  179  ; 
Bateman  v.  Hetchkin,  10  Beav.  426  ;  Phipps  v.  Kelynge,  2  V.  &  B.  57  note  (6), 
?  17,  ante.  Bacon  v.  Proctor,  T.  &  E.  31  ;  Briggs  v.  Oxford,  1  De  G.  M.  &  G. 
363;  Williams  v.  Lewis,  6  H.  L.  Ca.  1013;  Eocke  v.  Eocke,  9Beav.  66;  Magrath 
V.  Morehead,  L.  E.  13  Eq.  491,  Lewis  on  Perp.  640;  Perry  on  Trusts,  381;  and 
Thorndike  v.  Loring,  l5  Gray,  391,  and  Fosdiek  v.  Fosdick,  6  Allen,  41,  dis- 
cussed in  Gray  on  Perp.  ?  242. 

*  Josselyn  v.  Josselyn,  9  Sim.  63;  Saunders  v.  Vautier,  4  Beav.  115,  Cr.  & 
Ph.  240 ;  Gosling  v.  Gosling,  H.  E.  V.  Johns.  265.     See  also  Curtis  v.  Lukin, 

5  Beav.  147  ;  Hilton  v.  Hilton,  L.  E.  14  Eq.  468 ;  Coventry  v.  Coventry,  2  Dr. 

6  Sm.  470. 

^  H.  E.  V.  Johns.  272. 
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discreliion  is  to  be  disregarded  after  the  cestui  que  trust  reaches 
twenty-one,  at  which  time  he  is  entitled  to  a  con'^eyanoe  of  it  and 
it  can  be  taken  for  his  debts.  Here  the  trustees  may  have  a  dis- 
cretion either  to  apply  so  muchof  the  income  of  the  fund  as  they 
in  their  judgment  think  best  or  to  add  the  income  to  the  principal,' 


3.  Trusts  for  accumulation  in  connection  with  estates  in  fee  tail. 

§  58.  Any  provision  restraining  the  alienation  of  an  estate  tail, 
except  that  devised  or  settled  to  the  sole  and  separate  use  of  mar- 
ried women,  can  be  destroyed  by  the  barring  of  the  estate  tail  by  a 
common  recovery. 

§  59.  Limitations  subsequent  to  an  estate  tail,  which  must  take 
effect  during  the  existence  of  the  estate  tail  or  at  the  moment  of  its 
determination,  or  not  at  all,  can  be  destroyed  by  the  barring  of  the 
estate  tail  by  a  common  recovery,  ^  consequenUy  such  limitations, 
being  destructible  at  any  time  by  the  tenant  in  tail,  do  not  tend  to 
restrain  the  free  enjoyment  and  disposition  of  property  and  cannot 
be  obnoxious  to  the  objection  of  remoteness.' 

§  60.  So  a  direction  to  accumulate  concurrent  and  in  connection 
with  an  estate  tail  cannot  be  void  for  remoteness  if  the  tenant  in 
tail  has  a  vested  indefeasible  interest  and  can  stop  the  accumula- 
tion at  any  time  by  the  barring  of  the  estate  tail. 

§  61.  But  interests  precedent  to  an  estate  tail  are  not  barrable 
and,  being  indestructible,  may  be  obnoxious  to  the  objection  of  re- 
moteness and  therefore  void.  * 

§  63.  So  where  a  term  precedent  to  estates  tail  is  limited  to 
trustees,  upon  trusts  for  the  accumulation  of  rents  during  the  minor- 
ities of  successive  tenants  in  tail,  the  trusts  are  void  for  remoteness, 
even  though  such  tenants  in  tail  have  a  vested  interest  in  the  accu- 
mulations.^ 

. '  Piercy  v.  Roberts,  1  Myl.  &  K.  4;  Mebane  v.  Mebane,  4  Ired.  Eq.  13l; 
Daniels  v.  Eldridge,  125  Mass.  356;  Havens  v.  Healy,  15  Barb.  296;  Hilton  v. 
Hilton.  L.  E.  14  Eq.  468;  See  also  Kyser's  Appeal,  57  Pa.  St.  236,  for  Penn- 
sylvania law,  but  see  Russell  v.  Grinnell,  105  Mass.  425;  Braman  v.  Stiles,  2 
Pick.  460  and  Broadway  Bank  v.  Adams,  133  Mass.  170. 

"  Theobald  on  Wills,  432  (2nd  ed). 
•   '  Cole  V.  Sewell,  4  Dr.  &  War.  1;  2  H.  L.  186;  Doe  d.  Winter  v.  Perratt,  9 
CI.  &  F.  606;  Heasman  v.  Pearse,  7  Ch.  275;  see  also  Theobald  on  Wills,  431: 
Gray  on  Perp.,  §?  443-449. 

*  Case  V.  Drosier,  2  Kee.  764;  5  M.  &  Cr.  246;  Svkes  v.  Sykes,  13  Eq.  56; 
see  this  latter  case  justly  criticised  in  Gray  on  Perp.  |^  469,  470. 

*  Southampton  v.  Hertford,  2  V.  &  B.  54;  Marshall  v.  HoUoway,  2  Swanst. 
432:  Scarisbrick  v.  Skelmersdale,  17  Sim.  187;  Lade  v.  Holford,  1  W.  Bl.  428; 
Amb.  479;  3  Burr.  1416,  ante,  ?  16  ;  Cross  v.  Glennie,  2  Y.  &  C.  C.  C.  237; 
Browne  v.  Stoughton,  14  Sim.  369;  Turvin  v.  Newcome,  3  K.  &  J.  16;  Plover 
V.  Bankes,  L.  R.  8  Eq,  115;  Cochrane  v.  Cochrane,  11  L.  R.  Jr.  361;  see  Lewis' 
Perp.  Suppl.  183,  el  seq.;  Marsden  Perp.,  155,  et  sea.;  1  Jarm.  on  Wills  (4th  ed.), 
274:  Theobald  on  Wills,  432;  Gray  on  Perp.,  ?g  462-468. 
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4.   Trusts  for  Accumulation  in  connection  ivith  estates  for  life. 

§  63.  Any  provision  restraining  the  alienation  voluntary  or  in- 
voluntary of  a  life  estate  or  interest,  in  either  real  or  personal  prop- 
erty, whether  legal  or  equitable,  except  that  devised  or  settled  to 
the  sole  and  separate  use  of  married  women,  is  void.'  Acondition  or 
conditional  limitation  on  alienation,  however,  attached  to  a  life  estate 
or  interest  in  either  real  or  personal  property  is  good.^ 

§  64.  So  a  direction  to  accumulate  concurrent  and  in  connection 
with  a  life  estate  or  interest,  can  be  stopped  at  any  time  by  the  life 
tenant  if  he  is  the  person  to  whom  the  accumulated  fund  is  to  be 
paid,  and  has  a  vested  indefeasible  interest  in  the  accumulations  as, 
they  arise,  or  an  absolute  right  for  life  to  the  possession  of  theprop  ■ 
erty.outof  which  such  accumulations  issue.  Consequently  such 
directi6n  to  accumulate,  being  destructible  at  any  time  by  the  life 
tenant,  cannot  be  too  remote. 

§  65.  "But  suppose"  says  Mr.  Gray'  "as  is  often  done  to  save 
property  from  creditors,  that  it  is  given  to  A.  and  his  heirs  in  trust ' 
to  pay  the  income  to  B.  for  life,  and  on  B.'s  death  to  pay  the  in- 
come among  B.'s  (unborn)  children  as  the  trustee  and  his  heirs 
may  in  bis  or  their  discretion  think  fit,  or  at  his  or  their  discretion 
to  add  the  income  to  the  principal.  Here,  in  order  to  give  any  in- 
terest to  any  child,  or  in  order  that  any  sum  should  be  added  to 
the  principal,  the  trustee  must  exercise  his  discretion  to  that  end; 
the  exercise  of  such  discretion  is  a  condition  precedent,  and  as  that 
discretion  may  not  be  exercised  in  that  way  till  too  remote  a  period, 
it  would  seem  that  the  whole  gift  upon  B.'s  death  is  void.  Even  if 
there  is  no  discretion  too  add  the  income  to  the  principal,  but  only 
the  discretion  to  distribute,  the  gift  would  seem  too  remote;  for 
though  the  whole  class  have  a  vested  right,  yet  the  share  of  each 
member  depends  upon  the  prior  exercise  of  discretion  by  the  trus- 
tee. Perhaps  such  a  gift  to  unborn  children  may  be  held  good  aa 
a  gift  to  them  in  equal  shares,  the  discretion  to  modify  the  amount 
of  the  shares  and  to  add  any  part  of  the  income  to  the  principal  be- 
ing rejected,  somewhat  as  a  restraint'  on  alienation  during  covertui'e 
is  rejected  when  attached  to  the  gift  of  a  life  estate  to  an  unborn 
child."  "  To  apply  the  principle,  however,  the  clause  giving  the 
trustees  discretion,  must  be  separate  from  the  gift."  * 

"  In  Pennsylvania  and  Massachusetts,  however,  restraints  against  alienation 
can  be  attached  to  equitable  life  interests,  see  ?  120  ei.  aeq.  post.  In  the  Fed- 
eral Courts  the  dicta  are  conflicting.  And  in  several  of  the  States  such  re- 
.straitits  are  more  or  less  permitted  by  statute.  See  Gray  on  Restraints  on 
Alienation,  |?  134-277  a. 

'  See  Gray  on  Restraints  on  Alienation,  ??  78-100. 

'  Gray  on  Perp.  ^  246  ;  see  also  Gray  on  Res.  against  Alienation,  ?  260. 

♦  Gray  on  Perp.  §  439.  See  also  Hilton  v.  Hilton,  L.  R.  14  Eq.  468.  Such 
discretionary  powers  to  accumulate  are  subject  to  the  statutory  rules  against 
accumulation  just  as  they  are  subject  to  the  rule  against  perpetuities. 
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5.   Vested  interests  in  general. 

§  66.  And  generally,  although  an  accumulation  may  be  directed, 
wiuch  may  possibly  extend  beyond  the  limits  allowed  by  the  rule 
against  perpetuities,  yet,  if  the  whole  beneficial  interest  must,  by 
the  terms  of  the  settlement,  become  vested  and  the  beneficiaries  them- 
selves come  into  existence  or  be  ascertained,  if  at  all,  and  have  a 
vested  right  to  possession,  vrithin  the  limits  allowed  by  the  rule 
against  perpetuities,  the  direction  to  accumulate  cannot  "be  too  re- 
mote, for  in  this  case  the  beneficiaries  themselves  may  immediately 
upon  the  vesting,  and,  therefore,  within  the  allowed  limits,  put  an 
end  to  the  accumulation.'  And  it  has  been  held,  especially  in  con- 
nection with  charitable  gifts,  that  when  an  illegal  or  void  direc- 
tion to  accumulate  is  independently  engrafted  upon  a  gift  other- 
wise good,  the  gift  may  be  held  good,  if  the  direction  to  accumu- 
late is  separable  from  the  gift  and  can  be  stricken  out  without  de- 
stroying its  substantial  form,  but  the  direction  to  accumulate  is  bad 
■  altogether.^ 

§  67.  A  trust  for  the  accumulation  of  income  for  the  purpose  of 
paying  off  debts  or  incumbrances  upon  the  estate  of  the  testator  is 
not  void  for  remoteness,  although  its  duration  be  unlimited,  for  the 
creditors  have  an  immediate  present  charge  on  the  property,  and 
can  put  an  end  to  the  accumulation  at  any  time.'  But  a  trust  for 
accumulation  for  the  purpose  of  paying  off  the  debts  of  a  stranger 
is  subject  to  the  rule  against  perpetuities  and  is  valid  only  for  the 
period  allowed  by  that  rule.* 

§  68.  A  direction  to  accumulate  until  a  fund  reaches  a  certain 
amount,  and  then  to  apply  it  for  the  benefit  of  certain  named  per- 
sons for  their  lives  and  the  life  of  the  survivor,  although  its  dura- 
tion may  be  unlimited,  is,  nevertheless,  not  void  for  uncertainty  or 
remoteness,  if  the  fund,  whether  it  has  reached  the  amount  directed 
or  not,  is  to  be  divided  at  the  death  of  the  survivor,  for  in  this  case, 
since  the  fund  becomes  vested  within  the  limits  of  the  rule  against 
perpetuities,  the  accumulation  may  be  stopped  at  any  time  and  the 
fund  disposed  of.     This  point  was  decided  in  Oddie  v.  Brown,*  where 

'  Oddie  V.  Brown,  4  De  G.  &  J.  179  ;  Bateman  v.  Hotchkin,  10  Beav.  426  ; 
Bacon  v.  Proctol-,  T.  &  E.  31 ;  and  see  Briggs  r.  Earl  of  Oxford,  1  De  G.  M.  &  G. 
363 ;  Williams  v.  Lewis,  6  H.  L.  Cas.  1013.  Lewin  on  Trusts,  (8th  ed.),  90 ; 
Otis  V.  Coffin,  7  Gray,  511. 

'  Haxtun  v.  Corse,  2  Barb.  Ch.  506  ;  Craig  v.  Craig,  3  Barb.  Ch.  76  ;  Martin 
V.  Margham,  14  Sim.  230 ;  Williams  v.  Williams,  4  Belden,  525 ;  Phelps  i). 
Pond,  23  N.  Y.  69  ;  Kilpatrick  v.  Johnson,  15  N.  Y.  322  ;  Hawley  v.  James,  5 
Paige.  318;  Perry  on  Trusts,  g  396.;  see  R  74-18  post. 

'  Southampton  u.  Hertford,  2  V.  &  B.  54,  65  ;  Bacon  v.  Proctor,  T.  &  E.  31, 
40 ;  Bateman  v.  Hotchkin,  10  Beav.  426  ;  Tewart  v.  Lawson,  L.  E.  18  Eq.  490. 
1  Jarm.  Wills  (4th  ed.),  275,  306  ;  Briggs  v.  Earl  of  Oxford,  1  Be  G.  M.  &  G. 
363  ;  but  see  Scarisbrick  v.  Skelmersdale,  17  Sim.  187  ;  see  also  Gray  ou  Perp. 
U  415,  417,  486. 

*  See  1  Jarm.  on  Wills  (4th  ed.),''306. 

'  4.De.  G.  &.  J.  179,  reversing  S.  C.  28  L.  J.  Ch.  542,  4  Jur.  N.  S.  605.  See 
4  Jnr.  N.  S.  Pt.  2.  337. 
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Lord  Justice  Turner  said,  "The  miscbief  against  which  the  law  as 
to  remoteness  is  directed  in  this,  that  property  is  rendered  inalien- 
able by  the  suspension  of  the  vesting;  but  if  the  interest  be  vested 
this  mischief  does  not  exist.  Suppose  that  a  fund  was  directed  to 
be  accumulated  simply  for  the  benefit  of  a  particular  individual 
until  a  certain  amount  was  reached  which  might  not  be  reached 
within  the  period  allowed  by  law  for  the  suspension  of  vesting,  it 
surely  could  not  be  said  that  the  disposition  was  void  for  remote- 
ness, when  th'e  individual  might,  at  any  time,  stop  the  accumula- 
tion and  dispose  of  the  fund;  and  if  such  a  disposition  would  not  be 
void  on  the  ground  of  remoteness,  I  do  not  see  how  the  disposition 
in  this  case  can  be  held  to  be  void  upon  that  ground." 

§  69.  So  a  direction  to  accumulate  for  a  term  of  thirty  years  is 
not  void  for  remoteness  when  tl^e  income  to  be  accumulated  is  to 
pay  a  legacy  to  a  person  in  being.' 

§  70.  In  Curtis  v.  Lukin''  a  testator  bequeathed  leaseholds  in 
Church  street,  having  sixty  years  to  run,  and  as  to  which  there 
was  no  obligation  on  the  part  of  the  lessor  to  renew,  to  A.  for  life, 
with  remainder  to  the  children  she  should  leave,  and  in  default  to 
B.  He  bequeathed  to  trustees  other  leaseholds,  upon  trust  to  accu- 
mulate the  rents,  until  the  leases  of  the  Church  street  property 
"  should  become  nearly  expired,"  and  then  to  apply  such  part  thereof 
as  should  be  necessary  in  the  renewal  of  the  Church  street  property, 
for  the  benefit  of  the  respective  persons  to  whom  he  had  before,  by 
his  will,  given  the  same,  and  the  residue,  after  answering  the  pur- 
pose aforesaid,  he  gave  to  his  residuary  legatees.  It  was  held,  that 
the  trust  for  accumulation  and  renewal  was  void  for  remoteness  and 
uncertainty  because  the  respective  interests  and  relative  rights  of 
the  parties  could  not  be  ascertained  until  the  time  of  renewal  arrived. 
In  this  case  the  parties  could  at  any  time  during  the  interim  put  an 
end  to  the  accamulation  and  agree  tipon  a  distribution  among  them- 
selves. But  this  could  not  affect  the  legal  construction,  for  not  only 
must  a  gift  vest  and  the  donee  come  into  existence  and  be  ascer- 
tained, if  at  all,  and  have  a  vested  right  to  possession,  within  the 
limits  allowed  by  the  rule  against  perpetuities,  but  the  interests  of 
the  respective  parties  in  the  property,  must  be  capable  of  ascertain- 
ment within  that  period,  otherwise  tiie  gift  will  be  void  for  remote- 
ness.' 

§  71.  "It  has  long  been  an  established  rule  for  the  guidance  of 
the  Court,  that  all  estates  are  to  be  holden  vested,  except  estates  in 
the  devise  of  which  a  condition  precedent  to  the  vesting  is  so  clearly 
expressed  that  the  Courts  cannot  treat  them  as  vested  without  decid- 

'  Williams  v.  Lewis,  6  H.  L.  C.  1013.  So  an  accumulation  to  pay  future  lega- 
cies was  held  good  in  Godden  v.  Crowhurst,  10  Sim.  642.  In  Illinois,  in  the 
absence  of  statutory  rules  against  accumulation,  a  trust  to  accumulate  4ncome 
for  fifteen  years,  and  then  divide,  was  held  good.     Ehoads  v.  Ehoads.  43.  111.  239. 

'  5  Beav.  147. 

^  See  also  Phipps  r.  Kelynge,  2  V.  &  B.  57  note,  and  Southampton  v.  Hert- 
ford, 2  V.  &  B.  54,  62,  63j  Gray  on  Perp.  U  268-278,  675. 
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ing  in  direct  opposition  to  the  terms  of  the  will.  To  accomplish 
this,  words  of  seeming  condition  are,  if  possible,  held  to  have  only 
the  effect  of  postponing  the  right  of  possession;  and  if  the  devise 
be  clearly  conditional,  the  condition  will,  if  possible  be  construed 
as  a  condition  subsequent  and  not  precedent,  so  as  to  confer  an 
immediately  vested  estate,  subject  to  be  divested  on  the  happening 
of  the  contingency." '  The  Courts,  therefore,  will  not  adopt  a  con- 
struction of  a  will  or  settlement  which  will  offend  against  the  rule 
against  perpetuities  or  the  statutory  rules  against-  accumulation 
unless  the  language  employed  requires  such  a  construction,  if  in 
other  respects  these  instruments  can  be  sustained.^ 

§  73.  When  a  testator  bequeaths  his  personal  estate  to  trustees 
upon  trust  to  be  converted  and  laid  out  in  the  purchase  of  real 
property,  and  such  property  is  directed  to  be  settled  under  limita- 
tions which  render  it  capable  of  immediate  enjoyment,  or  when  a 
testator  devises  his  real  estate  to  trustees,  upon  trust  for  sale  and 
conversion,  for  the  benefit  of  A.  for  life,  with  remainders  over,  but 
in  both  cases  the  period  of  conversion  is  left  to  the  discretion  of  the 
trustees  ;  and  when  to  such  dispositions  is  added  an  express  or  im- 
plied direction  for  accumulation  until  the  conversion  is  complete; 
"  In  such  cases  "  says  Mr.  Hargrave,  ^  "  the  accumulation  apparently 
might  endure,  and  the  beneficial  enjoyment  of  the  property  be  post- 
poned according  to  the  discretion  of  the  trustees  ;  accumulations  of 
this  class  are  not  allowed  to  this  indefinite  period,  but  are  re- 
strained to  a  period  sufficient  for  the  due  ascertainment  of  the  prop- 
erty liable  to  the  trust,  for  the  discharge  of  all  incumbrances  upon 
it,  and  for  its  proper  investment  in  the  manner  directed  by  the 
testator,  and  thenceforth,  if  the  conversion  be  not  complete,  the 
rents,  profits,  and  produce  of  the  property  become  enjoyable,  and 
accumulation  thereof  ceases." 

§  73.  Consequently,  in  these  cases  the  Courts  have  decided,  in 
order  to  prevent  the  hardship  that  would  fall  upon  the  person  hav- 
ing the  vested  indefeasible  interest,  if  the  conversion  was  deferred 
and  the  accumulation  continued  for  a  long  period,  either  from  tin- 
avoidable  circumstances  or  from  the  dilatoriness  of  the  trustees, 
that  in  no  case  shall  accumulation  continue  for  more  than  one  year 
from  the  testator's  death ;  although  the  testator  may  have  expressly 
directed  accumulation  until  the  investment  is  complete.*    But  in 

'  Hawkiii's  Wills  237. 

^  Martelli  v.  Holloway,  L.  E.  5  H.  L.  532;  Oddie  v.  Brown,  4  De  G.  &.  J. 
179,  reverains  S.  C.  28  L.  J.  Ch.  542,  4  Jur.  N.  S.  605.  See  4  Jur.  N.  S.  pt.  2, 
337;  Thouron's  estate,  11  "W.  N.  C.  286,  S.  C.  18  "W.  N.  C.  56. 

'.Harg.  Thel.  Act.  §  123,  p.  159. 

*  Sitwell  V.  Bernard,  6  Ves.  520  ;  Entwistle  v.  Markland,  Stnart  v.  Bruere, 
cited  lb.  528,  529;  Griffith  v.  Morrison,  cited  1  ,T.  &"W.  311;  Tucker  i'.  Boswell, 
5  Beav.  607 ;  Kilvington  v.  Gray,  2  S,  &.  S.  396  ;  Parry  v.  Warrington,  6  Mac. 
155  ;  Stair  v.  Macgill,  1  Bligh.  N.  S.  662  ;  Noel  v.  Lord  Henley,  7  Price,  251 ; 
Vickers  v.  Scott,  3  M.  &  K.  500  ;  and  see  Vigor  v.  Harwood,  12  Sim.  172 : 
Greisley  v.  Earl  of  Chesterfield,  13  Beav.  288  ;  Beanland  v.  Halliwell,  1  C.  P. 
Cooper,  t.  Cottenham,  169,  note  (a). 
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some  cases  ■where  there  is  no  express  direction  to  accumulate,  the 
person  having  the  vested  indefeasible  right  to  possession  is  even 
entitled  to  an  interest  in  the  first  year's  income.' 


6.   Trusts  for  accumulation  in  connection  with  charitable  gifts.  ■ 

§  74.  "  If  the  gift  in  trust  for  charity,"  says  Lord  Selborne, 
C.,  in  Chamberlayne  v.  Brockett,^  "is  itself  conditional  upon  a 
future  and  uncertain  event,  it  is  subject,  in  our  judgment,  to  the 
same  rules  and  principles  as  any  other  estate  depending  for  its 
coming  into  existence  upon  a  condition  precedent.  If  the  condition 
is  never  fulfilled,  the  estate  never  arises;  if  it  is  so  remote  and  in- 
definite as  to  transgress  the  limits  of  time  prescribed  by  the  rules 
of  law  against  perpetuities,  the  gift  fails  ab  initio.  ^  "We  agree 
with  what  was  said  by  the  Master  of  the  Rolls  in  Cherry  v.  Mott,* 
that  '  there  may  no  doubt  be  a  conditional  legacy  to  a  charity  as 
well  as  for  any  other  purpose.'  "  Consequently  a  trust  for  accumu- 
lation in  connection  with  a  contingent  gift  to  a  charity  is  void  if 
the  gift  of  the  accumulated  fund  is  too  remote. 

§  75.  The  tendency  of  the  Court,  however,  is  to  construe  all 
gifts  to  charities  as  unconditional  and  immediate  and  not  subject 
to  a  condition  precedent  unless  the  language  of  the  donor  abso- 
lutely requires  such  a  construction.  Such  unconditional  gifts, 
therefore,  being  immediate  cannot  be  obnoxious  to  the  objection  of 
remoteness;  for  if  the  particular  manner  of  carrying  out  the  char- 
ity indicated  by  the  donor  is  too  remote,  it  will  be  carried  out  cy 
pres.^  Consequently  a  direction  to  accumulate  in  connection  with 
such  gifts,  if  too  remote,  would  seem  to  be  destructible  at  any  time 
and  the  income  immediately  distributable  in  charity;  the  heirs  or 
next  of  kin  are  not  let  in.^ 

'  Stotti).  Hollingworth,  3  Mad.  161  ;  Taylors.  HibbeVt,  1  J.  &  W.  308;  An- 
gerstein  v.  Martin,  T.  &  E.  238:  Hewitt  v.  Morris,  T.  &  E.  244;  Macphersonti. 
Macpherson,  16  Jur.  847;  Lewin  ou  Trusts,  301,  302. 

'  L.  E.  8  Ch.  206,  211. 

'  Cherry  v.  Mott,  1  Myl.  &  Ct.  123,  131,  132;  A.  G.  v.  Goulding,  2  Bro.  C.  C. 
428  ;  A.  G.  «.  Bishop  of  Oxford,  cited  4  Ves.  431  ct.  seg.;  A.  G.  o.  "Whitchurch, 
3  Ves.  Jr.  141  ;  Corbyn  v.  French,  4  Ves.  418  ;  Clark  v.  Taylor,  1  Drew  642 
Carbery  ».  Cox,  3  Ir.  Ch.  231  ;  Sims  v.  Quinlan,  16  Ir.'Ch.  191  ;  17  Ir.  Ch.  43 
De  Th^mmines  v.  Bonneval,  5  Euss.  288;  Jocelyn  v.  Nott.  44  Conn.  55;  A.  G 
■<!.  Jolly,  2  Strob.  Eq.  379  ;  1  Jarm.  Wills  (4th  ed.)  245  et.  seg.;  Tud.   L.  C.  -in 
Real  Prop.  (3rd  ed.)  580,  581;  Gray  on  Perp.  §g  605-607. 

*  1  Myl.  &  Cr.  132. 

5  Gray  on  Perp.,  U  607,  678. 

«  Martin  r.  Margham,  14  Sim.  230;  Odell  v.  Odell,  10  Allen,  1;  Philadelphia 
V.  Girard,  45  Pa.  St.  9:  Curran  v.  Philadelphia  Trust  Co.,  15  Phila.  84;  A.  G. 
V.  Poulden,  3  Hare,  555;  American  Academy  «.  Harvard  College,  12  Gray,  582; 
Tainter  v.  Clark,  5  Allen,  66;  Williams  i'.  Williams,  8  N.  Y.  525,  538;  Levy  v. 
Levy,  40  Barb.  585;  33  N.  Y.  97;  A.  G.  v.  Butler,  123  Mass.  304;  Wilson  ,-. 
Lynt,  30  Barb.  124;  Parkhurst«.  Eoy,  7  Ont.  Ap.  614;  Ogilvie  v.  Kirk  Session 
of  Dundee,  8  D.  1229;  Maxwell  e.  Maxwell,  5  E.  248;  Ewen  v.  Bannerman,  2 
Dow.  &  CI.  474;  mb  nom.  Ewen  v.  Magistrates  of  Montrose,  4  Wils.  &  Sh.  340; 
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§  76.  When  there  are  statutory  rules  against  accumulation, 
trusts  for  accumulation  in  connection  with  charitable  gifts  will  be 
governed  by  the  rules  of  the  statutes,  unless  they  are  specially  ex- 
cepted.' 

§  77.  The  principle,  that,  when  there  is  an  indefeasible  gift  to  a 
legatee,  a  direction  to  accumulate  the  income  thereof  is  a  restraint 
against  alienation  and  void  and  the  legatee  can  stop  the  accumula- 
tions at  any  time,"  has  been  held  not  to  apply  where  the  legatees 
are  charities.'  In  Harbin  v.  Masterman,*  there  were  immediate 
gifts  to  charities  and  a  direction  to  accumulate  the  income  thereof 
for  a  certain  period.  It  was  held  that  the  charities  were  not  en- 
titled to  have  the  accumulations  stopped,  and  to  be  paid  at  once, 
but  that  the  accumulations  must  go  on  till  farther  ordered.  And 
again  in  Biddle's  Appeal '  a  testator  devised  and  bequeathed  all  his 
estate  to  his  executors  in  trust  to  permit  one  A.  to  occupy  certain 
premises  during  her  lifetime,  end  as  to  all  the  rest  of  the  estate  to 
let  the  realty  and  invest  the  personalty.  He  directed  that  out  of 
{he  income  of  his  said  estate  the  insurance  and  taxes  on  the  premi- 
ses occupied  by  A.  should  be  paid,  and  alsa  divers  annuities.  Af- 
ter the  death  of  A.,  and  of  the  annuitants,  he  directed  his  executors 
to  convey  and  transfer  his  whole  estate  with  the  accumulations  to 
a  charity.  It  was  held  that  no  part  of  the  estate  or  accumulations 
should  be  conveyed  or  transferred  to  the  charity  until  the  death  of 
A.  and  of  the  annuitants,  and  that  accumulation  could  continue  in 
the  meantime. 

§  78.  If  it  is  the  intention  of  the  Courts,  therefore,  to  respect 
the  postponement  of  the  use  and  enjoyment  of  vested  gifts  to  chari- 
ties when  similar  directions  are  declared  invalid  where  the  legatees 
are  individuals,  (and  there  seems  to  be  some  ground  for  allowing 
the  exception)  then,  all  provisions  for  the  accumulation  of  the  in- 
come of  immediate  gifts  to  charities,  since  they  cannot  be  stopped 
at  any  time,  are  subject  to  the  rule  against  perpetuities  and  also  to 
the  statutory  rules  against  accumulation  unless  especially  excepted. 

Hillyard  v.  Miller,  10  Pa.  St.  326;  1  Jarman  "Wills  (4th  ed.),  251;  American 
Kote  13;  Gray  ou  Perp.,  §  678;  and  see  McDonough  v.  Murdock,  15  Howard, 
415;  Potteru.  Thornton,  7E.  1.252;  Bispham's  Equity,  ^  133;  Perry  on  Trusts, 
p.  502. 

'  Martin  v.  Margham,  14  Sim.  239;  Matter  of  Starr,  2  Dem.  141;  Kilpatrick 
V.  Johnson,  15  N.  Y.  322;  Perry  on  Trusts,  g  738.  In  New  York  trusts  for 
charities  are  subject  to  th?  same  rules  against  perpetuities  as  the  ordinary 
trusts.  Levy  v.  Levy,  33  N.  Y.  97;  "Wilson  v.  Lynt,  30  Barb.  124;  6  How.  318; 
'  Bascomb  v.  Albertsou,  34  N.  Y.  504;  Wetmore  v.  Parker,  7  Lansing,  121 ;  Rose 
V.  Rose,  4  Abb.  Ct.  of  Appeal,  108;  see  also  ?  209,  post.        i 

^  See  ?  52,  et  seq.,  ante. 

'  Harbin  v.  Masterman,  L.  R.  12  Eq.  559;  Biddle's  Appeal,  12  W.  N.  C.  231, 
reversing  S.  C.  aub  nom.  Derbyshire's  Estate,  11  "W.  N.  C.  22. 

*  L.  R.  12  Eq.  559. 

'  12  "W.  N.  C.  231. 


(1308) 


AGCUMULATION  AT  COMMON  LAW.  43 

7.  Trusts  for  accumulation  b-j  force  cf  law  during  minorities  and 
lunacies. 

§  79.  In  all  cases  where  infants  become  entitled  to  the  beneficial 
ownership  of  property,  the  rents  and  profits  of  the  property  to 
which  the  infant,  if  of  full  age,  would  have  been  entitled,  except 
necessary  allowances  for  maintenance,  &c.,  are  by  the  law  itself 
removed  from  enjoyment  and  circulation  and  accumulated  either 
in  the  hainds  of  the  guardian  or  trustee,  or  in  the  Court  until  the 
infant  attains  the  age  of  twenty-one  years,  either  for  the  benefit  of 
the  infant  himself  or  of  his  representatives.  '  But  every  carefully 
di'awn  trust  instrument  contains  an  express  direction  to  accumulate 
the  income  of  an  infant's  trust  fund,  which  may  not  be  required  for 
maintenance  ;  but  in  the  absence  of  such  a  positive  direction,  it 
will  be  equally  the  duty  of  the  trustees  to  make  this  accumulation. 

§  80.  Ill  cases  also  oJE  the  lunacy  of  the  person  beneficially  en- 
titled under  the  limitations  of  a  will  or  settlement,  the  Court  is  ac- 
customed to  direct  an  accumulation  of  the  surplus  income  of  the 
lunatic's  property  until  his  death  or  his  becoming  sui  juris.  ^ 

8.  Maintenance  out  of  accumulations  during  minorities. 

§  81.  Accumulation  is  frequently  directed  during  the  minority 
of  a'  devisee  or  legatee.  An  express  direction,  however,  to  accumu- 
late during,  minorities  does  not  necessarily  prevent  the  estate  or  in- 
terest from  being  vested,  and,  therefore,  the  iufant  who  is  the  per- 
son to  whom  the  accumulations  are  to  be  paid  has  a  vested  inde- 
feasible interest  in  the  accumulations  as  they  arise,  and  he  can  stop 
the  accumulation  when  he  attains  twenty  one  j'ears  of  age.  There- 
fore, if  nothing  is  said  about  maintenance  in  the  meantime,  in 
a  proper  case,  the  Court  usually  allows  and  directs  maintenance 
during  infancy,  where  the  consent  of  the  person  to  whom  the  prop- 
erty is  given  over  has  been  obtained.^  So  maintenance  is  forthwith 
allowed  in  the  case  of  a  devise  or  legacy  to  a  class  of  infants,  with 
benefit  of  survivorship,  when  there  is  no  devise  or  bequest  over, 
and  the  chances  of  arriving  at  the  age  of  twenty-one  are  equal, 
among  all  the  devisees  or  legatees.  * 

'  For  case  of  accumnlation  of  income  of  infants  during  minority  under  the 
English  Conveyancing  and  Law  of  Property  Act,  1881.  §§  42,  43,  see  Lewin 
on  Trusts,  pp.  579,  582,  584,  585. 

«Harg.  Thel.  Act.  ?  108. 

^  Stretch  v.  "Watkins,  1  Mad.  253  ;  Cavendish  v.  Mercer,  5  Ves.  194,  note  ; 
Fendall  v.  Nash,  5  Ves.  197  ;  Errington  v.  Chapman,  12  Ves.  20  ;  Mole  v.  Mole, 
1  Dick.  310  ;  Lomax  u.  Lomax,  11  Ves.  48.  In  Kime  v.  Wellfitt,  3  Sim.  533, 
the  order  for  maintenance  was  refused  where  a  residue  had  been  bequeathed 
upon  trust  to  accumulate  for  the  testator's  infant  children  at  twenty -one,  al- 
though the  legatees  over  consented  to  the  application. 

*Greenwell  v.  Green  well,  5  Ves.  194;  Falrman  v.  Green,  10  Ves.  45;  Ex 
paHe  Kebble,  11  Ves.  604  ;  Errat  v.  Barlow,  14  Ves.  202  ;  Turner  .v.  Turner,  4 
Sim.  430  ;  Cannings  v.  Flowers,  7  Sim.  523. 
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§  83.  In  Erratw.  Barlow'  Lord  Eldon  says:  "that,  (in  gifts  to  a 
class  of  legatees,)  if  the  chance  of  surviving  be  equal  aimong  all,  and 
no  other  interest  that  upon  any  contingency  would  ,take  effect,  will 
be  defeated,  maintenance  will  be  allowed  out  of  the  interest;  but  it 
is  impossible  to  give  it,  where  in  any  event  under  the  operation  and 
construction  of  the  will  or  other  settlement,  that  interest  may  pos- 
sibly belong  to  other  persons.  "  ^ 

§  83.  In  Evans  v.  Massey  ^  a  fund,  bequeathed  by  will,  was  di- 
rected to  accumulate  until  two  infants  should  attain  the  age  of 
twenty-one,  deducting  annually  from  the  interest  such  portion  as 
might  be  necessary  for  their  education  and  other'  expenses,  with 
benefit  of  survivorship,  in  case  of  either  dying  under  twenty-one; 
the  shares  to  be  vested  at  majority.  The  Court  (with  the  consent 
of  tho  parties  to  whom  the  fund  was  given  over)  directed  an  ad- 
vancement for  the  purchase  of  a  commission  for  one  of  the  infants, 
but  with  considerable  hesitation. 

§  84.  In  Havelock  v.  Havelock  *  a  testator  left  property  to  the 
value  of  £10,000  a  year  to  be  accumulated  for  twenty- one  years, 
and  directed  the  accumulations  to  be  laid  out  in  the  purchase  of 
land,  to  be  then  held  in  trust  for  A.  for  life,  and  afterwards  for  his 
eldest  son  for  life  and  his  first  and  other  eons  in  tail,  with  a  simi- 
lar trust  for  A.'s, second  son  and  his  issue,  with  subsequent  limita- 
tions over.  Malins,  V.C.,  held  that  as  A.  was  possessed  of  a  mod- 
erate income  only,  which  was  insufSeient  for  the  maintenance  and 
education  of  his  sons,  to  fit  them  for  Iheir  prospective  positions  in 
life,  a  sum  of  £2,700 -per ^  annum  should  be  allowed  him  for  the 
benefit  of  the  infants,  with  liberty  to  apply  for  an  increased  allow- 
ance if -necessary  when  the  children  grew  older.  But  it  has  been 
held,  and  very  justly,  that  when  there  is  an  imperative  trust  to  ac- 
cumulate, it  is  the  duty  of  the  Court  to  carry  out  the  testator's  in- 
tention, and  that  the  Court  has  no  discretion  to  allow  maintenance 
out  of  the  income.  '^ 

'14  Ves.  202. 

^  See  also  Marshall  v.  Holloway,  2  Swanst.  432  ;  Haley  r.  Bannister,  4  Mad. 
275  ;  Josselyn  v.  Josselyn,  9  Sim.  63 ;  and  Saunders  v.  Vautier,  1  Cr.  &  Ph.  240, 
on  the  general  subject  of  orders  of  maintenance  in  cases  of  accumulations. 

»  1  You  &  Jerv.  Exch.  Rep.  196. 

*  17  Ch.  D.  807 :  and  see  Bennett  v.  Wyndham,  23  Beav.  521  ;  and  S.  C.  4 
De  G.  F.  &  J.  259. 

^  Kemmisu  Kemniis,  13  L.  E.  Ir.  375,  following  Shaw  v.  McMahon,  8  Ir. 
Eq.  p.  584.  For  form  of  order  of .  maintenance  and  the  manner  of  framing 
them  see  He  Colgan,  19  Ch.  D.  305  ;  Lewin  on  Trusts,  587.  For  cases  where 
the  power  of  making  allowances  for  maintenance  continues  after  the  period  for 
accumulation  limited  by  the  Thellusson  Act  has  expired  see  ?  192,  post. 
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CHAPTER  V. 

THE  ENGLISH  AND  PENNSYLVANIA  STATUTES. 
1.   The  English  and  Pennsylvania  Statutes. 

§  85.  At  the  beginning  of  the  nineteenth  century  the  rule  against 
perpetuities  formed  the  sole  boundary  to  the  duration  of  all  trusts 
for  accumulation.  What  an  opportunity  for  a  Thellusson  to  in- 
dulge his  remorseless  ambition  by  tying  up  his  estate  for  accumu- 
lation for  a  Century  or  more,  not  only  at  the  expense  of  his  off- 
spring, who  are  left  to  starve,  but 'also  to  the  detriment  of  the  com- 
munity at  large,  in  order  that  he  might  make  a  single  devisee  im- 
mensely rich  at  the  expiration  of  the  trust.  In  England  a  Thellus- 
son did  appear  and  the  mischiefs  and  inconvenience  of  allowing  so 
wide  a  range  of  accumulation  as  the  common  law  permitted  were 
soon  brought  to  light  by  his  endeavors.  These  mischiefs,  says  Har- 
grave,'  were  embodied  in  the  abuse  of  testamentary  power,  in  the 
abuse  of  the  executory  devise,  and  in  the  abuse  of  "the  noble,  ra- 
tional and  uniform  system  of  the  modern  trust,"' for  purposes  dan- 
gerous to  the  public  interest,  as  they  were  cruel  and  unnatural  to- 
wards the  family  of  the  settlor,  and  for  purposes  sacrificing  public 
welfare,  private  duties  and  private  affections,  at  the  shrine  of  am- 
bition and  vanity. 

§  86.  But  these  mischiefs  soon  found  a  remedy,  for  however  un- 
sound and  unconvincing  the  arguments  employed  against  Mr.  Thel- 
luBson's  will  were  in  point  of  law,  in  a  political  view  they  appear  to 
have  been  soon  adopted;  for  no  sooner  hadthe  controversy  over  the 
will  been  concluded  and  the  decision  rendered,  when  Parliament, 
by  the  earnest  endeavors  of  Lord  Loughborough,  who  introduced 
the  bill  into  the  House  of  Lords  on  the  twenty-fifth  of  July,  1800, 
passed  the  statute  of  39  &  40  Geo.  IIL  c.  98,  entitled  "  An  Act  to 
restrain  all  trusts  and  directions  in  deeds  or  wills,  whereby  the 
profits  and  produce  of  real  or  personal  estate  shall  be  accumulated, 
and  the  beneficial  enjoyment  thereof  postponed,  beyond  the  time 
therein  limited."  This  Act,  although  'sometimes  called  Lord  Lough- 
borough's Aot,^  is  commonly  known  as  the  Thellusson  Act  and  by 
its  operation  and  application  many  of  the  evils  of  the  common  law 
have  been  removed.     This  Act  is  given  in  full  in  a  note.' 

^  Harg.  Jurid.  Arg. 

'  See  Edwards  v.  Tuck,  3  De  G.  M.  &  G.  40,  55. 

*  '"An  Act  to  restrain  all  Trusts  and  Directions  in  Deeds  or  "Wills,  whereby 
the  "Profits  or  Produce  of  Eeal  or  Personal  Estate  shall  be  accumulated,  and  the 
beneficial  enjoyment  thereof  postponed  beyond  the  Time  therein  limited.  (28th 
July,  1800). 
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§  87.  In  Pennsylvania  the  provisions  of  the  Thellusson  Act  have 
formed  the  basis  for  that  part  of  the  act  of  1853,  which  relates  to 
accumulation.  On  the  4th  of  May,  1852,  the  Legislature  of  Penn- 
sylvania passed  a  resolution  authorizing  the  Governor  to  appoint 
three  commissioners  to  revise  ~the  laws  of  the  State  upon  several 
subjects,  including  the  selling  of  real  estate  by  persons  acting  in  a 
trust  capacity.  By  the  active  efforts  of  the  commissioners  a  bill 
was  drawn  up  and  submitted  to  the  Legislature  in  January,  1853, 
and  this  body  shortly  afterwards  passed  the  statute  of  18th  of  April, 
1853,  commonly  called  the  Price  Act,  out  of  respect  for  Mr.  Eli  K 
Price,  to  whom,  although  not  one  of  the  commissioners,  was  com- 
mitted the  preparation  of  the  bill  relating  to  the  sale  of  real  estate. 
From  the  report  of  the  Commissioners  '  we  quote  the  following: 

"  Whereas  it  is  expedient  that  all  dispositions  of  real  or  p'ersonal  estates 
whereby  the  profits  and  produce  thereof  are  directed  to  be  accumulated,  and  ' 
the  beneficial  enjoyment  thereof  is  postponed,  should  be  made  subject  to  the 
restrictions  hereinafter  contained  ;  .may  it  therefore  please  your  Majesty  that  it 
may  be  enacted  ;  and  be  it  enacted  by  the  King's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  com- 
mons, iu  Parliament  assembled,  and  by  the  authority  ot  the  same,  That  no 
person  or  persons  shall,  after  the  passing  of  this  Act,  by  any  deed  or  deeds, 
surrender  or  surrenders,  will,  codicil  or  otherwise  howsoever,  settle  or  dispose 
of  any  real  or  personal  property,  so  and  in  such  manner  that  the  rents,  issues, 
profits  or  produce  thereof  shall  be  wholly  or  partially  accumulated ;  for  any 
longer  term  than  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  set- 
tlors ;  or  the  term  ot  twenty -one  years  from  the  death  of  any  such  grantor,  set- 
tlor, devisor  or  testator;  or  during  the  minority  or  respective  minorities  of  any 
person  or  persons  who  shall  be  living,  or  in  ventre  sa  mere  at  the  time  of  the 
death  of  such  grantor,  devisor  or  testator  ;  or  during  the  minority  or  respective 
minorities  only  of  any  person  or  persons  who,  under  the  uses  or  trusts  of  the 
deed,  surrender,  will  or  other  assurances  directing  such  accumulations,  would, 
for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rents,  issues  and  profits, 
or  the  interest,  dividends  or  annual  produce  eo  directed  to  be  accumulated  ; 
and  in  every  case  where  any  accumulation  shall  be  directed  otherwise  than  as 
aforesaid,  such  direction  shall  be  null  and  void,  and  the  rents,  issues,  profits 
and  produce  of  such  property  so  directed  to  be  accumulated,  shall,  so  long  as 
the  same  shall  be  directed  to  be  accumulated  contrary  to  the  provisions  of  this 
Act,  go  to  and  be  received  by  such  person  or  persons  as  would  have  been  enti- 
tled thereto  if  such  accumulation  had  not  been  directed. 

"  II.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  Act  contained 
shall  extend  to  any  provision  for  payment  of  debts  of  any  grantor,  settlor  or 
devisor,  or  other  person  or  peraons,  or  to  any  provision  for  raising  portions  for 
any  child  or  children  of  any  grantor,  settlor  or  devisor,  or  any  child  or  children 
of  any  person  taking  any  interest  under  any  such  conveyance,  settlement  or 
devise,  or  to  any  direction  touching  the  produce  of  timber  or  wood  upon  any 
lands  or  tenements  ;  but  that  all  such  provisions  and  directions  shall  and  may 
be  made  and  given  as  if  this  Act  had  not  passed. 

"III.  Provided  also,  and  be  it  enacted,  That  nothing  in  this  Act  contained 
shall  extend  to  any  disposition  respecting  heritable  property  within  that  part 
of  Great  Britain  called  Scotland. 

"  IV.  Provided  also,  and  be  it  enacted.  That  the  restrictions  in  this  Act  con- 
tained shall  take  effect  and  be  in  force  with  respect  to  wills  and  testaments 
made  and  executed  before  the  passing  of  this  Act,  in  such  cases  only  where  the 
devisor  or  testator  shall  be  living,  and  of  sound  and  disposing  mind,  after  the 
expiration  of  twelve  calendar  months  from  the  passing  of  this  Act." 

'  Price  on  Act  relating  to  sale  of  real  estate,  pp.  57,  58. 
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"Yet  our  law  is  open  to  many  of  iho  evils  of  perpetuities,  or  the 
tying  up  estates  for  long  perio(Js,  without  the  power  of  alienation, 
inasmuch  as  they  may  be  put  to  accumulate  the  increase  for  a 
■  century,  to  make  a  single  devisee  immensely  rich  at  the  end  of  that 
time,  and  to  leave  all  intermediate  generations  to  starve;  and  so  was 
the  English  law  until  towards  the  close  of  the  reign  of  Geo.  III. ; 
but  is  pow  amended  so  as  to  be  much  more  in  conformity  with  our 
republican  institutions  than  our  law.  As  the  law  now  stands 
here,  an  estate  may  be  made  to  accumulate  and  double  many  times, 
so  long  as  any  number  of  designated  persons,  living  at  the  death 
of  the  testator,  shall  live,  and  twenty-one  years  and  about  nine 
months  thereafter;  and  such  persons  can  easily  be  so  selected,  as 
with  said  additional,  years  to  tie  up  the  estate  for  a  century.  We 
have,  th^efore,  added  the  ninth  section  to  the  bill,  being  in  sub- 
stance the  English  Act  of  39  &  40,  Geo.  III.  c.  98,  limiting  the 
period  of  accumulation  to  the  minorities  of  such  minors  as  may  be 
interested,  and  allowing  them  a  living  out  of  it,  when  without  other 
means  of  subsistence.  In  this  latter  respect  this  bill  goes  beyond 
the  English  Act."     This  act  is  also  given  in  full  in  a  note.' 

§  88.  The  Thellusson  Act,  says  Lord  Chancellor  Brougham,  is 
"an  Act,  which  has  hardly  ever  been  discussed  in  courts  either  of 
law  or  equity,  without  the  judge  having  occasion  to  observe  upon 
the  inartificial,  and  in  several  respects  ill  defined  language  in  which 
its  provisions  are  expressed."  And  Lord  Chancellor  Cranworth,  in 
the  case  of  Tench  v.  Cheese,^  says:     "We  have  in  this  case  to  deal 

'  "No  person  or  persons  shall,  after  the  passing  of  this  act,  by  any  deed,  will 
or  otherwise,  settle  or  dispose  of  any  real  or  personal  property,  so  and  in  such 
manner  that  the  rents,  issues,  interests  or  profits  thereof  shall  be  wholly  or  par- 
tially accuiaulated,  for  any  longer  term  than  the  life  or  lives  of  any  such  grantor 
or  grantors,  settler  or  settlers,  or  testator,  and  the  term  of  twenty-one  years  from 
the  death  of  any  such  grantor,  settler  or  testator;  that  is  to  say,  only  after  such 
decease  during  the  minority  or  respective  minorities,  with  allowance  for  the 
period  of  gestation  of  any  person  or  persons  who,  under  the  uses  or  trusts  of  the 
deed,  will  or  other  assurance  directing  such  accumulation,  would,  for  the  time 
being,  if  of  full  age,  be  entitled  unto  the  rents,  issues,  interests  and  profits  so 
directed  to  accumulate.  And  in  every  case  where  any  accumulation  shall  be 
directed  otherwise  than  as  aforesaid, such  direction  shall  benuU  and  void,  in  so  far 
as  it  shall  exceed  the  limits  of  this  act;  and  the  rents,  issues,  interests  and  profits  so 
directed  to  be  accumulated,  contrary  to  the  provisions  of  this  act,  shall  go  to 
and  be  received  by  such  person  or  persons  as  would  have  been  entitled  thereto, 
if  such  accumulation  had  not  been  directed:  Proiideil.  That  any  donation, 
bequest  or  devise  for  any  literaajr,  scientific,  charitableor  religious  purpose,  shall 
not  come  within  the  prohibition  of  this  section ;  which  shall  take  effect  and  be 
in  force,  as  well  in  respect  to  wills  heretofore  made  by  persons  yet  living  and 
of  competent  mind,  as  in  respect  to  wills  hereafter  to  be  made:  And  jjrovided, 
That  notwithsta.nding  any  direction  to  accumulate  rents,  issues,  interest  and 
profits,  for  the  benefit  of  any  minoi'or  minors,  it  shall  be  lawful  for  the  proper 
court  as  aforesaid,  on  the  application  of  the  guardian,  where  there  shall  be 
no  other  means  for  maintenance  or  education,  to  decree  an  adequate  allowance 
for  such  purpose,  but  in  such  manner  as  to  njake  an  equal  distribution  among 
those  having  equal  rights  or  expectancies,  whether,  at  the  time  being,  minors 
or  of  lawfulage."  3  Bright,  Purd.  Dig.  (1885)  1460,  pi.  9. 
2  6  De  G.  M.  &  G.  453. 
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■with  ono,  perhaps,  of  the  most  ill-drawn  Acts  to  be  found  in  our 
statute  book;  and  it  is  rather  singular  that  it  should  be  so,  for  it  is 
well  known  that  it  was  introduced  in  consequence  of  a  very  import- 
ant will,  under  the  sanction  of  the  Lord  Chancellor  of  that  day, 
that  it  was  much  considered  and  underwent  great  discussion,  every 
one  concerned  feeling  the  importance  of  the  subject;  it  is,  however, 
notwithstanding  framed  unfortunately  in  such  very  obscure  lan- 
guage, that  it  has  been  found  exceedingly  difficult  to  apply  it  to  the 
different  cases  which  from  time  to  time  have  arisen."  'And  again 
Judge  Paxson,  when  comparing  the  Pennsylvania  Statute  with  the 
Thellusson  Act  in  Washington's  Estate,'  says :  "Both  acts,  certainly, 
are  very  obscure,  and  leave  us  in  very  great  doubt  as  to  what  was 
the  exact  intent  of  their  respective  authors.  Keeping  in  view,  how- 
ever, the  evil  which  they  were  intended  to  remedy;  it  is  clear  that 
they  were  both  levelled  at  accumulation.  But  as  to  precisely  what 
extent  accumulation  shall  go,  and  under  what  particular  circum- 
stances they  may  be  allowed,  we  are  left  somewhat  to  conjecture. 
The  only  true  rule  in  construing  such  an  act,  seems  to  be,  to  give 
the  words  employed  their  usual  and  grammatical  signification,  and 
not  to  grope  in  the  dark  after  the  meaning  of  the  framers  of  the 
law,  who,  either  had  no  very  clear  ideas  upon  the  subject  them- 
selves, or  else  had. a  singularly  infelicitous  mode  of  expressing  their 
thoughts." 

.  §  89.  This  obscurity  of  the  Thellusson  Act  is  probably  to  be  at- 
tributed to  the.  haste  with  which  the  Act  was  drawn  rather  than  to 
any  want  of  legal  ability  and  experience  on  the  part  of  its  framers. 
The  bill  was  introduced  into  the  House  of  Lords  by  Lord  Lough- 
borough at  a  time  when  the  danger  of  having  others  follow  the 
unnatural  course  pursued  by  Mr.  Thellusson  in  his'  will,  produced 
an  urgent  necessity  for  some  immediate  legislative  interference.  It 
was  impossible  to  pass  a  statute  which  would  have  a  retrospective 
effect  and  consequently  the  only  way  even  to  attempt  to  fsustrate  the 
plans  of  contemplative  testators  was  to  use  all  possible  haste  in 
remedying  the  evils  of  the  law.  Hence  has  arisen  the  obscurity 
and  inaccuracy,  the  usual  accompaniment,  and  attempted  evasion 
and  litigation,  the  usual  consequences  of  hasty  legislation. 

§  90.  Both  the  Thellusson  Act  and  the  Pennsylvania  Statute  are 
restraining  remedial  statutes.  All  remedial  statutes  should  be  so 
construed  that  by  their  application  apd  operation  the  mischief 
should  be  suppressed  and  the  remedy  advanced  consistently  with 
reasonable  construction.^  This  is  what  is  meant  by  the  equitable 
construction  of  a  statute.  But  the  doctrine  of  equitable  construc- 
tion has  been  thought  by  many  toextend  to  cases  contrary  to  the 
letter  of  the  Act  if  within  its  spirit ; '  yet,  the  rule  as  generally 
laid  down  in  the  books  does  not  conform  to  this,  but,  on  the  con- 

•   '  8  Phila.  182^ 
'Dwarris  on  Statutes,  632,  654;  R.  R.  Co.  o.  Dunn,  52  111.  260. 
'7  Plow.  109,  3  Rep.  7. 
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trary  declares  that  a  remedial  statute  may  be  expounded  by  equity, 
ultra  the  strict  letter,  sed  non  contra  the  strict  letter  of  the  Act. 
And  Judge  Paxson,  when  speaking  of  the  Pennsylvania  Statute, ' 
says,  "  this  Act  is  in  derogation  of  the  common  law  right  to  dis- 
pose of  property  and  must  be  construed  strictly.  Any  interpreta- 
tion of  it  not  expressly  authorized  by  its  terms  must  be  rejected. 
To  enlarge  its  scope  would  be  legislation,  and  this  is  beyond  the 
power  of  the  judiciary." 

§  91.  It  may,  therefore,  be  more  correct  to  say,  that,  the  English 
and  Pennsylvania  Statutes  against  accumulation  may  receive  an 
equitable  construction,  only,  when  we  qualify  the  meaning  of  the 
rule  of  equitable  construction  to  be,  that  when  equity  construes  a 
statute,  so  as  to  embrace  a  case  within  the  mischief  sought  to  be 
remedi^,  though  it  be  not  necessarily  within  the  let'ter  of  the  Act, 
nothing  more  is  meant  than  that  the  meaning  of  the  Act  shall  be 
extended  to  reach  mischiefs  of  the  same  nature,  character  or  de- 
scription. And  that  the  true  meaning  of  the  statutes  is  to  be 
gathered  not  only  from  the  words  of  the  statutes  alone,  but  also 
from  a  consideration  of  the  mischiefs  intended  to  be  remedied.^ 


2.  Trusts  for  accumulation  dehors  the  Statutes. 

§  92.  Neither  the  English  nor  the  Pennsylvania  Statute  against 
accumulation  is  a  rule  of  construction,  but  like  the  rule  against 
perpetuities,  they  are  positive  commands  of  law  given  fpr  the  pur- 
pose of  defeating  intention.  A  settlement  or  will  is  therefore  to  be 
construed  as  if  these  statutes  did  not  exist,  and  then  the  statues 
applied.' 

§  93.  It  is  a  general  principle,  applicable  to  all  restraining  acts, 
says  Mr.  Hargrave,*  "that,  by  no  construction  whatever  of  any  part 
of  such  acts,  validity  can  be  given  to  dispositions  invalid  dehors 
such  acts.^  That  is,  if  a  disposition  in  its  nature  within  the  scope 
of  a  restraining  act  be  wholly  or  partially  void  dehors  the  act,  it 
will  jemain  void  notwithstanding  the  act,  or,  in  other  words,  a  re- 
,  straining  act  only  applies  to  or  affects  any  disposition  in  its  nature 
within  the  scope  of  the  act,  so  far  as  (construing  the  instrument 
by  itself,  and  as  if  the  act  had  not  passed),  the.  disposition  would 
have  been  -valid  dehors  the  act." 

§  94.  Consequently,  neither  the  English  nor  the  Pennsylvania 
Statutes  can  render  valid  a  provision  for  accumulation  which  violates 

'  Washington's  Estate,  8  Phila.  185. 

'■'Reginai).  Simpson,  10  Mod.  344;  Copeland  v.  Gallant,  1  P.  Wms.  314; 
Eyall  V.  Eowles,  1  Atk.  165, 182,  S.  C.  1  Ves.  348,  365.  371;  Rex  v.  Briggs,  3  P. 
Wms.  419,  434;  Eex  v.  Pierce,  3  M.&  S.  62;  Salkeld  v.  Johnson,  1  Hare,  196, 
207. 

'  Gray  on  Perp.  g  694. 

♦  Harg.  Thel.  Act,  I  74. 

'Co.  Litt.  44,  Black.  Com.  2,  321. 
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the  rule  against  perpetuities  ;  such  provision  is  bad  altogether. 
Neither  can  these  statutes,  by  means  of  their  exceptions  and  pro- 
visos render  valid  any  provision  for  accumulation  which  is  invalid 
dehors  the  statute. ' 


3.  Division  of  the  subject  of  the  consideration  of  the  Statutes. 

§  95.  It  will  be  found  convenient  to  adopt  the  following  heads 
under  which  to  consider  the  construction,  application  and  operation 
of  the  various  clauses  and  provisions  of  the  English  and  the  Penn- 
sylvania Statutes  against  accumulation., 

I.  Trusts  and  directions  subject  to  the  Statutes. 

II.  Statutory  limits  for  accumulation. 

III.  Transgressive  trusts  for  accumulation. 
lY.  Provisos  of  the  Statutes. 

'  Marshall  v.  Hblloway,  2  Swanst.  432;  Curtis  v.  Lukin,  5  Beav.  147;  Browne 
V.  Stoughton,  14  Sim.  369;  Boughton  v.  James,  1  Coll.  26,  45,  sub.  nom.  ; 
Boughton  V.  Boughton,  1  H.  L.  C.  406;  Scarisbrick  v.  Skelmersdale,  17  Sim. 
187;  Turvin  v.  Newcome,  3  K.  &  J.  16;  Harg.  Thel.  Act,  ??  74,  ei  seq.;  Curran 
V.  Phila.  Trust  Co.  39,  Leg.  Int.  158.  McKees'  App.  15  N.284;  Carson's  App.  3 
Out.  325;  Odell  v.  Odell,  10  Allen  1. 
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CHAPTER  VI. 

TRUSTS  AND  DIRECTIONS  SUBJECT  TO  THE  STATUTES 
1.  Express  and  implied  directions  to  accumulate. 

§  96.  Trusts  for  accumulation  created  by  an  express  direction  to 
"  accumulate,"  "to  raise  out  of  the  rents  and  profits,"  " to  lay  up 
and  invest,"  and  similar  directions,  fall  directly  ■within  the  scope  of 
the  statutes  and  are  expressly  subject  to  their  provisions. 

§  97.  Sometimes,  however,  a  trust  for  accumulation  is  created  by 
an  implied  direction  to  accumulate.  The  law  as  applicable  to  this 
class  of  trusts,  is  now,  after  much  controversy,  well  established;  and 
it  is  finally  held,  that,  wherever  property  is  disposed  of  "  in  such 
manner  that  the  rents,  issues,  interests  or  profits  thereof,  shall  be 
wholly  or  partially  accumulated,"  such  disposition  will  be  considered 
to  be  subject  to  the  provisions  of  the  statutes,  even  though  there  be 
no  express  direction  to  accumulate.  For  "in  applying  the  statutory 
provisions  against  acoumjilation,"  says  Mr.  Jarman,'  "regard  is  had 
to  the  substance  and  effect  and  not  to  the  mere  form  or  language  of 
the  instrument." 

§  98.  The  commonest  instances  of  trusts  for  accumulation  created 
by  operation  of  law  arise  out  of  executory  bequests  of  personal  prop- 
erty, given  upon  a  contingency,  when  the  _purplus  intermediate 
income  is  left  undisposed  of.  In  such  cases,  the  Courts,  as  we  have 
already  seen,^  held,  long  before  the  Thellusson  Act,  that  the  surplus 
intermediate  income  should  be  accumulated  and  go  with  the  prin- 
cipal. 

§  99.  With  respect  to  some  of  the  cases  of  trusts  of  this  class  that 
have  arisen  since  the  passage  of  the  Thellusson  Act,  the  contingency, 
on  wjiich  the  vesting  of  the  beneficial  interest  depended,  has  been 
usually  either  the  attainment  of  the  age  of  twenty- one  years  by  a 
legatee  in  esse  at  the  death  of  the  testator,  or  some  other  event  within 
the  period  allowed  by  the  act,  consequently,  no  question  could  arise 
in  these  cases  respecting  the  application  of  ,the  Thellusson  Act  to 
implied  trusts  for  accumulation.' 

§  100.  But  it  is  now  fully  established  that  trusts  for  accumula- 
tion created  by  the  Courts  from  implied  directions  to  accumulate  are 
subject  to  the  Thellusson  Act.  If,  therefore,  the  event  upon  which 
the  vesting  of  an  executory  bequest  of  personal  property  depends  is 

'  Jarman  on  Wills,  vol.  1,  p.  313. 

^  Studholme  v.  Hodgson,  3  P.  Wms.  300  ;  Green  v.  Ekins,  3  P.  Wms.  305.  See 
U  6,  7,  ante. 

"  Glanvilli).  Glanvill  2  Meriv.  38;  Gordon  v.  Rutherford,  1  Tur.  &Russ.  373, 
Harg.  Thel.  act  ^?  65,  66. 

(1317> 


52  TRUSTS  FOK  ACCUMULATION. 

within  the  limits  prescribed  by  the  rule  against  perpetuities,  but 
beyond  those  fixed  by  the  Thellusson  Act,  it  follows  that,  if  there  is 
no  express  application  of  the  income  accruing  in  the  interval,  the 
statute  is  infringed  and  no  accumulation  of  the  intermediate  income 
can  take  place  beyond  the  period  allowed  by  the  Thellusson  Act. 

§  101.  When  the  question  of  the  applicability  of  the  Thellusson 
Act  to  implied  directions  to  accumulate  first  came  before  the  Courts, 
Sir  Lancelot  Shadwell,  V.C.,  ruled  that  the  Act  applied  only  to 
an  express  direction  to  accumulate  and  did  not  affect  what  might 
be  called  a  necessary  accumulation,  which  arose  from  the  nature  of 
the  gift,'  and  his  decision  was  approved  by  Stuart,  V.C  and 
Bomilly,  M.K.'  But  the  great  weight  of  authority,  upon  this  ques- 
tion, including  a.  decision  of  the  highest  Court  of  Appeal,  is  op- 
posed to  the  above  ruling.* 

§  103,  "The  decisions  of  Sir  Lancelot  Shadwell,"  says  Mr. 
Gray,*  "seem  to  have  been  based  on  the  mistaken  analogy  of  in- 
fancy. The  fact  that,  at  the  end  of  a  period  of  accumulation,  the 
person  entitled  to  the  property  may  be  an  infant,  and  that,  there- 
fore, the  income  may  have  to  be  accumulated  longer,  is  no  objection 
to  the  prior  accumulation.  This  further  accumulation  is  not  a  con- 
sequence of  any  act  of  the  settlor  or  testator;  he  could  not  give  au- 
thority to  the  infant  to  deal  with  the  property,  if  he  would.°  But 
this  furnishes  no  justification  for  Shadwell,  V.C.'s  decisions.  In 
cases  like  those  before  him,  the  provisions  for  accumulation  are'  en- 
tirely in  the  control  of  the  testator;  the  testator  could  prevent  the 
income  going  with  the  principal  if  he  saw  fit,  and  the  implied  di- 
rection is  as  much  his  act  as  an  express  direction  would  be." ' 

§  103.  In  Tench  v.  Cheese,'  Sir  J.  EotniUy,  M.K.,  ruled  that, 
since  the  will  in  this  case  contained  no  express  direction  to  accumu- 
late, the  Thellusson  Act  did  not  apply.  But  this  ruling  was  re- 
versed on  appeal  by  the  Lord  Chancellor  and  Lord  Justices,"  and 

*  Eltorne  v.  Goode,  14  Sim.  16.5;  Bridgenorth  v.  Collins,  15  Sim.  538. 
2  Mathews  v.  Keble,  L.  E.  4  Eq.  467. 

^  Bryan  v.  Collins,  16  Beav.  14;  Tench  r.  Cheese,  19  Beav.  3. 

*  Evans  v.  Hellier,  5  CI.  &  Fin.  114;  S.  C.  sub.  nam.;  Shaw  v.  Rhodes,  1  My. 
&  Cr.  135;  Macdonald  v.  Bryce,  2Kee.  276;  Morgan  r.  Morgan,  20  L.  J.  Ch. 
111.  15  Jur.  319;  Bective  v.  Hodgson,  10  H.  L.  C.  656,  664,  671;  [see  Mathews 
V.  KeWe,  L.  R.  4  Eq.  467,  472;]  Pursell  ij.  Elder,  4  Macq.  992;  Wade-Gery  i'.. 
Handley,  1  Ch.  D.  653,  664;  3  Ch.  D.  374:  Ralph  v.  Carrick,  5  Ch.  D.  984,  997, 
998;  11  Ch.  D.  873;  Lord  v.  Colvin,  23  D.  111.  See  Tench  v.  Cheese,  6  DeG. 
M.  &  G.  453,  462,  463;  Macpherson  v.  Stewai-t,  28  L.  J.  Ch.  177;  32  L.  T.  143; 
Mathews  v.  Keble.  L.  R.  3  Ch.  691;  Mackenzie  v.  Mackenzie,  4  R.  962;  Smyth 
V.  Kinloch,  7  R.  1176;  Harg.  Thel.  Act,  ?  07,  et  seq.;  1  Jarm.  Wills.  (4th  ed.) 
313,  314;^Marsden  Perp.  325-330. 

*  Gray  on  Perp.  ?  691. 

«  See  Griffiths  i.-.  Vere,  9  Ves.  127,  136  and  cf.  Sombe  v.  Stoughton,  12  Sim. 
304. 

'  See  Tench  v.  Cheese,  6  De  G.  M.  &  G.  453,  462,463;  Mathews  v.  Keble,  L. 
R.  3  Ch.  691,  696;  Bryan  r.  Collins,  16  Beav  14;  1  Jarm.  Wills.  {4th  ed.)  314; 
Marsden  Perp.  330,  and  cf.  Wilson  v.  Wilson,  1  Sim.  N.  S.  288. 

»  19  Beav.  3. 

9  Tench  v.  Cheese,  6  De  G.  M.  &  G.  453. 
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though  the  reversal  rested  upon  the  ground  that  as  the  will  was 
worded,  an  accumulation  was  expressly  directed,  nevertheless  Lord 
Chancellor  Cranworth  says,'  "  The  ground  on  which  the  Master  of 
the  Rolls  has  proceeded  in  the  case  before  us  is  this:  he  says  that 
there  is  no  express  direction  in  the  will  to  accumulate;  that  the  ac- 
cumulation takes  place  not  by  reason  of  any  direction  of  the  testa- 
tor, but  by  reason  of  the  property  being  given  contingently  after  an 
indefinite  lapse  of  years,  during  which  time,  if  there  is  nobody  to 
enjoy  it,  it  must  by  the  rule  of  the  Court  be  accumulated,  and  that 
this  is  not  what  the  statute  in  terms  points  out  or  means  to  restrain. 
*  *  *  *  j^y  opinion,  so  far  as  it  goes,  is  that  the  distinction 
is  an  unsound  and  impossible  one.  If  a  testator  directs  that  to  be 
done  which,  as  a  necessary  consequence,  leads  to  an  indefinite  ac- 
cumulation, he  must  within  the  meaning  of  the  statute  be  taken  to 
have  directed  accutnulation :  that  rests  on  a  principle  of  law  which 
is  applied  to  every  case  and  is  pre  eminently  applicable  in  cases  of 
construction  of  wills.  *  *  *  *  The  leaning  then  of  my  opin- 
ion is,  that,  if  I  had  to  decide  the  point,  I  should  hold  that  if  a  tes- 
tator directs  his  property  to  go  in  such  a  course,  that  upon  certain 
contingencies  there  must  be  an  accumulation  beyond  twenty- one 
years,  he  does  direct  that  upon  those  contingencies  the  accumula- 
tion shall  take  place  beyond  that  time.  Nor  do  I  think  that  this  ' 
opinion  is  at  all  interfered  with  by  what  fell  from  Lord  Eldon  in 
GrifBths  v.  Vere;^  in  truth  I  never  thought  that  illustration  used 
by  Lord  Eldon  was  made  with  his  usual  felicity,  where  be  speaks 
of  property  getting  into  the  hands  of  an  infant,  and  the  Court  then 
directing  it  to  be  accumulated.  Accumulation  there  has  a  different 
meaning  and  aspect  from  accumulation  directed  while  the  enjoy- 
ment of  the  property  is  in  suspense.  In  the  instance  of  property 
coming  to  an  infant,  accumulation  is  only  just  that  which  if  it  was 
not  the  case  of  an  infani,  the  owner  might  do  for  himself;  if  he 
chooses  to  accumulate  the  rents  instead  of  spending  them,  he  may 
do  so;  and  when  the  property  comes  to  an  infant,  as  the  infant  has 
no  will  to  say  whether  it  shall  be  spent  or  accumulated,  the  Court 
expresses  its  will  for  the  infant,  and  says  that  the  most  advanta- 
geous way  of  applying  the  rents  is  to  accumulate  them  for  him, 
that  is,  for  the  benefit  of  the  person  who  is  in  possession ;  this  is  a 
totally  different  thing  from  accumulating  a  fund,  so  that  it  is  to  go 
as  a  suspense  fund  after  an  indefinite  lapse  of  time  to  somebody  for 
whose  benefit  it  was  not  accumulated  and  who  was  noiT  in  the  en- 
joyment during  the  time  of  accumulation:  the  illustration  there- 
fore does  not  seem  to  me  to  bear  at  all  upon  the  present  case." 

§  104.  These  cases. have  established  the  rule  now  in  force  with 
reference  to  the  applicability  of  the  Thelluson  Act  to  implied  direc- 
tions to  accumulate,  and  even  in  cases  where  the  direction  to  ac- 
cumulate is  simply  ordered  by  the  Court  alone  from  the  necessity 

'  Tench  V.  Cheese,  6  De  G.  M.  &  G.  461,  463. 
^  9  Ves.  127. 

(1319) 


54  TRUSTS  FOR  ACCUMULATION. 

of  the  case,  without  actually  implying  a  direction  springing  from 
the  language  of  the  instrument,  the  Act  is  held  to  apply;  for  to 
have  held  otherwise  would  have  been  in  effect  to  have  introduced 
an  easy  mode  of  its  evasion ;  as  nothing  is  easier  than  to  limit  real 
and  personal  property  so  as  to  raise  a  trust  for  accumulation  by 
implication,  and,  since  the  practice  of  the  Court  is  always  to  ac- 
cumulate, settlors  and  testators  would  direct  their  estates  to  be  ad- 
ministered by  the  Court.  ■  , 
§  105.  The  principles  of  the  above  rule  have  been  recognized 
an  1  adopted  in  Pennsylvania,  and  the  Pennsylvania  Statute  against 
accumulation  is  held  to  apply  to  all  implied  as  well  as  to  all  express 
directions  to  accumulate.' 

2.  Simple  and  compound  accumulation. 

§  106.  The  Statutes  apply  to  accumulation,  whether  of  the  whole 
or  of  part  of  the  income  and  whether  at  simple  or  compound  in- 
terest.' 

§  107.  A  settlor  or  testator  creates  a  trust  for  accumulation  at 
simple  interest  when  he  directs  the  collection  of  a  principal  sum  by  • 
the  mere  addition  of  the  annual  proceeds,  while  at  the  same  time 
he  allows  the  interest  on  this  accumulating  fund  either  to  be  paid 
de  anno  in  annum  to  the  residuary  devisee  or  legatee,  or  allows  it 
to  result  to  himself  or  his  representatives  as  property  undis- 
posed of. 

§  108.  A^  trust  for  accumulation  at  compound  interest  is  created 
when  in  addition  to  the  accumulation  of  the  annual. income  at  sim- 
ple interest,  the  accumulating  fund  is  further  increased  by  the  ad- 
dition of  the  interest  upon  the  accumulating  income. 

§  109.  The  statutes  apply  to  accumulations  arising  out  of  an 
estate  held  under  a  deed  just  as  they  would  if  held  upon  the  same 
terms  under  a  will;  and  It  can  make  no  difference  as  to  the  disposi- 
tion of  such  accumulations,  whether  they  accrued  prior  to,  the  death 
of  the  settlor  or  after  that  event.^ 

§  110.  If  the  person  to  whom  the  accumulated  fund  is  to  be  paid 
has  a  vested  indefeasible  interest  in  the  accumulations  as  they  arise 
or  an  absolute  right  to  the  possession  of  the  principal  out  of  which 
the  accumulations  issue,  then  the  direction  to  accumulate  whether 
express  or  implied,  is  an  illegaltestraint  on  alienation  and  such 
person  can  stop  the  accumulation  at  any  time.  Consequently, 'such 
a  direction  to  accumulate,  since  it  is  destructible  at  any  time,  is  not 

'  Mitcheson's  Est.  11  "W.  N.  C.  547  ;  Butler  v.  Butler,  9  Phila.,  269  ;  Haw- 
ley  )••  James,  5  Paige,  318,  16  Wend.  61  ;  see  also  Vail  v.  Vail,  4  Paige,  317  ; 
Eberly's  App.,  17  W.  N.  C.  1:  Williams'  Est.  8  W.  N.  C.  310;  Thouron'sEst. 
11  W.  N.  C.  285. 

»  Shaw  V.  Rhodes,  1  M.  &  C.  135;  S.  C.  siib  nom.  ;  Evans  v.  Hillier,  5  CI.  & 
Pin.  114. 

»  Carson's  Appeal,  3  Out.  325. 
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obnoxious  to  the  statutes  against  accumulation,  any  more  than  it 
is  to  the  rule  against  perpetuities.' 

§  111.  But  the  Thellusson  Act  applies,  says  Mr.  Lewin,^  though 
the  accumulating  fund  be  from  the  first  a  vested  interest,  so  that 
not  the  right  to  the  enjoyment,  but  only  the  actual  enjoyment,  is 
suspended  ;  as  where  a  settlor  directs  rents  to  be  accumulated  to 
raise  a  certain  sum  for  A.,  to  be  paid  to  him  on  the  completion  of 
the  accumulation  ;  so  that  A.  has  a  vested  interest  in  the  rents  as 
they  arise.*  ' 

§  113.  A  bequest  to  an  executor,  in  trust  for  the  son  of  the  testa- 
trix, \?ho  had  sailed  in  a  particular  vessel,  and  of  vyhom  no  tidings 
had  been  heard  for  many  years,  "  in  case  he  can  be  found  after 
diligent  inquiry,  correspondence  and  publication,  for  the  space  of 
twenty  full  years  "  after  her  decease,  with  remainder  over,  was  con- 
sidered'not  to  be  a  trust  for  accumulation  forbidden  by  the  Penn- 
sylvania Act  of  1853.*  In  delivering  the  opinion  in  this  case  Hanna 
J.  said,  "  Here  there  is  no  direction  to  accumulate,  although  it  is 
clearly  the  duty  of  the  trustee  to  invest ;  the  term  fixed  is  but 
twenty  years,  and  if  .our  view  be  correct,  the  trust  is  determined  at 
any  time  upon  proof  of  the  death  of  the  son  of  testatrix,  and  event- 
ually at  the  expiration  of  the  limit  indicated  by  her." 

§  113.  Finally  it  may  be  laid  down  as  a  general  principle,  result- 
ing from  our  inquiry  so  far  into  the  nature  of  the  trusts  and  direc- 
tions subject  to  the  statutes  against  accumulation,  that,  whenever, 
according  to  any  deduction  whatsoever,  any  portion  of  the  current 
income  arising  out  of  either  real  or  personal  property  is  in  sub- 
stance and  elfect  directed  to  be  laid  up  and  invested  until  a  future ' 
restricted  period  or  until  the  happening  of  a  certain  event  or  con- 
tingency, and  is  not  beneficially  enjoyed  de  anno  in  annum,  a  trust 
for  accumulation  is  to  that  extent  created,  which  must  be  carried  on 
by  the  trustees  subject  to  the  restrictions  imposed  by  the  statutes 
against  accumulation. 

3.  Directions  to  accumulate  incidental  and  subsidiary  to  general 
trusts. 

§  114.  In  Mitcbeson's  Estate  '^  there  was  no  express  direction  to  ac- 
cumulate and  the  only  disposition  of  the  income  of  a  trust  estate 
was  contained  in  a  direction  to  pay  to  each  of  the  testator's  daugh- 

'  See  ?  55,  et  seq.  ante,  Marsden  terp.  333;  Gray  on  Perp.  §  692.  When, 
therefore,  there  is  an  indefeasible  gift  to  a  legatee,  the  legatee  has  a  right  to  the 
property  at  twenty-one,  and  a  direction  to  accumulate  will  only  he  valid  till 
then  ;  and  this  will  be  the  case,  it  would  seem,  even  though  the  direction  to 
accumulate  may  be  for  a  period  exceeding  the  limits  allowed  by  the  Thellusson 
Act.  Gosling  v.  Gosling,  Johns.  265;  Coventry  v.  Coventry,  2  Dr.  &  Sm.  470, 
and  Phillips  v.  Phillips,  W.  N.  1877,  260. 

^  Lewin  on  Trusts,  p.  90. 

'Shaw  V.  Ehodes,  1  M.  &  Cr.  135  ;  see  Oddie  v.  Brown,  4  De.  G.  &  Jon.  179. 

*  Williams  Est.'  8  W.  N.  C.  310. 

'  11  W.  N.  C.  547. 
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ters  and  to  one  of  his  sons  an  annuity  of  three  hundred  dollars  per 
annum  for  life,  with  a  further  provision  that  if  in  any  one  year 
there  should  not  be  enough  to  pay  the  annuities,  the  deficiency 
should  be  made  up  from  any  surplus  of  former  years  that  may  then 
be  in  the  trustee's  hands,  and  that  after  payment  of  the  annuities 
in  full  the  surplus  may  be  applied  by  the  trustees  in  the  alteration 
or  repair  of  the  trust  estate.  In  this  case  the  Court  held,  that,  from 
Ihe  necessary  effect  of  the  language  of  the  instrument  creating  the 
trust,  there  was  an  implied  direction  to  accumulate  the  surplus  in- 
come of,  the  trust  estate,  in  order  to  cover  any  deficiencies  in  the  an- 
nuities during  future  years,  and  that  such  a  direction  constituted 
an  illegal  trust  for  accumulation  under  the  Pennsylvania  Act  of 
'  April  18th,  1853,  §  9.  And  it  was  also  held  that  the  direction  to 
appropriate  the  surplus  income  to  the  improvement  and  repair  of 
the  real  estate  belonging  to  the  trust  would  not  prevent  the  trust 
from  being  void  under  the  statute,  as  an  implied  direction  to  accu- 
mulate. 

§  115.  In  the  case  of  Mathews  v.  Keble,'  Sir  C.  J.  Selwyn,  L.  J., 
in  delivering  his  opinion,  said,  "It  has  been  said,  that,  inasmuch 
as  the  amount  is  variable  and  subject  to  be  changed  from  time  to 
time  in  the  discretion  of  the  trustees,  the  Act  does  not  apply  ;  but 
it  is  obvious,  if  the  Act  had  been  limited  to  cases  in  which  nothing 
but  a  certain  or  invariable  amount  is  directed  to  be  accumulated,  all 
cases  where  simple  payments  are  to  be  made  for  the  benefit  of  the 
family  or  the  estate,  as,  for  instance,  for  repairs,  all  of  which  must 
necessarily  be  within  the  discretion  of  the  trustees,  would  be  ex- 
cluded from  the  operation  of  the  Act.  I  think  there  is  neither 
authority  nor  principle  to  be  found  in  support  of  such  a  proposi- 
tion." 

§  116.  In  Eberly's  Appeal,'  a  testator  devised  and  bequeathed 
his  residuary  estate,  including  certain  realty,  to  a  trustee  in  trust 
to  manage  the  same,  and  out  of  the  income  to  make  repairs,  pay 
an  annuity,  and  to  maintain  and  educate  his  son  during  minority. 
Upon  his  son's  reaching  majority  the  trustee  was  to  pay  to  him  five 
hundred  dollars,  and  the  like  sum  annually  until  the  son  was  twenty- 
five,  when  the  corpus  was  to  be  paid  to  him,  if  the  trustee  thought 
fit,  but  if  not  it  was  to  continue  to  be  held  in  trust.  At  the  date 
of  the  son's  majority  the  accumulated  income  amounted  to  about 
five  thousand  dollars,  which  he  claimed  should  be  paid  over  to  him. 
The  Court  held,  that,  the  said  sum.  did  not  exceed  a  reasonable  con- 
tingent fund  which  the  trustee  might  require  in  the  administration 
of  the  trust,  and  that  therefore  it  was  not  accumulated  income 
within  the  prohibition  of  the  Pennsylvania  Statute  against  accumu- 
lation, and  neither  the  son  nor  his  creditors  were  entitled  to  receive 
the  Same.  For  when  a  testator  creates  an  active  trust  for  various 
purposes,  and  incidentally  directs  an  accumulation  of  income  be- 


'  3  L.  R.  Ch.  App.  Cas.  699. 
» 17  W.  N.  C.  1. 
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yond  the  period  permitted  by  the  Act  of  1853,  and  at  the  expiration 
of  such  period  the  accumulated  income  does  not  exceed  in  amount 
what  may  reasonably  be  required  to  maintain  the  corpus  of  the 
trust  estate  and  to  carry  out  the  lawful  trusts,  such  accumulated  in- 
come is  not  within  the  intent  of  the  Act.  In  delivering  the  opin- 
ion of  the  Court  in  this  case  '  Sterrett,  J.,  said  :  "  It  is  not  essen- 
tial that  the  direction  to  accumulate  should  be  expressed.  If  the 
estate  is  disposed  of  so  or  in  such  manner  that  accumulations  clearly 
beyond  what  may  be  reasonably  required  to  fully  and  effectually 
carry  out  the  provisions  of  the  trust,  must  necessarily  exist,  it 
amounts  to  an  implied  direction  to  accumulate.  But,  in  determin- 
ing whether  the  excess  of  income  over  and  above  disbursements  and 
expenses,  at  any  given  time,  is  an  accumulation  within  the  prohi- 
bition of  the  statute  or  not,  regard  must  be  had  to  the  trust  prop- 
erty and  the  duties  imposed  on  the  trustee.  If,  as  in  this  case,  the 
trust  is  an  active  and  continuing  one,  involving  principally  the 
management  of  real  estate,  keeping  the  same  in  repair,  etc.,  as  the 
trustee  '  would  his  own  property,'  and  paying  out  of  the  proceeds 
thereof  an  an;iuity  and  other  fixed  charges,  as  well  as  uncertain 
and  contingent  outlays  and  expenses,  care  must  be  taken  not  to 
strip  the  trustee  of  a  contingent  fund  upon  which  he  may  be  re- 
quired to  draw  to  meet  the  exigencies  of  the  trust.  In  this  case 
tbe  so-called  accumulations  upon  which  the  improvident  cestui  que 
trust  is  BO  anxious  to  lay  his  hands,  amount  to  about  five  thousand 
dollars,  a  sum  that,  for  aught  we  know,  would  not  be  more  than 
sufficient  to  replace  the  buildings  on  the  farm  in  case  they  should 
be  destroyed.  The  failure  or  destruction  of  crops,  even  for  a  single 
year,  might  so  lessen  the  income  as  to  necessitate  the  use  of  part 
of  the  balance  on  hand  to  pay  the  annuity  and  meet  other  pressing 
demands  on  the  trustee.  The  corpus  of  the  trust  is  unlike  that 
composed  of  cash  or  good  interest-bearing  securities  yielding  a 
comparatively  certain  and  uniform  income."  ^  Consequently,  it 
follows  from  this  decision,  that  if  the  accumulated  income  does  ex  ■ 
ceed  the  reasonable  amount  above  referred  to,  the  statutes  would 
apply  to  the  excess  over  the  amount  necessary  to  carry  out  the  law- 
ful trusts. 

§  117.  So  when  property  is  directed  to  be  applied  to  certain  pur- 
poses at  once,  but  is  accumulated  owing  to  the  neglect  of  trustees, 
or  from  some  other  reason,  the  statutes  do  not  apply.^ 

§  118.  In  Lombe  u.  ^Stoughton,*  the  direction  to  accumulate  was 
merely  subsidiary  to  the  general  trusts.  Here  a  testator,  after  de- 
vising his  estates  in  strict  settlement,  directed  that,  in  case  he 
should  not  erect  a  mansion-house  on  his  estates  in  his  lifetime,  his 
trustees  should,  forthwith  after  his  death,  erect  the  same  according 

'  Eberly'3  Appeal,  17  "W.  N.  C.  2. 

^  See  also  Conrow's  App.,  3  Pennypacker,  356. 

"  Lombe  v.  Stonghton,  12  Sim.  304. 

*  12  Sim.  304. 
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tb  such  plan  as  ho  should  approve  of  in  his  lifetime;  or,  if  he  should 
die  before  such  plan  should  be  prepared  and  completed,  then  ac- 
cording to  such  plan  as  his  trustees,  with  the  consent  of  the  person, 
for  the  time  being  beneficially  entitled  to  the  immediate  freehold 
of  his  estates,  should  think  proper  to  adopt;  and  he  gave  twenty 
thousand  pounds  to  the  trustees,  to  be  applied  in  erecting  the 
house,  and  in  the  meantime,  to  be  laid  out  in  the  funds  and  the 
dividends  to  be  accumulated,  and  the  accumulations,  as  well  as  the 
original  fund,  to  be  applied  in  erecting  the  house,  and  the  surplus 
(if  any)  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  the  devised  estates.  Owing  to  opposition  on  the  part 
of  the  tenant  for  life,  the  trustees  did  not  build  the  house  until 
more  than  twenty-one  years  after  the  testator's  death;  and  they  in- 
vested the  twenty  thousand  pounds  and  accumulated  the  income  of 
it  during  the  whole  of  the  interval.  It  was  held  that  the  direction 
for  accumulation  was  not  within  the  Thelluson  Act,  but  that  the 
whole  of  the  accilmulated  fund  was  applicable  to  purposes  directed 
by  the  will. 

§119.  In  Bassil  v.  Lister,'  a  testator  directed  his  trustees  to  pay, 
out  of  the  income  of  his  property,  the  premiums  upon  certain  poli- 
cies of  insurance^  which  had  been  affected  by  him  in  his  lifetime 
upon  the  lives  of  his  sons,  the  policies  to  be  settled  in  case  of  mar- 
riage for  the  benefit  of  their  wives  and  children.  Turner,  V.C., 
held  that  the  direction  was  not  a  trust  for  accumulation,  within  the 
scope  of  the  Thellusson  Act,  and  was  valid  for  the  whole  of  the 
lives  insured  and  not  ■  merely  for  twenty-one  years  after  the  testa- 
tor's death.  This  decision  is  severely  criticised  in  Jarman  on  Wills.' 
But  it  would  seem,. says  Mr.  Perry,'  that  it  would  not  be  illegal  for 
a  testator  to  direct  the  premiums  to  be  paid  upon  a  life  policy,  if 
the  primary  object  of  such  a  direction  is  not  accumulation,  but  se- 
curity and  safety. 


■4.  Spendthrift  trusts  in  Pennsylvania. 

§  ISO.  As  before  remarked,*  neither  the  common  law  nor  equity, 
either  in  England  or  throughout  the  United  States,  allows  restraints 
against  the  alienation  of  property,  and  any  provision  restraining 
the  alienation,  voluntary  or  involuntary  of  any  estate  in  either  real 
or  personal  property,  whether  legal  or  equitable  is  void;  except  in 
the  well  known  case  of  property  settled  or  devised  to  the  sole  and 
separate  use  of  married  women  where  the  provision  against  anticipa- 
tion is  upheld  in  all  estates.  Consequently,  no  interest,  real  or 
personal,  legal  or  equitable,  can  be  held  by  any  person  in  such  a 

•  9  Hare,  177 ;  see  also  Re  VanghaTi,  W.  N.  1883,  p.  89. 
'  1  Jarm.  Wills  (4th  Ed.)  314,  d  seq. 

'  1  Perry  on  Trusts,  p.  503. 

*  See  i  53,  ante. 
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•way  that  he  can  enjoy  the  income  or  benefits  thereof,  but  cannot 
alienate  it  and  subject  it  to  his  debts.  , 

§  121.  In  Pennsylvania  by  a  rule  of  law  peculiar  to  that  State, 
restraints  against  alienation  can  be  attached  to  .equitable  life  in- 
terests and  the  trusts  in  which  such  restraints  are  allowed  are  call- 
ed spendthrift  trusts.  '  Trusts  of  this  class  of  very  common  occur- 
rence in  Pennsylvania  and  are  of  two  kinds. 

§  1S3.  1.  When  an  estate  is  vested  in  a  trustee  and  only  the  in- 
come is  to  be  given  to  the  cestui  que  trust  for  life  with  an  express 
proviso  that  this  income  shall  not  be  liable  for  his  debts,  the  law 
in  Pennsylvania,  no  matter  how  unreasonable  and  unjust  it  may 
appear,  seems  to  be  now  well  established,  that  creditors  cannot  reach 
either  the  income  or  the  corpus  of  the  trust  estate.^ 

§  1S3.,  Mr.  Gray  remarks,  '  that  he  believes  the  early  wants  of 
equity  jurisdiction  in  Pennsylvania  had  much  to  do  with  the  origin 
and  rise  of  spendthrift  trusts  in  that  State,  and  that  after  the  Courts 
acquired  the  necessary  jurisdiction  the  hold  thus  obtained  by  such 
trusts  was  too  strong  to  be  shaken  off. 

§  1S4.  But,  apart  from  this,  the  building  up  of  thi^  disadvan- 
tagons  and  unnatural  rule  of  law,  so  popular  in  Pennsylvania,  has, 
in  fact,  in  that  State,  depended  for  its  foundation  'upon  obiter  dicta 
found  in  early  cases.  In  truth,  the  only  case'where  the  purely  ab- 
stract doctrine  of  spendthrift  trusts  has  been  strictly  employed  is 
Overman's  Appeal,*  with  probably  the  exception  of  Bhankland's  Ap- 
peal,°  where  the  Supreme  Court  of  Pennsylvania  for  the  first  time 
made  an  actual  decision  in  favor  of  this  class  of  trusts. 

§  125.  The  effect  produced  by  this  kind  of  spendthrift  trusts  is 
derived  from  the  force  of  the  express  proviso,  "  not  liable  for  debts." 
But  when  nothing  is  said  about  creditors  or  involuntary  alienation, 
the  creditors  may  attach  the  income  in  the  hands  of  the  trustees. " 
And  it  may  be  remarked  that  one  who  is  sui  juris  cannot  put  his 
own  property  for  his  own  use,  benefit  or  support,  so  as  to  prevent 
creditors  from  attaching  it.' 

§  126.  2.  There  is  another  class  of  trusts  in  Pennsylvania  which 
are,  no  matter  how  incorrectly,  classified  under  the  general  head  of 
spendthrift  trusts.     Such  trusts  arise  when  property  is  devised  to 

'  Such  restraints  are  also  allowed  in  Massachusetts  and  the  trusts  in  which 
they  are  allowed  are  also  called  spendthrift  trusts.  See  Broadway  Lank  v. 
Adams,  133  Mass.  170.  In  the  Fedetal  Courts  of  the  United  States  the  dicta 
are  conflicting.  In  several  States  such  restraints  are  more  or  less  permitted  hy 
statute.  See  the  whole  matter  discussed  in  Gray's  Restraints  on  the  Alienation 
of  Propriety.     See  also  Gray  on  Perp.  ?§  719-722  b. 

'•'  Overman's  App.  88  Pa.  St.  276,  and  for  series  of  cases  on  the  same  subject 
and  a  discussion  of  them,  see  Gray  on  Restraints  on  Alienation,  §§  214-235. 

'  Gray  on  Res.  on  Alienation,  ^  217,  and  Gray  on  Perp.  §  720  note. 

*  88  Pa.  St.  276. 

5  47  Pa.  St.  113. 

»  Girard  Life  Ins.  Co.  v.  Chambers,  10  Wr.  485. 

'  Mackason's  App.  6  Wr.  330. 
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trustees  in  trnst  and  the  trustees  have  a  discretion  as  to  whether 
they  will  pay  the  income  of  the  property  to  the  cestui  que  trust 
or  not.  In  such  a  case,  chancery  will  not  interfere  to  control  the 
trustee's  discretion.  Consequently  the  money  in  the  hands  of  the 
trustees  cannot  bo  reached  by  the  creditors  of  the  cestui  que  trust, 
since  the  cestui  que  trust  has  nothing  until  the  trustee's  discretion 
is  exercised.  To  subject  the  income  to  an  execution  would  end  the 
trustee's  discretion  and  defeat  the  testator's  intention.  Here  the 
trustees  are  authorized  to  apply  so  much  of  the  income  of  the  fund 
as  they  deem  best  for  the  benefit  of  the  cestui  que  trust  for  life, 
with  remainder  over  upon  his  death.  There  is  no  express  direction 
what  shall  be  done  with  any  income  not  required  by  the  trustees 
for  the  support  of  the  cestui  que  trust.  And  it  is  held  that  neither, 
the  cestui  que  trust,  nor  his  creditors,  can  compel  the  trustees  to  pay 
the  whole  income  to  him  or  them,  '  and  that  any  accumulated  sur- 
plus income  does  not  belong  to  the  cestui  que  trust  or  his  legal 
representatives.^  This  form  of  guarding  the  trust  and  the  income 
from  the  prodigality  of  a  cestui  que  trust  is  as  eifectual  in  Penn- 
sylvania as  an  express  exclusion  of  the  creditors  by  the  will.' 

.§  127.  The  growth  of  spendthrift  trusts  in  Pennsylvania  has 
been  without  regard  to  -precedent  of  any  kind  in  any  other  State, 
and  it  would  seem  that,  from  the  severe  manner  in  which  this  class 
of  trusts  have  been  criticised  on  all  sides,  that  future  judges  of 
Pennsylvania  or  of  any  other  State,  who  are  asked  to  support  such 
trusts  on  the  authority  of  the  Pennsylvania  Courts,  may  well  hesi- 
tate to  continue  a  doctrine  which  Chief  Justice  Agnew,  in  Overman's 
Appeal,  *  has  declared  to  contravene  that  general  policy  of  the  law 
"  which  forbids  restraints  on  alienation  and  the  non-payment  of 
honest  debts." ' 

§  138.  The  question  now  arises,  how  are  trusts  of  this  class  to 
be  affected  by  the  Pennsylvania  Statute  against  accumulation? 
This  question  has  always  been  a  mooted  one  and  the  doubt  upon  it 
has  been  much  increased  by  the  non-committal  dicta  in  the  late 
case  of  Eberly's  Appeal,"  from  which  we  assume  that  the  question  is 
still  left  an  open  one.  Notwithstanding  this,  the  better  opinion 
seems  to  include  spendthrift  trusts  within  the  scope  of  the  Pennsyl- 
vania Act  of  1853  and  to  make  them  subject  to  all  the  restrictions 
of  that  Act. 

§  129.  In  Matter  of  Sergeant,'  a*  testator  bequeathed  the  sum  of 
twenty  thousand  dollars  to  trustees  in  trust  to  invest  the  same,  and 
the  actual  income  therof,  or  so  much  of  the  same  as  they  should 
from  time  to  time  deem  necessary  and  proper  for  the  comfortable 

'  Horwitz  V.  Norris,  49  Pa.  St.  213,  222!  ^ 

2  Huber's  App.  80  Pa.  St.  348. 

'  Keyaer  v.  Mitchell,  17  Smith,  473. 

*  88  Pa.  St.  276.      . 

*  See  Gray  on  Res.  on  Alien.  ?  235. 
»  17  W.  N.  C.  1,  see  ante,  §  116. 

'  11  Phila.  8. 
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maintenance  and  support  of  his  son;  and  further,  in  trust  to  invest 
and  accumulate  during  the  lifetime  of  his  said  son  all  such  sums  of 
money,  parts  or  portions  of  said  income,  as  might  not,  in  the  judg- 
ment and  discretion  of  said  trustees,  be  necessary  for  his  mainte- 
nance and  support;  and  such  accumulations  from  time  to  time,  to 
hold  upon  like  trusts  with  those  upon  which  said  principal  sum  is 
held;,  upon  the  death  of  the  said  son  the  principal  and  all  accumu- 
lations was  given  over  to  certain  specified  persons.  It  was  held 
that  the  provision  to  accumulate  the  balance  and  add  it  to  the  prin- 
cipal was  in  violation  of  the  Act  of  18th  April,  1853,  §  9,  and  that 
the  balance  not  spent  in  the  maintenance  and'  support  of  the  son 
must  come  within  the  operation  of  the  residuary  clause  of  the  will 
and  form  part  of  the  residuary  estate.  Here  was  an  express  direc- 
tion to  accumulate  the  balance  of  the  income  of  property  not  used 
by  trustee's  under  a  discretionary  power  and  to  add  the  surplus  thus 
accumulated  to  the  principal  of  the  fund  during  the  life  of  the  cestui 
que  trust  who  is  a  tenant  for  life.  Such  a  direction,  under  the 
construction  of  the  Pennsylvania  Statute  of  1853,  as  established  in 
Washington's  Estate.'  In  England,  under  the  Thellusson  Act, 
such  a  direction  would  be  good  for  twenty-ono  years,  but  after  that 
period  the  accumulation  would  be  stopped.' 

§  130.  In  Barger's  Appeal,'  a  testator  devised  and  bequeathed  to 
his  wife  his  whole  residuary  estate,  in  trust,  to  apply  one-third  the 
net  income  to  herself-,  and  two-thirds  part  thereof  among  his  chil- 
dren, each  child  to  have  an  equal  share.  At  the  expiration  of  seven 
years  from  his  death,  testator  authorized  his  wife  to  make  partition 
of  his  estate  among  his  children  in  equal  shares,  (or  if  any  should 
die,  to  their  children  the  parent's  share)  said  partition  to  vest  the 
estates  according  to  the  terms  thereof,  as  fully  as  if  therein  de- 
vised. Testator  further  empowered  his  wife  to  make  said  partition 
upon  such  trusts  and  limitations  as  she  should  see  proper,  and  di- 
rected, that,  until  said  partition,  no  interest  in  bis  estate  should 
vest  in  his  said  children.  Testator  further  empowered  bjs  wife  in 
her  discretion  to  retain  the  whole  or  any  part  of  each  child's  share, 
and  to  incorporate  the  same  in  said  partition.  •  It  was  held  that  no 
interest  in  the  principal  of  the  testator's  estate  vested  until  the  ex- 
piration of  seven  years  from  his  death  and  the  making  of  the  parti- 
tion, and  that  where  the  income  arising  from  any  share  was  retained 
in  accordance  with  the  discretionary  power  in  the  will,  the  same  be- 
came a  part  of  the  principal,  and  did  not  vest  until  the  share  of 
which  it  formed  a  part  was  allotted;  and  this  implied  discretionary 
power  to  accumulate  was  held  not  to  be  subject  to  the  Act  of  1853. 

§  131.  In  remarking  upon  this  case  Mr.  Gray  says,*  "  The  ground 

'  75  Pa.  St.  102;  S.  C.  8  Phila.  182;  see  §  150,  poii. 

''  4  Dav.  Free.  Conv.  (3rd  ed)  168;  Hayes  &  Jarm.  Forms  of  Wills  (8th  ed.) 
215,  216;  Gray  on  Perp.  g  719. 
'  100  Pa.  St.  239. 
*  Gray  on  Perp.  |  722. 
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would  seem  to  be  that  the  power  was  discretionary,'  and  the  same 
reason  would  sustain  spendthrift  trusts.  There  appears  to  be  no 
particular  cause  why  a  discretionary  power  to  accumulate  should  be 
made  an  exception, — the  statute  is  in  very  positive  terms;  and  in 
Matter  of  Sergeant '  such  an  express  discretionary  power  was  held 
to  violate  the  statute;  yet  certainly  there  should  be  no  difference  be- 
tween an  express  and  an  implied  discretion." 

§  132.  In  Grim's  estate  *  Penrose,  J.,  says,  "In  view  of  the  recent 
decision  of  the  Supreme  Court,  in  Barger's  Appeal,  it  is  not  easy  to 
say  what  the  law  with  regard  to  trusts  for  accumulation  is.  In  that 
case  it  was  held  that  a  provision  which  gave  the  trustee  a  discretion- 
ary power  to  withhold  income  from  adult  children  of  the  testator, 
and,  at  the  expiration  of  a  term  of  years,  capitalize  it,  was  not  in  con- 
travention of  the  Act  of  Assembly.  As  sustaining  this  decision, 
Huber's  Appeal;  *  Keyser  v-  Mitchell;  ^  and  Brown  v.  Williamson" 
were  cited.  Huber's  Appeal  arose  under  the  will  of  the  testator  who 
died  twenty-two  years  before  the  passage  of  the  act.  Keyser  v. 
Mitchell  was  decided  before  the  decision  in  Washington's  estate,' 
no  question  whatever  being  raised  with  regard  to  the  act;  and  Brown 
V.  Williamson  expressly  admitted  that  the  trust  for  accumulation 
was  invalid,  the  point  decided  being  that  such  invalidity  did  not 
extend  to  the  entire  trust,  of  which  the  direction  to  accumulate  was 
only  an  incident.  It  is  by  no  means  clear,  therefore,  that  it  is  not 
the  intention  to  get  rid  of  the  doctrine  of  Washington's  estate,  which 
was  never  regarded  with  favor  by  the  profession,  and  which  was 
followed  in  the  late  case  of  Carson  v.  Rutter,'  solely  on  the  ground 
of  stare  decisis,  by  judicial  legislation  of  the  same  character  as  that 
which  practically  repealed  the  Statute  of  Uses;  and  to  put  it  into  the 
powers  of  every  testator,  by  the  simple  expedient  of  a  discretionary 
power  to  a  trustee,  to  accomplish  that  which  the  act  says  shall  not 
be  done  by  "deed,  will  or  otherwise" — a  method  which  does  not 
seem  to  have  ever  occurred  to  the  judges  of  the  English  Courts." ' 

§  133,  But  nevertheless  to  allow  spendthrift  trusts  to  constitute 
an  exception  to  the  act  of  1853  would  in  effect  open  a  wide  door  of 
escape  from  the  restrictions  of  that  act  for  those  who  wished  to  evade 
its  provisions.  The  construction  put  upon  the  act  in  Washington's 
estate '°  is  still  law,  and  there  does  not  seem  to  be  any  reason  why  a 
discretionary  power  to  accumulate  should  be  made  an  exception  to 
the  positive  restraints  of  the  statute. 

'  See  also  Conrow's  Appeal  3  Penny,  p.  356,  366. 

^  11  Phila.  8,  §  129  ante. 

»  15  Phila.  603,  13  W.  N.  C.  354. 

*  30  P.  F.  Smith,  349. 

5  17  P.  F.  Smith,  473. 

«  12  Casey,  338. 

'  25  P.  F.  Smith  102.     See  ?  150  post. 

8  12  W.  N.  C.  161.     See  §  155po8t. 

'  1  Jarman  on  Wills,  274. 

">  25  P.  F.  Smith,  102.     See  J  150  post. 
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§  134.  In  Eberly's  Appeal,'  the  Court  had  no  opportunity  to  con- 
sider the  question  of  whether  or  not  the  Pennsylvania  statute  against 
aocamulation  in  any  way  affected  spendthrift  trusts,  still  the  point 
was  argued  before  them;  and  although,  in  consequence  of  the  deci- 
sion in  this  case,  the  whole  question  is  still  left  an  open  one,  never- 
theless the  opinion  of  Sterrett,  J.,  rather  points  in  the  direction  of 
disallowing  accumulations  under  spendthrift  trusts.  He  says,  "  The 
language  of  the  act  is  very  comprehensive,  and  while  it  is  perhaps 
to  be  regretted  that  it  is  so  sweeping  in  its  terms,  we  are  constrained 
to  adhere  to  the  construction  that  has  heretofore  been  given  it. 
******  jj;  jg  jjQ^  essential  that  the  direction  to  accumu- 
late should  be  expressed.  If  the  estate  is  disposed  of  so  or  in  such 
manner  that  accumulations,  clearly  beyond  what  may  be  reasonably 
requirec^to  fully  and  effectually  carry  out  the  provisions  of  the  trust, 
must  necessarily  exist,  it  amounts  to  an  implied  direction  to  accu- 
mulate." 

'  1.7  W.  N,  C.  1.     See  1 116  ante. 
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STATUTORY  LIMITS  FOE  ACCUMULATION. 

1.  Periods  during  which  accumulation  is  allowed  by  the  Thellus- 
son  Act. 

§  135.  It  has  already  been  remarked  that,  at  the  commonlaw,  trusts 
for  accumulation  might  endure  to  the  full  limit  of  valid  executory 
devises,  or  in  other  words  to  the  full  limits  allowed  by  the  rule  against 
perpetuties.  This  rule  against  perpetuties  applied  to  the  income 
directed  to  be  accumulated  as  well  as  to  the  corpus  out  of  which 
such  accumulations  issued.  As  to  the  latter,  the  statutory  rules 
against  accumulation  make  no  change,  but  with  respect  to  the 
former,  they  introduce  more  stringent  rules  than  the  former  rule 
against  perpetuties,  and  declare  that  a  direction  to  accumulate,  for 
a  longer  time  than  the  periods  therein  specified  allow,  shall  be  void.' 
Therefore,  to  any  period  within  the  compass  of  the  rule  against 
perpetuities,  a  settlor  or  testator  may  still  postpone  the  vesting  of 
the  beneficial  interests  in  real  estates  whose  rents  and  profits,  oi:  in 
the  personal  estate  whose  interest  or  dividends,  he  intends  to  sub- 
ject to  accumulation.  So  also,  to  any  period  within  the  same  com- 
pass be  may  postpone  the  vesting  of  the  beneficial  interests  in  any 
estates  or  funds  to  be  raised  by  an  accumulation  protected  by  any 
period  allowed  by  the  statutory  rules  against  accumulation.  In  other 
words,  the  rule  against  perpetuities  is  still  the  sole  boundary  to  the 
postponement  of  the  vesting"  of  the  beneficial  interests,  as  well  of 
the  accumulated  income  as  of  the  corpus  out  of  which  such  accum- 
ulations issued. 

§  136.  By  the  first  section  of  the  Thellusson  Act  it  is  enacted, 
that  no  person  shall  settle  property,  so  that  its  income  shall  "  be 
wholly  or  partially  accumulated  for  any  longer  term  than"  during 
any  of  the  four  following  periods,  only  one  of  which  can  be  taken 
as  the  limit  to  each  accumulation." 

§  137.  I.  The  first  period  is  "  the  life  or  lives  of  any  such  gran- 
tor or  grantors,  settlor  or  settlors."  No  question  has  ever  arisen 
under  this  period  of  the  Thellusson  Act  nor  is  any  likely  to  arise. ' 
§  138.  II.  The  second  period  is  "  the  term  of  twenty-one  years 
from  the  death  of  any  such  grantor,  settlor,  devisor  or  testator." 
This  period  begins  to  run  from  the  date  of  the  deed  of  transfer  or 

'^berly's  App.  17  W.  N.  C.  2 ;  Haley  i-.  Bannister,  4  Mad.  275. 
'Eosslyn's  Trust,  16  Sim.  391:  Wilson  v.  Wilson,  1  Sim.  N.  S.  288;  Jaggerv. 
Jagger,  25  Ch.  D.  729.     But  see  2  Prest.  Abs.  180,  Harg.  Thel  Act,  U  109,  HO. 
"Hey  wood  v.  Hey  wood,  29  Beav.  9;  Harg.  Thel.  Act,  §  89. 
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the  death  of  the  testator,  exclusive  however,  of  the  day  of  his 
death.  ' 

§  139.  III.  The  third  period  is  "during  the  minority  or  respec- 
tive minorities  of.  any  person  or  persons  who  shall  be  living  or  in 
ventre  sa  m6re  at  the  time  of  the  death  of  such  grantor,  devisor  or 
testator."  It  has  already  been  remarked,^  that,  the  Court  will  di- 
rect, where  the  will  authorizes  it,  an  accumulation  of  the  surplus 
intermediate  income  arising  out  of  bequests  or  devises,  during  the 
above  period,  in  all  cases  where  the  person  to  whom  the  accumu- 
lated income  is  to  be  paid  is  an  infant  who,  at  the  expiration  of  his 
minority,  is  to  become  entitled  to  the  beneficial  ownership  of  the 
property  out  of  which  the  accumulations  issue  and  have  a  vested  in- 
defeasible right  to  the  possession  of  the  principle  and  income,  Con- 
sequently, in  all  such  cases,  permission  to  direct  accumulation  for 
the  above  period  is  simply  declaratory  of  the  common  law  rule,  and 
the  income  is  accumulated  by  the  courts  either  for  the  benefit  of 
the  infant  himself  or  of  his  representatives,  but  never  for  the  benefit 
of  other  persons. 

§  140.  Under  this  period  of  the  Thellusson  Act,  however,  a  set- 
tlor or  testator  may  select  the  minority  of  any  person  "who  shall 
be  living  or  in  ventre  sa  mire  at  the  time  of "  his  death,  as  the 
measure  of  the  duration  of  the  accumulation  directed.^ 

§  141.  IV.  The  fourth  period  is  "  during  the  minority  or  respec- 
tive minorities  only  of  any  person  or  persons  who,  under  the  uses 
or  trusts  of  the  deed,  surrender,  will  or  other  assurances,  directing 
such  accumulations,  would,  for  the  time  being,  if  of  full  age,  be 
entitled  unto  the  rents,  issues  and  profits,  or  the  interest,  dividends 
or  annual  produce  so  directed  to  be  accumulated."  Under  this 
clause  of  the  Thellusson  Act  it' has  been  held  that  an  accumulation 
can  only  take  place  during  the  minority  or  successive  minorities  of 
persons  in  existence  at  the  time  the  will  came  into  effect,  for  the 
Act  does  not  permit  an  accumulation  to  be  made  during  the  minority 
of  a  person  and  a  time  to  elapse  between  the  death  of  the  testator 
and  the  commencement  of  the  minority.  Consequently,  an  ac- 
cumulation beginning  ^.t  the  death  of  the  testator  cannot  continue 
till  the  coming  of  age  of  a  minor  who  is  unborn  at  the  time  the 
accumulation  begins,  but  it  lasts  only  for  twenty-one  years  from 
the  testator's  death,  as  allowed  by  the  second  period  of  the  Act.* 

iWebb  V.  Webb,  2  Beav.  493;  A.  G-.  v.  Poulden,  3Hare555;  Shaw «.  Rhodes, 
1  Myl.  &  Cr.  135;  Nettleton  v.  Stephenson,  3  De  G.  &  Sm.  366;  Gorst  o. 
Lowndes,  11  Sim.  434;  St.  Aubyn  v.  St.  Aubyn,  1  Dr.  &  Sm.  611;  Bengoughi). 
Edridge,  1  Sim.  173:  Lewis  «.  Lewis,  6  Sim.  304;  Scott  w.  Earl  of  Scarborough,  1 
Beav.  154.  It  is  to  be  noted  that  this  is  the  period  to  which  accumulations  di- 
rected for  periods  illegal  under  the  Thellusson  Act  are  cut  down,  see  §  157,  post, 
Harg.  TheL  Act  U  90-92.  ^  See  §  4  et  seq.  ante. 

^  Kime  v.  Wellfit,  3  Sim.  533 ;  Arnott  v.  Bleasdale,  4  Sim.  387  ;  Johnson  v. 
Johnson,  1  Keen,  648;  Harrison  v.  Harrison,  1  Keen,  765;  Hnlme  v.  Hulme,  9 
Sim.  644;  Easum  «;.  Appleford,  10  Sim.  274;  Harg.  Thel.  Act,  §?  93,  94. 

*  Griffiths  V.  Vere,  9  Ves.  127  ;  Longden  v.  Simson,  12  Ves.  295  ;  Haley  v. 
Bannister,  4  Mad.  275  ;  Ellis  v.  Maxwell,  3  Beav.  587. 
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§  142.  In  Haley  v.  Bannister,'  a  testator  directed  the  dividends 
of  certain  stocks  to  bo  accumulated  until  one  of  the  children  of  his 
daughter,  born,  or  to  be  born,  should  attain  the  age  of  twenty-one 
years,  at  which  time  both  the  stocks  and  the  accumulated  dividends 
were  to  be  transferred  to  such  child,  or  any  other  child  or  children 
who  might  be  then  living;  the  will  contained  a  residuary  clause. 
Sir  J.  Leach,  V.  C,  said:  "  The  statute  prevents  an  accumulation 
of  interest  during  the  minority  of  an  unborn  child;  but  as  to  the 
principal  the  law  remains  as,  before  the  statute.  The  excess  of  ac- 
cumulation prohibited  by  the  statute  would  form  part  of  the  resi- 
due." This  judgment,  or  rather  dictum,  is  confirmatory  of'  the 
decisions  in  Griffiths  v.  Vere,^  and  Longden  u  Simson,' and  has  been 
followed  by  Lord  Langdale  in  Ellis  v.  Maxwell.* 

§143.  These  cases  have  decided  that  accumulations  qould  not  be 
made  during  the  minority  of  a  person  unborn  at  the  death  of  the 
testator.  But  Mr  J  arm  an  ^  has  interpreted  the  judgment  in  Haley 
V.  Bannister  °  to  mean  that  accumulations  could  not  be  made  under 
this  period  of  the  Act  until  a  person  unborn  at  the  testator's  death 
should  come  of  age,  which  was  the  case  then  under  consideration, 
and  that  this  decision  could  only  mean  that  the  whole  of  such  period 
could  not  be  taken  and  not  that  the  part  commencing  with  the  birth 
of  such  a  person  could  not  be  taken  separately,  so  as  to  allow  ac- 
cumulations beginning  at  the  birth  of  a  person  unborn  at  the  testa- 
tor's death  to  continue  until  he  is  twenty-one  years  of  age.'  But 
if  this  latter  accumulation  is  prohibited  by  the  Act,  then  the  fourth 
period  adds  nothing  to  the  third  period,  which  gives  permission  to 
accumulate  during  the  minority  of  a  person  in  esse  at  the  death  of 
the  testator,  and  it  might  have  been  left  out  altogether.' 

§  144.  The  construction  put  upon  the  statute  by  the  judgments 
or  rather  dicta  cited  above,  has  been  considered,  by  Mr.  Jarman,"  to 
virtually  strike  out  of  the  Act  thfe  clause  in  question,  and  to  reduce 
it  to  a  mere  saving  or  reservation  of  the  rule  of  law,  which  accumu- 
lates the  income  of  minors,  or  rather  the  surplus  income,  after  pro- 
viding for  their  maintenance,  but  at  the  same  time  to  place  in  con- 
siderable peril  the  accumulating  trust  ordinarily  introduced  into 
the  provisions  for  the  maintenance  of  minors,  being  persons  unborn 
at  the  testator's  decease,  which  direct  the  unapplied  surplus  income 
from  time  to  time  to  be  accumulated  and  added  to  the  principal. 
And  Mr.  Hargrave  also  remarks,"*  that  the  cases  cited  aboVe  must  be 
overruled  before  the  provisions,  so  common  in  English  wills  and 
settlements,  for  accumulating  the  surplus  income  of  gifts  to  chil- 
dren not  in  esse  at  the  death  of  the  testator,  and  taking  no  interest 
in  the  fund  unless  or  until  they  attain  twenty-one  years  of  age,  can 

'  4  Mad.  27.5.  i  9  Ves.  127.  »  12  Ves.  295.  *  3  Beav.  587. 

'  Jarman  on  "Wills  (4th  ed.),  305.  «  4  Mad.  275. 

'  See  Gi&y  on  Perp.  ?  699. 

'  See  opinion  of  Lord  Langdale,  M.  E.,  in  Ellis  v.  Maxwell,  3  Beav.  587. 

»  Jarman  on  Wills  (4th  ed.),  305,  306.  '«  Harg.  Thel.  Act,  1 107. 

(1332) 


STATUTORY  LIMITS  FOR  ACCUMULATION.  67 

be  depended  on,  beyond  twenty-one  years  from  the  death  of  the  set- 
tlor or  testator. 

§  145,  But  the  better  opinion  seems  to  be  that  the  decisions  in 
Haley  v.  Bannister '  and  Ellis  v.  Maxwell  ^  only  went  so  far  as  to  de- 
cide that  the  fourth  clause  of  the  Thellusson  Act  does  not  permit 
accumulation  during  the  period  before  the  birth  of  a  person  unborn 
at  the  death  of  the  testator.  Whether  this  clause  of  the  Act  would 
authorize  an  accumulation  beginning  at  the  birth  of  a  person  un- 
born at  the  death  of  the  testator  to  continue  until  he  attains  twen- 
ty-one years  of  age  is,  nevertheless,  still  doubted  and  undecided.' 
However  "the  text  writers,"  says  Mr.  Gray,*  "generally  incline  to  the 
opinion  that  provisions  for  accumxilation  which  do  not  violate  the 
rule  against  perpetuities  are  good  if  they  begin  with  the  birth  of  an 
unborn  .child,  and  end  at  his  coming  of  age."  '^ 

§  146.  In  Griffiths  v.  Vere,°  Lord  Eldon  mentions  a  class  of 
cases  in  which  a  trust  for  accumulation  may  continue  under  the 
Thellusson  Act,  for  a  much  longer  period  than  twenty-one  years. 
"  For  instance,"  says  Lord  Eldon,  "  suppose  a  testator,  having  an 
infant  son  a  year  old  and  a  brother,  has  expressly  directed  accumu- 
lation for  twenty-one  years,  and  subject  thereto  has  given  the  es- 
tate to  his  eldest  son;  and  after  the  decease  of  his  eldest  son,  to  the 
eldest  son  of  his  brother.  Suppose  the  will  contained  a  direction 
that  the  property  so  accumulated,  under  a  direction  admitted  to  be 
legal,  should  go  to  the  person  who,  under  those  limitations  was  to 
take  the  estates;  it  is  clear  that,  though  the  direction  to  accumu- 
late is  only  for  twenty-one  years,  yet,  under  the  combined  effect  of 
the  direction  and  the  law,  there  might  be  an  accumulation  for  forty 
years;  for,  if  the  son  lived  till  just  about  the  end  of  the  first  twenty 
years  and  then  died,  and  the  brother  had  a  son  a  week  old,  and  by 
his  will  he  had  provided  a  maintenance  for  his  own  son,  under  the 
direction  of  the  law  the  income  of  the  property  must,  during  the 
minority  of  that  son,  accumulate  in  the  Court  of  Chancery." 

2.  The  period  during  which  accumulation  is  permitted  under  the 
Pennsylvania  Statute. 

§  147.  The  statute  of  April  18th,  1853,  §  9,  provides,  that  no 
person  or  persons  shall,  after  the  passage  thereof,  by  any  deed,  will 
or  otherwise,  settle  or  dispose  of  any  real  estate  or  personal  prop- 
erty, so  and  in  such  manner  that  the  rents,  issues  and  profits  there- 
of shall  be  wholly  or  partially  accumulated  for  any  longer  time  than 

'  4  Mad.  273. 
'  3  Beav.  587. 
'  Bryan  v.  Collins,  16  Beav.  14.     See  Peard  v.  Kekewich,  15  Beav.  166. 

*  Gray  on  Perp.  ?  699. 

*  1  Jarm  Wills  (4th  ed.).  304,  et  aeq. ;  3  Dav.  Prec.  Conv.  (3rd  ed.)  178  note, 
469  note  ;  Marsden  Perp.  337,  338  ;  Harg.  Thel.  Act,  §§  95-107.  SeeWUson«. 
"Wilson,  1  Sim.  N.  S.  288  ;  Sidney  v.  Wilmer,  4  De  G.  J.  &  S.  84. 

«  9  Ves.  136. 
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the  life  or  lives  of  such  grantor  or  grantors,  settlor  or  settlors,  or 
testator,  and  the  term  of  twenty-one  years  from  the  death  of  any 
such  grantor  or  testator,  "  that  is  to  say,  only  after  such  decease 
during  the  minority  or  respective  minorities,  with  allowonce  for  the 
period  of  gestation,  of  any  person  or  persons,  who,  under  the  uses 
or  trusts  of  the  deed,  will  or  other  assurance,  directing  such  accu- 
mulation^ would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues,  interests  and  profits  so  directed  to  accumulate." 

§  148.  By  comparing  the  Pennsylvania  Statute  with  the  TheUus- 
son  Act,  it  will  be  observed  that  the  framers  of  the  Pennsylvania 
Statute  Jiave  almost  made  a  literal  transcript  of  the  first,  second  and 
fourth  clauses  of  the  Thellusson  Act,  which  constitute  the  respec- 
tive periods  during  which  ac(iumulation  is  allowed  by  that  Act,  bat 
they  have  carefully  avoided  the  third  clause.  But  these  distinct 
clauses,  which  in  the  Thellusson  Act  stand  alone  and  must  be  taken 
separately  as  the  limit  chosen  by  the  settlor  or  testator  (two  or 
more  periods  never  being  permitted  to  be  combined ')  have  been  so 
connected  in  the  Pennsylvania  Statute  by  means  of  the  explana- 
tory words,  "that  is  to  say"  as  to  form  one  complete  clause,  indi- 
visible and  inseparable  and  which,  when  taken  as  a  whole,  consti- 
tutes the  period  which,  at  present,  is  the  sole  boundary  in  Pennsyl- 
vania to  the  duration  of  all  directions  to  accumulate. 

§  149.  In  Washington's  Estate,^  the  force  and  effect  of  the  words, 
"  that  is  to  say,"  was  carefully  considered  by  Judge  Paxson,  who  de- 
cided that  they  were  used  merely  to  explain  and  qualify  the  mean- 
ing of  the  clause  immediately  preceding  them,  and  that  the  clause 
that  follows  should  be  so  connected  with  this  preceding  clause  as  to 
form  one  complete  clause  which  was  to  be  construed  as  a  whole  with 
the  following  effect.  That  accumulation  is  limited  to  the  special 
minority,  with  allowance  for  the  period  of  gestation  "  of  any  person 
or  persons,  who,  under  the  uses  or  trusts  of  the  deed,  will  or  other 
assurance,  directing  such  accumulation,  would,  for  the  time  being, 
if  of  full  age,  be  entitled  unto  the  rents,  issues,  interests  and  profits 
so  directed  to  accumulate."  That  is  to  say,  nothing  can  be  accu- 
mulated but  income  belonging  to  the  minor  and  which  he  would  be 
entitled  to  receive  presently,  but  for  the  legal  impediment  of  his 
minority.  "Accumulation  can  only  take  place  but  for  one  class  of 
persons,"  says  Gordon,  J.,'  "who  are  required  to  have  two  essential 
qualifications.'  They  must  be  minors.^  They  must  be  such  minors, 
who,  if  it  were  not  for  their  minority,  would  be  entitled  to  take  the 
rents  and  profits  from  which  the  accumulations  are  to  arise,  when 
the  gift  or  grant  goes  into  effect,  though  at  that  time  they  have 
passed  their  minority."  And  again,  he  says*  "there  should  be  no 
accumulation  of  a  decedent's  estate  except  in  favor  of  these  minors 

'  See  ?  136,  ante. 

«  8  Phila.  182,  S.  C.  25  P.  F.  Smith,  102. 
'  McKee's  Appeal.  15  Norris,  277. 
*  Penna.  Ck).'s  App.  25  Smith,  102. 
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who  should  be  beneficiaries  under  the  deed  or  will  by  which  the 
trust  should  be  raised."  Therefore  income  cannot  be  accumulated 
during  the  minority  of  any  minor,  unless  that  minor  would  be  en- 
titled to  the  income  if  of  full  age.  , 

§  150.  The  first  case  that  has  arisen  upon  the  construction  of 
the  Pennsylvania  Statute  is  the  leading  case  of  Washington  Estate.' 
Here  a  testator  created  a  trust  for  a  minor  child,  to  whom  an  annual 
allowance  was  to  be  made,  and  the  surplus  of  the  estate,  after  cer- 
tain annuities  and  other  minor  charges  upon  the  estate  had  been 
satisfied,  was  directed  by  the  testator  to  be  accumulated  during  the 
minority  of  the  said  minor,  "  for  the  benefit  of  his  (the  testator's) 
estate,"  with  which  it  was  ordered  to  be  capitalized.  Upon  the 
arrival  at  full  age  of  the  said  minor,  the  testator  ordered  the  said 
excess,  beyond  the  annuities  above  referred  to,  to  be  given  to  the 
said  mino'^,  a  daughter  and  only  child  of  the  testator,  for  her  sole 
and  separate  estate  during  her  life,  and  after  her  death,  to  her  chil- 
dren, or  if  she  should  leave  no  children,  then  to  the  testator's  next 
of  kin.  This  case  arose  upon  a  petition  to  the  Orphans  Court  of 
Philadelphia  by  the  guardian  of  testator's  daughter  for '  an  addi- 
tional allowance  for  her  support  and  education.  The  trustees  of 
the  estate,  appointed  by  the  testator,  although  conceding  that  the 
additional  allowance  vras  a  reasonable  demand,  nevertheless,  alleged 
that  under  the  nature  of  the  trust  there  was  no  estate  out  of  which 
the  additional  allowance  could  lawfully  be  made,  because  by  the 
directions  of  the  will  they,  the  trustees,  were  ordered  to  accumulate 
all  surplusage  during  the  minority  of  the  daughter,  who  was  then 
only  eighteen  years  old,  for  the  benefit  of  the  general  estate  in 
which  she  ultimately  had  only  a  life  estate.  But  it  was  held'  that 
the  direction  to  accumulate  during  the  minority  of  the  testator's 
daughter  was  transgressive  of  the  provisions. of  the  Act  of  1853, 
and  therefore  void,  because  the  accumulations  were  not  given  to  the 
daughter  absolutely  when  she  arrived  at  full  age,  but  that  only  the 
interest  of  such  capitalized  accumulations  were  given  to  her  as  part 
of  the  general  estate  for  her  sole  and  separate  use  during  her  life 
and  that  the  direction  to  accumulate  the  surplus  income  for  any 
other  use  than  that  of  the  absolute  use  of  the  legatee  was  void  un- 
der the  statute.  It  was  also  decided  that  the  daughter  was  entitled 
to  accumulations  by  virtue  of  the  present  gift  in  possession  for  she 
was  the  person  to  whom  the  released  income  would  have  gone  had 
there  been  no  direction  to  accumulate."  Consequently,  there  was 
an  ample  fund  out  of  which  to  decree  an  additional  allowance,  which 
was  forthwith  granted. 

§  151.  Undel-  the  third  clause  of  the  Thellusson  Act  accumulation 
can  continue  during  the  minority  of  a  minor  who  is  a  stranger  to 
the  fund,  and  a  settlor  or  testator  may  select  the  minority  of  any 
person  in  esse  at  his  own  decease  merely  as  a  measure  of  the  dura- 

1  8  Phila.  182,  S.  C,  25  P.  F.  Smith,  los! 
'See^  166,  post.  ■ 

(1335) 


70 '  TRUSTS  FOR  ACCUMULATION. 

tion  of  the  trust.'  ■  But  under  the  Pennsylvania  Statute,  although 
the  minority  of  a  person  may  be  the  measure  of  the  duration  of 
the  accumulation,  nevertheless,  the  minority  chosen  must  be  the 
minority  of  a  person  who  would,  if  of  full  age,  be  entitled  to  the 
income  directed  to  be  accumulated,  for  the  Act  permits  no  accumu- 
lation during  any  minority,  except  of  a  person  who  would  be  enti- 
tled to  the  fund  when  he  comes  of  ^ge,  at  which  time  the  Act  in- 
tends that  the  principal  of  the  capitalized  accumulations  shall  be 
paid  to  him  or  the  direction  to  accumulate  •  to  become  void.  The 
test  is,  would  the  minor,  if  of  full  age,  during  the  time  the  accumu- 
lations are  accruing,  be  entitled  unto  them  ?  That  is  to  say,  are 
the  accumulations  the  minor's  property,  minority  being  the  sole  ob- 
stacle to  his  present  enjoyment  of  them  ?  Consequently  a  direction 
to  accumulate  and  to  add  the  accumulations  to  the  principal  of  the 
fund  during  any  period  of  the  life  of  a  life  tenant,  is  bad  alto- 
gether.'' Mr.  Gray,  when  commenting  upon  this  construction  of 
the  statute,  remarks:^  "  Suppose  property  is  given  in  trust  to  pay 
the  income  to  A.  for- life,  and  on  A. 's  death  to  transfer  the  principal 
to  B.,  and  there  is  a  direction  to  accumulate  the  income  during  A.'s 
minority,  and  to  add  the  accumulations  to  the  principal.  Such  a 
direction  would  certainly  appear  to  be  authorized  by  the  statute. 
If  A.  were  of  full  age,  he  would  be  entitled  to  the  income;  and 
that  is  enough,  according  to  the  statute,  to  make  the  accumulation 
lawful.  If  A.  would  get  the  income  if  over  age,  accumulations 
made  while  he  is  under  age  ought  to  be  good,  to  whomsoever  they 
go,  for  there  is  nothing  in  the  Statute  requiring  them  to  go  to  A. 
or  any  other  person.  Nevertheless,  it  has  been  held  that  such  a 
direction  is  void  altogether,  and  however  little  such  a  doctrine  is 
justified  by  the  Statute,  it  is  now  settled." 

§  15S.  In  "Washington's  Estate,*  the  question  arose  as  to  what 
amount  of  interest  must  a  beneficiary,  under  the  will  or  deed  by 
which  the  trust  is  raised,  have<  in  order  to  be  considered  as  a  minor 
whose  minority  could  validly  become  the  measure  of  the  duration 
of  the  accumulation.  He  must  be  one,  "who,  under  the  uses  or 
trusts  of  the  deed,  will,  or  other  assurance  directing  such  accumu- 
lation, would,  for, the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues,  interests  and  profits  so  directed  to  accumulate." 
What,  therefore,  is  the  extent  of  the  beneficial  interest  which  such 
a  minor  must  have  in  the  final  accumulated  fund  when  he  arrives 
at  his  majority  ?  Is  a  mere  nominal  limited  interest  in  the  accumu- 
lated fund  sufficient  ?  In  Washington's  Estate,  there  was  a  doubt 
as  to  whether  the  minor 'daughter  of  the  testator,  having  by  the 
words  of  the  will  a  final  beneficial  interest  in  the  accumulated  fund 
to  the  extent  of  a  life  estate  to  her  sole  and  separate  use,  with  re- 

1  See  §  139,  ante. 

^  Matter  of  Sergeant,  11  Phila.  8,  see  §  129,  ar.ic. 
'  Gray  on  Perp.  §  717. 
•  8  Phila.  182;  S.  C.  25  P.  F.  Smith,  102. 
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mainder  to  her  children,  had  a  sufficient  beneficial  interest  in  the  nlti- 
mate  accumulated  fund  to  be  considered  a  minor  whose  minority 
could,  validly  within  the  Act,  become  the  measure  of  the  direction 
to  accumulate.  The  Court  decided  that  she  could  not.  It  is  only 
in  the  case  of  a  minor,  who  is  entitled  to  the  fund  solely,  that  is, 
the  right  to  have  the  principal  paid  to  him  at  his  majority,  or  when, 
in  connection  with  other  legatees,  is  entitled  to  a  proportionate 
share  in  the  fund,  that  the  Act  of  1853  permits  accumulation  to 
take  place,  or,  in  other  words,  only  in  those  cases  where  the  ac- 
cumulated fund  is  for  the  sole  and  unconditional  benefit  of  one  or 
more  minors,  if  they  live  until  twenty-one,  and  who  will  continue 
such  minors,  if  they  live,  until  the  accumulation  ceases.  For,  if  it 
were  otherwise,  if  the  beneficial  interest  in  the  accumulated  fund 
could  be  merely  nominal,  it  follows  that  the  interest  might  be  so 
small  as  virtually  to  amount  to  nothing,  and  the  toleration  of  such 
an  evasion  would  defeat  the  aim  and  object  of  the  Statute.  Con- 
sequently, if  the  beneficial  interest  of  the  minor  amounts  to  nothing 
at  all,  we  have  the  same  measure  of  the  duration  of  accumulation 
in  Pennsylvania  as  is  allowed  under  the  third  period  of  the  Thel- 
luson  Act,  namely:  accumulation  continuing  during  the  minority 
of  a  person  who  is  a  stranger  to  the  fund  and  a  distribution  of  the 
aggi'egate  accumulated  fund  according  to  the  directions  of  the 
deed  or  will  creating  the  trust,  at  the  expiration  of  such  minority, 
and  this,  without  any  regard  whatever  to  the  person  during  whose 
minority  it  was  accumulated-;  a  ponstruction  directly  contrary  to 
the  Pennsylvania  Statute,  which  expressly  excludes  the  third  clause 
of  the  Thellusson  Act  from  its  provisions. 

§  153.  In  Furness  Minor's  Estate,'  Penrose,  J.,  says,  "It  is  far 
from  clear  that  the  Act  contemplated  an  accumulation  through  a 
snceession  of  minorities  ;  certainly  a  trust  for  this  purpose  which 
might  last,  as  in  the  ease  of  the  youngest  of  the  present  minors,  for 
more  than  twenty-one  years  after  the  expiration  of  a  life  or  lives  in. 
being  at  the  death  of  the  testator,  would  transgress  not  only  the 
Act  of  Assembly,  but  would  be  void  as  creating  a  perpetuity.  But 
if  it  be  conceded  that  the  minority  referred  to  in  the  Act  is  not  one 
in  actual  existence  or  incipiency  at  the  death  of  the  testator,  and 
that  accumulation  for  a  series  of  minors  is,  during  twenty-one  years 
from  the  testator's  death,  permissible,  it  is  a  necessary  corollary  of 
the  decision  in  Washington's  Estate,^  that  the  accumulations  dur- 
ing each  minority  belong  to  that  particular  minor." 

§  154.  Such  are  the  statutory  limits  for  accumulation  imposed 
by  the  Thellusson  Act  and  the  Pennsylvania  Statute  of  1853,  and 
such  are  the  essential  differences  between  the  two  Acts,  the  failure 
to  recognize  which,  has  perhaps  caused,  much  of  the-  diversity  of 
opinion  as  regards  the  proper  construction  of  the  latter  statute. 

§155.  The  construction  placed  upon  the  Act  of  1853  in  Wash- 

'  14  W.  N.  C.  391. 

»8  Phila.  182.  S.  C.  25  P.  F.  Smith,  102. 
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ington's  Estate,'  and.-which  has  since  been  followed  by  many  decisions 
to  the  same  effect/  is  undoubtedly  a  strict  construction,  confining 
within  very  narrow  limits  the  duration  of  all  trusts  for  accumulation 
in  Pennsylvania.  Perhaps  it  is  to  be  regretted  that  the  language 
of  the  Pennsylvania  Statute  is  so  sweeping  in  its  terms,  for,  says 
Paxson,  J.,  in  Washington's  Estate,'  "it  is  difficult  to  see  the  wisdom 
of  any  Act  which  requires  in  a  large  estate,  the  accumulated  income 
of  a  minor  to  be  paid  to  him  upon  his  arrival  at  fall  age.  There 
are  many  instances  where  such  a  thing  would  be  injurious  to  him 
in  the  highest  degree.  The  capitalization  of  the  income  and  the 
payment  to  him  of  only  the  interest  after  majority,  would  often 
promote  his  best  good.  There  would  seem  to  be  no  Reason  of  pub- 
lic policy  demanding  such  a  change  in  the  right  of  disposing  of 
property.  And  I  desire  to  call  the  attention  of  the  profession  to 
the  fact  that  our  Act  does  not,  as  the  Thellusson  Act  does,  allow 
accumulation  for  the  purpose  of  the  payment  of  debts  or  to  provide 
for  raising  portions  for  children.'^  Itwoald  seem  also,  that,  in  such 
cases,  the  same  policy  of  the  law  which  favors  accumulation  during 
minority,  should  have  repelled  the  idea  of  the  compulsory  subjec- 
tion of  such  accumulations  to  the  free  control  of  the  minor  when 
just  of  age.  However  the  courts  have  considered  the  Legislature 
to  have  judged  differently  and  to  have  proceeded  upon  the  princi-' 
pie  that  at  twenty-one  most  persons  are  capable  of  managing  their 
own  affairs,  even  to  the  capacity  of  chosing  between  an  accumula- 
tion and  an  expenditure  of  their  income.  At  any  rate,  says  Trun- 
key,  J.,  in  Carson's  Appeal,  *  "  Time  enough  has  elapsed  for  legisla- 
tive correction  if  the  intendment  of  the  Statute  has  been  misappre- 
hended by  the  Courts." 

»  8  Phila.  182.  S.  C.  25  P.  F.  Smith,  102. 

''Stille's  Appeal,  4  W.  N.  C.  42,  affirming  S.  C.  11  Phlla.  31;  1  W.  N.  C.  249, 
Howell's  Estate,  5  W.  N.  C.  430;  Sergeant's  Estate,  32  Leg.  Int.  29;  McKee's 
App.  15  N.  277;  Carson's  App.  3  Out.  325;  Furness  Minor's  E-state,  14  W.  N. 
C.  391;  Grim's  Appeal,  17  "W.  N.  C.  4;  Myers'  Estate,  42,  Leg.  Int.  5;  Eber- 
lev's  Appeal,  17  "W.  N.  C.  1. 

"8  Phila.  189. 

*3  Out.  325. 
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TEANSGRESSIVE  TRUSTS  FOE  ACCUMULATION. 
1.  Provisions  for  accumulation  which  violate  the  statutory  limits. 

§  156.  A  provision  for  accumulation  which  violates  the  rule 
against  perpetuities  is  void  in  tote'  But  a  provision  for  accumula- 
tion which  is  good  so  far  as  the  rule  against  perpetuities  is  con- 
cerned, but  which  transgresses  either  the  Thellusson  Act  or  the 
Pennsylvania  Statute  of  1853  is  not  wholly  void,  but  is  void  only 
for  the  excess  beyond  the  limits  allowed  by  these  statutes.  ^  And 
even  if  there  is  no  express  direction  for  accumulation,  but  the  bene- 
ficial enjoyment  of  property  is  postponed,  it  follows,  that  the  stat- 
utes are  infringed  whenever  the  vesting  is  postponed  beyond  the 
statutory  limits,  unless  there  is  an  express  application  of  the  income 
in  the  interval ;  since,  a  grant  of  a  residuary  bequest,  to  take  effect 
in  the  future  carries  with  it  not  only  the  bulk  or  corpus  of  the 
property,  but  also  the  intermediate  accumulated  income.  Mr. 
Lewis,  when  commenting  upon  this  rule,  qonsiders  it  a  "rule of  con- 
struction entirely  novel "  in  the  decision  of  questions  as  to  the  re- 
moteness of  provisions  suspending  the  present  enjoyment  of  prop- 
erty.' 

§  157.  Under  the  third  clause  of  the  Thellusson  Act  accumula- 
tion can  continue  during  an  absolute  term  of  twenty-one  years. 
Trusts  for  accumulation,  therefore,  which  aim  at  a  duration  be- 
yond twenty-one  years  from  the  death  of  the  settlor  or  testator  are 
not  wholly  void,  but  are  void  only  for  the  period  during  which  in 
the  event,  they  shall  be  found  to  exceed  that  duration.  So  when 
accumulation  is  not  directed  to  commence  upon  the  death  of  the 
testator  but  upon  the  happening  of  some  subsequent  contingency, 
it,  nevertheless,  comes  within  the  general  rule  and  ceases  at  the  end 
of  twenty-one  years  from  that  event.*    In  Pennsylvania,  however, 

'  See  I  51  &  93-94,  ante. 

'^  Griffiths  V.  Vere,  9  Ves.  127  ;  Longdon  v.  Simson,  12  Ves.  295 ;  Crawley  v. 
Crawley,  7  Sim.  427;  O'Neill  v.  Lucas,  2  Keen.  313;  McDonald  v.  Bryce,  2  Keen. 
276;  Eyre  v.  Marsden,  2  Keen.  564,  572,  4  Myl.  &  Cr.  231;  Shaw  v.  Rhodes,  1 
Myl.  &  Cr.  135  sub.  now, ;  Evans  v.  Hellier,  5  CI.  &  F.  114;  Ellis  v.  Maxwell, 
3  Beav.  587,  12  Beav.  104;  Elborne  v.  Goode,  14  Sim.  165;  Rosslyn's  Trust,  16 
Sim.  391;  Oddie  v.  Brown,  4  De  6.  &  J.  179;  Bective  v.  Hodgson.  10  H.  L.  C. 
656,  664,  671;  Weatherall  v.  Thornburgh,  8  Ch.  D.  261;  Harg.  Thel.  Act,  §?  Ill 
et  seq.  Marsden  Perp.  323,  324;  Leake  v.  Robinson,  2  Mer.  363,  389,  390;  Brown 
V.  Williamson.  36  Pa.  St.  338;  Butler  v.  Butler,  9  Phila.  269;  Conrow's  Appeal, 
3  Penny,  p.  356,  366. 

'  Lewis  on  Perp.  593. 

*  Lewis  V.  Lewis,  6  Sim.  304;  Webb  v.  Webb.  2  Beav.  493. 
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aecumulation  can  take  place  only  for  a  certain  class  of  persons  and 
a  direction  for  accumulation  must  comply  with  this  restriction  or 
else  become  absolutely  void;  trusts  for  accumulation,  therefore, 
which  are  otherwise  perfectly  created  but  aim  at  a  duration  beyond 
minority  are  void  for  the  excess  beyond  that  limit. 

§  158,  In  Brown  v.  Williamson,'  Strong,  J.,  says:  "  The  trust 
indeed  may  be  transgressive,  but  even  under  the  Kipon  Act  (39  & 
40  Geo.  III.  0.  98)  in  England  the  excess  only,  beyond  the  period 
allowed  for  trusts  of  accumulation  is  void.  They  are  su^ained  for 
the  statutory  period.  Our  Act  of  1853  vas  modelled  after  the  Ripon 
Act,  and  it  avoids  only  the  excess  in  transgressive  trusts."  ^ 

§  159.  In  McKee's  Appeal,'  Gordon,  J.,  says:  "The  extreme  pe- 
riod allowed  for  accumulations  by  the  Act  of  1853  is  twenty-one 
years,  with  the  additional  allowance  of  the  ordinary  time  of  gesta- 
tion. Here  the  time  -is  indefinite,  it  may  be  much  more  than 
twenty- one  years.  *  *  *  *  Had  we  to  deal  with  time,  the  Act 
itself  would  settle  any  difficulty  arising  from  the  matter,  for  it 
avoids  only  the  excess."  Consequently  a  trust  for  accumulation  of 
income,  until  a  minor  attains  the  age  of  twenty-eight,  becomes  void 
under  the  Act  of  1853  on  his  attaining  majority.*  And  the  Act  ren- 
ders invalid  a  direction  by  a  settlor  or  testator,  that  accumulations 
shall  be  capitalized  and  the  interest  thereon  paid  to  the  beneficiary 
after  he  has  attained  majority.  Such  accumulations  belong  abso- 
lutely to  the  beneficiary  when  he  comes  of  age.^ 

§  160.  Finally  it  may  be  remarked  that,  by  the  operation  of  this 
nullifying  clause  of  the  statutes,  the  settlor's  or  testator's  intention 
and  disposition  is  not  affected,  beyond  a  mere  nullification  of  the 
direction  for  accumulation  during  the  illegal  period  and  for  that 
time  only,  in  all  other  respects  the  trust  remains  unaltered  by  the 
statutes.  Thus,  in  Pride  v.  Fooks,*  there  was  a  direction  to  accumu- 
late income  with  a  discretionary  power  to  apply  any  part  of  the 
income  towards  the  maintenance  of  testator's  children,  to  whom  was 
bequeathed  the  fund  and  its  accumulations.  It  was  held  that  the 
power  of  maintenance  continued  after  the  period  for  accumulation 
limited  by  the  Thellusson  Act  had  expired.  Lord  Longdale  said: 
"It  does  not  appear  to  me  that  by  the  expiration  of  twenty-one 
years,  there  has  ceased  to  be  any  subject  for  the  power  to  operate 
upon.  The  Act,  which  prevents  accumulation,  applies  only  to  that 
which  was  meant  to  be  accumulated,  that  is,  to  the  residue  after  the 
purposes,  which  continue  lawful,  are  answered;  not  to  anything 
which  it  was  within  the  duty  or  legal  competence  of  the  trustee  to 

'  13  Casey,  338.  In  this  case  the  direction  to  accumulate  was  only  an  inci- 
dent to  the  general  trust.  See  this  case  criticised  in  Gray  on  Perp.  §  717,  note, 
and  see  Grim's  Est.  12  W.  N.  C.  354. 

^  See  also  Myer's  Estate,  42  Leg.  Int.  5. 

3  15  Norris.  277. 

*  Butler  V.  Butler,  9  Phila.  269. 

'  Carson's  Appeal,  3  Out.  325. 

«  2  Beav.  430. 
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do,  as  against  the  accumulation,  if  the  accumulation  had  been  al- 
lowed to  proceed.  A  great  difference  is,  indeed,  affected  in  the 
parties  interested  to  oppose  any  application  of  the  income  ■which 
would  otherwise  have  accumulated,  but  no  difference  in  the  power 
or  duty  to  apply  the  income  in  a  mode  directed  by  the  will,  which 
continues  lawful."  '  And  again  in  Eyre  v.  Marsden,^  Longdale,  J., 
says,  "  The  Statute,  as  it  appears  to  me,  was  not  intended  to  operate, 
and  does  not  Operate  to  alter  any  disposition  made  by  the  testator, 
except  his  direction  to  accumulate.  Strikingthat  out,  everything  else 
is  left  as  before,  and  all  other  directions  of  the  will,  as  to  the  time  of 
payment,  substitution,  or  any  contingencies,  are  to  take  effect  ac- 
cording to  the  true  constructioa  of  the  instrument,  unaltered  by  the 
effect  of  the  Statute." 
« 
2.  Destination  of  excessive  and  released  accumulation. 

§  161.  An  important  question  under  both  the  Thellusson  Act  and 
the  Pennsylvania  Act  of  1853  is  to  determine  the  destination  of  "the 
rents,  issues,  profits  and  produce,"  which  the  settler  or  testator  has 
directed  to  be  accumulated,  but  which  are  not  permitted  to  be  accu- 
mulated under  the  Statutes.  Both  Statutes  provide,  that  they  shall 
"  go  to  and  be  received  by  such  person  or  persons  as  would  have 
been  entitled  thereto  if  such  accuniulation  had  not  been  directed." 
This  direction  is,  to  a  certain  extent,  simply  declaratory  of  what  the 
law  would  have  been  had  not  such  a  declaration  been  inserted;  for  the 
mere  nullification,  on  any  account,  of  an  excessive  direction  to  accu- 
mulate beyond  the  limits  allowed  by  the  law,  would,  of  itself,  have 
entitled  the  same  person  or  persons  to  the  income  released  from 
accumulation,  as  at  present  become  entitled  under  the  Statutes.' 
When  speaking  of  the  Thellusson  Act,  Lord  Eldon  said,  "The 
object  of  those  who  introduced  this  bill,  was  simply  to  declare 
these  limitations  void,  and  to  make  the  rents  and  profits  go,  not 
to  those  claiming  by  the  disposition,  bnt  (by  the  effect  of  the 
act  striking  out  the  direction  for  accumulation)  to  those  who 
would  have  been  entitled  in  cases  of  intestacy."  But  besides  this 
title,  which  would  have  been  given  at  law,  there  is  another  title 
which  depends  for  its  validity  entirely  upon  the  direction  given  in 
the  Statutes.  And  Lord  Cottenham  says,  "  the  title  of  the  heir  at 
law,  or  next  of  kin  rests  altogether  upon  the  right  to  property  un- 
disposed of;  but  the  Act  against  accumulations  gives  a  statutable 
title." 

'  See  Ellis  v.  Maxwell,  3  Beav.  587.  For  cases  where  the  power  of  making 
allowances  for  maintenance  in  cases  of  divises  or  Jegaqies  to  a  class  of  infants, 
should  continue,  either  in  accordance  with  a  direction  by  the  settlor  or  testator 
or  under  order  of  the  Court,  after  the  period  for  accumulation  limited  by  the 
fourth  clause  of  the  Thellusson  Act  has  expired,  see  Harg.  Thel.  Act,  §^  124, 
125. 

2  2  Keen  574'. 

3  Harg.  Thel.  Act,  ?  127  ;  1  Perry  on  Trusts,  ?  397. 
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§  162.  Tho  efPect  of  the  Statutes  is  not  to  accelerate  the  enjoy- 
ment of  property  or  any  gifts  or  subsequent  limitations  in  the  will.' 
Thus  the  Statutes  do  not  accelerate  interests  in  remainder,  for  if 
there  bo  a  series  of  limitations  of  real  estate,  the  limitations  subse- 
quent to  the  one  in  connection  with  which  there  is  an  illegal  direc- 
tion for  accumulation,  are  not  accelerated.  So,  "when  a  fund  is 
given  upon  trusfi  to  pay  certain  annuities  out  of  the  income  and  to 
accumulate  the  rest,  and  the  fund  and  accumulations  are  given  after 
the  death  <3f  the  annuitants  to  a  legatee  absolutely,  the' legatee  is 
not  entitled  to  stop  the  accumulations  during  the  lives  of  the  annui- 
tants, and  to  ask  for  payment  of  the  fund  after  providiijg  for  the 
annuities.  So  far  as  the  accumulation  extends  beyond  the  statutory 
period  the  income  is  undisposed  of  and  goes  to  the  heir-at-law  or 
next  of  kin."  ^  It  is,  however,  the  necessary  effect  of  the  Statutes 
to  accelerate  the  time  of  payment  where  the  legacy  is  a  vested  in- 
terest and  the  excess  of  accumulation,  beyond  the  period  of  the 
statutory  limit,  is  declared  void.' 

§  163.  The  cases  which  determine  the  destination  of  the  income 
released,  by  the  Statutes,  from  accumulation,  may  be  divided  into 
four  classes. 

§  164.  First.  If  there  is  a  present  gift  in  possession,  given  abso- 
lutely in  the  first  place,  and  a  trust  for  accumulation,  either  of  the 
rents,  issues  and  profits  arising  out  of  real  estate,  or  of  the  income 
arising  out  of  the  fund,  is  engrafted  upon  this  vested  interest  by 
being  either  charged  on  the  real  estate,  or  carved  out  of  the  fund, 
and  thus  diminishing  the  beneficial  interest  of  the  devisees  or  legatees, 
by  governing  the  mode  of  enjoyment;  then,  the  rents  and  profits,  or 
the  income  released,  by  the  statutes,  from  accumulation,  go  to  the 
persons  to  whom  the  absolute  estate  or  vested  interest  is  given,  who 
are  the  persons  who  would  have  taken  it  had  there  been  no  direc- 
tion to  accumulate.* 

§  165.  The  reason  for  the  above  rule  is,  that  such  devisees  or 
legatees  would  have  had  all  the  rents  and  profits  or  all  the  income, 

^  Eyre  v  Maredcn,  2  Keen.  564,  574;  Nettleton  v.  SteBhenson,  3  De  G.  &Sm. 
366;  Green  v.  Gascoyne,  4  De  G.  J.  &  S.  565;  Talbot  v.  Jevers,  20  Eq.  255; 
Weatherall  v.  Thornburgh,  8  Ch.  D.  261 ;  Edwards  v.  Tuck,  3  De  G.  M.  &  G.  40; 
He  Drakeley's  Trust,  19  Beav.  395;  Smith  v.  Lomas  10  Jur.  N.  S.  743;  Mitche- 
son's  Estate,  11  W.  N.  C.  548. 

■'  Theabald  on  Wills  (2nd  Ed,),  447;  See  Talbot  v.  Jevers,  20  Eq.  255; 
Weatherall  v.  Thornburgh,  8  Ch.  D.  261;  Mitcheson's  Estate,  11  W.  N.  C.  548; 
Grim's  Estate,  12  W.  N.  C.  354.  In  these  cases  acceleration  is  excluded  by  the 
intention  of  the  testator  expressed  in  the  will  itself. 

*  Myers'  Estate,  42  Leg.  Int.  5. 

•  Trie-key  r.  Trickey,  3  Myl.  &  K.  560,  565;  Clulow's  Trust,  IJ.  &  H.  639; 
Coombe  v.  Hughes,  34  Beav.  127,  2  De  G.  J.  &  S.  657;  Ogilvie  v.  Kirk  Session 
of  Dttndee,  8  D.  1529;  Mackenzie  v.  Mackenzie,  4  R.  962';  Maxwell «.  Maxwell, 
5  E.  248;  Smyth  v.  Kinloch,  7  R.  1176;  1  Jarm  Wills  (4th  Ed.),  311;  Wash- 
ington's Estate,  75  Pa.  St.  102;  Stille's  Appeal,  4  W.  N.  C.  42;  Carson's  Ap- 
peal, 99  Pa.  St.  325;  Matter  of  Sergeant,  11  Phila.  8;  Howells  Estate,  5  W.  N. 
C.  430;  Penrose  Appeal,  6  Out.  448;  Phila  o.  Girard,  45  Pa.  St.  9-  Furness 
Minor's  Estate,  14  W.  N.  C.  391;  Potters  Estate,  36  Leg.  Int.  461. 
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if  the  will  had  not  directed  accumulation.  They  therefore  take  the 
accumulations  just  as  they  would  the  corpus  of  the  estates. 

§  166.  In  Washington's  Estate,'  a  testator  allowed  an  annual 
sum  out  of  the  income  of  his  estate  for  the  use  of  a  minor  child, 
and  directed  "the  balance  of  such  income  to  be  accumulated  during 
the  minority  of '  my  said  daughter,  for  the  benefit  of  my  estate," 
and  that  after  she  attained  full  age,  the  income  of  his  estate  should 
be  paid  to  his  daughter.  Here  it  was  held,  that  the  direction  to 
accumulate  was  void  under  the  Act  of  1853,  and  that  the  daughter 
was  entitled  to  the  accumulations  by  virtue  of  her  present  gift  in 
possession,  for  she  was  the  person  to  whom  the  released  income 
would  have  gone  had  there  been  no  direction  to  accumulate. 

§  167.  Again  in  Stille's  Appeal,^  a  testatrix  devised  one-fifth 
part  of  her  residuary  estate  to  trustees  for  the  benefit  of  two  grand- 
daughters, the  income  from  which  was  to  be  accumulated  until  their 
majority  or  marriage,  and  then  the  portion  with  the  accumulations 
was  to  be  held  as  a  trust  fund  for  their  sole  and  separate  use  for 
life,  the  income  to  be  paid  annually  with  remainder  to  their  children. 
It  was  held,  that  although  the  direction  to  accumulate  was  void 
under  the  statute,  yet,  as  it  clearly  appeared  that  the  testatrix  did 
not  intend  to  die  intestate  as  to  any  portion  of  her  estate,  the  be- 
quest  of  the  legacy  carried  with  it  to  the  legatees  the  right  to  the 
accumulations  of  income.  This  decision  was  in  conformity  with  the 
rule  laid  down  in  Washington's  Estate,  "  that  if  a  will  directed  un- 
lawful accumulations,  made  during  the  minority  of  an  infant,  to  be 
capitalized,  and  the  interest  of  the  capitalized  accumulations  to  be 
paid  to  the  p'erson,  formerly  an  infant,  during  life,  from  and  after 
the  attainment  of  majority,  the  unlawful  accumulations  are  the  prop- 
erty of  the  minor."  But  it  was  contrary  to  the  general  rule,  by 
which  the  undisposed  of  part  of  a  decedent's  personal  estate  usually 
went  to  his  next  of  kin.  ^  But,  says  Dwight,  J.,  in  Stille's  Appeal, 
"  It  will  be  seen  that  the  Act  itself  does  not  determine  specifically 
the  individual  recipients  (of  the  income  released  by, the  statute  from 
accumulation).  It  merely  designates  them  as  "  those  who  would.have 
been  entitled  "  to  the  accruing  products,  in  case  the  will  has  been 
silent  respecting  their  destination.  The  title  must  be  found,  as 
already  mentioned,  either  in  some  other  clause  of  the  will,  or  in 
sctaae  statute  or  rule  of  law.  This  will  may  be  searched  in  vain  for 
such  title.  We  are  remitted  to  a  statute  or  a  rule  of  law."  There- 
fore, in  conformity  with  the  rule  of  law  laid  down  in  Washington's 
Estate,  it  was  decided  that  a  specific  bequest  of  the  corpus  of  a 
legacy  carries  with  it  to  the  legatee  the  right  to  all  accumulations 
of  income  made  for  his  benefit  under  a  direction  in  a  will  contrary 
to  the  Act. 

§  168.  When  a  present  and  absolute  estate  in  possession  is  de- 

1  75  Pa.  St.  102,  see  ?  150,  ante. 

^  4W.  N.  C.  42. 

'  Smith  on  Ex.  Int.  ?  741, 
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vised  subject  to  a  trust  for  accumulation,  which  is  void  and  'wKich 
is  a  mere  charge  on  the  land,  and  not  an  estate  therein,  the  trust, 
like  any  other  charge  which  fails,'  sinks  for  the  benefit  of  the  per- 
sons for  the  time  beirlg  entitled  to  the  estate,  and  the  income,  re- 
leased by  the  Act,  from  accumulation,  goes  to  the  devisees  who  are 
the  persons  entitled  to  the  estate  free  from  the  charge.^ 

§  169.  In  Simmons  v.  Pitt,*  however,  a  testator  having  power  to 
charge  real  estate  did,  by  deed,  charge  them  with  the  payment,  after 
the  deaths  of  himself  and  his  wife,  of  a  certain  sum  and'interest,  to 
trustees  upon  such  trust  as  he  should  by  his  will  appoint.  By  his 
will  he  directed  that  the  above  sum  and  interest  should  form  part 
of  his  residuary  personal  estate,  and  directed  the  residue  to  be  in- 
vested in  the  purchase  of  land,  of  which  the  trustees  were  to  accu- 
mulate the  rents  in  a  manner  which  in  part  was  void  under  the 
Thellusson  Act.  It  was  held  that  that  part  of  the  interest  as  to 
which  the  directions  to  accumulate  were  void  went  to  the  next  of 
kin  of  the  testator,  and  did  not  sink  into  the  estates  on  which  it 
was  charged,  or  go  to  his  heir. 

§  170.  If  there  is  a  present  gift  to  one  for  life,  with  remainder 
over,  the  income,  released  by  the  statutes,  from  accumulation,  goes 
to  the  tenant  for  life.*  And  the  better  opinion  seems  to  be,  that,  if 
the  fund  to  be  accumulated  is  not  a  residue,  and  the  residue  is  not 
given  absolutely,  but  iasettled  on  one  for  life  or  for  a  term  of  years, 
with  remainder  over,  the  income,  released  by  the  statutes,  from  ac- 
cumulation, belongs  to  the  tenant  for  life  of  the  residue  and  does 
not  go  to  form  part  of  the  capital  of  the  residue.*  But  no  princi- 
ple would  give  void  accumulations  which  had  accrued  before  any 
interest  in  a  life  tenant  began,  to  the  life  tenant  absolutely." 

§  171.  The  above  is  the  rule  when  there  is  a  present  gift  in  pos- 
session, but  when  the  vesting  of  a  contingent  interest,'  or  the  pos- 
session of  a  vested  interest,'  is  postponed  until  after  the  period  of 
accumulation  has  expired,  the  statutes,  by  releasing  the  income 
from  accumulation,  do  not,  as  has  been  already  remarked,'  accelerate 
either  the  vesting  or  the  possession,  and  the  next  three  classes  will 

1  See  Tucker  v.  Kayess,  4  K.  &  J.  339. 

'  Shaw  V.  Rhodes,  1  Myl.  &  Cr.  135  ;  sub.  nam.  Evans  v.  Hellier,  5  CI.  &  F. 
114 ;  Glulow's  Trust,  1  J.  &  H.  639  ;  Coombe  v.  Hughes,  34  Beav.  121 ;  2  De 
G.  J.  &  S.  657. 

'  L.  R.  8  Ch.  978. 

•  Trickey  v.  Trickey,  3  Myl.  &.  K.  560,  565 ;  Coombe  v.  Hughes,  34  BeaY. 
127  ;  2  De  G.  J.  &  S.  657. 

^  In  re  Phillips,  Phillips  v.  Levy,  L.  J.  49  Ch.  198 ;  28  W.  R.  340  ;  O'Neill 
V.  Lucas,  2  Keen,  313,  316  ;  Gray  on  Perp.  U  707,  708  ;  but  see  Morgans  Mor- 
gan, 4  De  G.  &  S.  175,  176,  L.  J.  21  Ch.  441 ;  Crawley  v.  Crawley,  7  Sim.  427, 
where  it  was  held  that  the  released  income  went  into  the  residue'  of  the  estate 
as  capital. 

«  Myers'  Estate,  42  Leg.  Int.  5.  '  Jones  «.  Maggs,  10  Hare,  605. 

'  Macdonald  v.  Bryce,  2  Keen,  276  ;  Eyre  v.  Marsden,  2  Keen,  574  ;  Ellis  v. 
Maxwell,  3  Beav.  597 ;  Nettleton  v.  Stephenson,  3  De  G.  &  S.  366  ;  Barrington 
V.  Liddell,  10  Hare,  429  ;  Weatherall  v.  Thomburgh,  8  Ch.  D.  261. 

'  See  ?  162,  ante. 
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show  what  becomes  of  the  income  in  the  interim  until  the  vesting 
or  possession  of  the  estate  is  matured. 

§  173.,  Second.  In  the  case  of  personal  property,  where  the 
fund  to  be  accumulated  is  not  a  residue,  the  income,  released,  by 
the  statutes,  from  accumulation,  goe^  to  form  part  of  the  capital  of 
the  residue  and  goes  to  the  residuary  legatee,  or  if  there  is  no  re- 
siduary legatee  then  to  the  next  of  kin.  The  prohibited  accumulations 
are  portions  of  the  estate  undisposed  of,  except  by  the  residuary 
clause,  and  therefore  must  pass  under  that  clause.'  In  Sergeant's  Es- 
tate,'^  Dwight,  J.,  laid  down  the  rule,  that  "the  accumulations  raised 
•by  a  null  and  void  part  of  a  will  are  necessarily  undisposed  of  by 
that  part,  and  "must  come  within  the  operation  of  the  residuary 
clause,  except  when  by  that  clause  itself  such  accumulations  are 
directed  to  be  made."  Consequently,  since  the  void  accumulations 
in  this  case  were  undisposed  of,  they  passed  into  the  residuary 
estate.  In  MoKee's  Appeal,"  the  property,  the  subject  of  the  accu- 
mulation, was  not  a  residue  and  there  was  a  residuary  clause  in  the 
will,  in  that  case  the  accumulations  went  to  the  residuary  legatee. 

§  173.  Third.  In  the  case  of  real  estate,  where  the  fund  to  be 
accumulated  is  not  a  residue,  the  income,  released,  by  the  statutes, 
from  accumulation,  goes,  as  in  other  devises  which  are  void,*  to  the 
heir,  who  is  entitled  at  common  law,  or,  if  the  will  is  governed  by 
the  Wills  Act,^  to  the  residuary  devisee.  ° 

§  174.  If  the  interest  of  the  heir  be  either  a  chattel  interest, 
carved  out  of  real  estate,  or  an  interest  pur  autre  vie,  the  excess  of 
income  beyond  the  allowed  period  of  accumulation  accruing  subse- 
quently to  his  death,  will  go  to  his  persoilal  representatives;  his 
executor  or  administrator,  and  not  to  his  heir.' 

§  175.  Fourth.  If  the  income  of  a  residue  is  directed  to  be  ac- 
cumulated, the  inconie,  released  by  the  statutes  from  accumulation, 
goes  to  the  heir  or  next-of-kin,  according  to  the  nature  of  the  prop- 
erty; the  income  of  the  realty  going  to  the  heir  and  the  income  v-f 

'  Ellis  V.  Maxwell,  3  Beav.  587;  A.  G.  v.  PonMen,  3  Hare,  555;  Jones  «. 
Maggs,  9  Hare,  605;  Crawley  v.  Crawley,  7  Sim.  427;  Haley  v.  Bannister,  4 
Mad.  275;  O'Neill  v.  Lucas,  2  Keen,  313;  Webb  v.  Webb,  2  Beav.  493;  Ee 
Drakelev's  Trust,  19  Beav.  395;  Hull».  Hull,  24  N.  Y.  647;  Sergeant's  Estate, 

32  Leg.  Int.  29;  McKee's  Appeal,  15  Norris,  277;  Thouron's  Est.,  11  W.  N.  C. 
285;  Thomon's  Appeal,  18  W.  N.  C.  56. 

''  32  Leg.  Int.  29.  "15  Norris,  277. 

*  As  to  void  devises  in  Pennsylvania,  see  2  Bright.'  Purd.  Dig.  (1883)  1713, 
■pi.  24,  and  the  Act  of  July  7th,  1885. 

5  1  Vict.  c.  26,  ?  25. 

*  Nettleton  v.  Stephenson,  3  De  G.  &  Sm.  366;  Eyre  v.  Marsden,  2  Keen, 
564,  574;  Edwards  v.  Tuck,  3  De  G.  M.  &  G.  40;  He  Drakeley's  Trust,  19 
Beav.  395;  S.  C.  4  De  G.  J.  &  S.  565,  572;  Smith  v.  Lomas,  10  Jur.  N.  S.  743; 

33  L.  J.  Ch.  578;  Talbot  v.  Jevers,  20  L.  J.  Eq.  255;  Sewell  v.  Denny,  10 
Beav.  315;  Halford  v.  Stains,  16  Sim.  488;  Wildes  v.  Davies,  1  Sm.  &  G.  475, 
484;  Macdonald  v.  Bryce,  2  Keen,  276;  Barrington  v.  Liddell,  10  Hare,  429; 
Morgan  v.  Morgan,  4  De  G.  &  Sim.  175. 

'  Sewell  V.  Denny,  10  Beav.  315 ;  Barrett  v.  Buck,  12  Jur.  771 ;  see  Halford 
V.  Stains,  16  Sim.  488,  496  ;  Gray  on  Perp.  §  702  and  note. 
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the  personalty  going  to  the  next-of-kin. '  If  the  property  be  mixed, 
partly  real  and  partly  personal,  the  income,  if  there  is  no  residuary 
devisee  or  legatee,  goes  to  the  heir  or  next  of- kin  proportionately.'' 
If  there  is  no  heir  or  residuary  devisee  to  take  the  income  of  the 
realty,  or  no  next-of-kin  to  take  the  income  of  the  personalty,  then 
the  released  income  goes  to  the  State  by  escheat.^ 

§  176.  The  income  of  the  accumulations  of  income  from  person- 
alty, of  course,  retains  its  character  of  personalty,  and  it  would  also 
seem  that  the  income  of  the  accumulations  of  rents  and  profits  from 
realty  retains  its  character  of  realty  and  is  not  equitably  converta- 
ble  except  for  purposes  of  the  ■wUl.  '  And  the  income  of  the  accu- 
mulations of  income  follows  the  same  rules  as  govern  the  destina- 
tion of  the  income  itself." 

§  177.  Finally,  it  may  be  remarked,  that  the  above  rules  are  sub- 
stantially the  same  rules  that  govern  the  distribution  of  released 
income  which  is  illegally  directed  to  be  accumulated  at  common  law. 

§  178.  The  right  of  a  widow  to  a  share  in  the  accumulations  of 
.  a  fund  void  under  the  Act  of  1853,  depends  upon  the  manner  in 
which  the  surplus  income  is  distributed  by  the  Courl  The  distri- 
bution depending,  as  we  have  shown,  to  a  great  extent  upon  the 
intention  of  the  testator.  It  is  only  in  the  case  of  a  distribution 
under  the  intestate  laws,  and  then  only  when  there  arie  no  express 
words  of  exclusion  in  the  will,  that  she  is  allowed  a  share  of  the  in- 
testate's e£Pects,  provided,  however,  that  she  has  made  her  election.' 

§  179.  In  making  distribution,  the  intention  of  the  testator  will 
govern  as  long  as  it  can  be  ascertained  from  the  words  of  the  will,  and 
no  testator  will  be  presumed  to  have  died  intestate  as  to  any  part  of 
his  estate,  if  a  contrary  intention  can  be  fairly  deduced  from  the  wilL' 

*  Gr^en  v.  Gascoyue,  4  D.  J.  &  S.  565  ;  Halford  v.  Stains,  16  Sim.  488  ;  Eyre 
V.  Marsden,  2  Keen,  564  ;  4  M.  &  Cr.  431  ;  Wildes  v.  Davies,  1  Sm.  &  G.  475  ; 
Ralph  V.  Carrick,  5  Ch.  D.  984 ;  McDonald  v.  Bryce,  2  Keen,  276  ;  Pride  v. 
Fooks,  2  Beav.  430  ;  Elborne  v.  Goode,  14  Sim.  165 ;  Bourne  v.  Buckton,  2  Sim. 
N.  S.  91 ;  Edwards  ».  Tuck,  3  De  G.  M.  &  G.  40  ;  Mathews  r.  Keble,  4  L.  E. 
Eq.  467 ;  3  L.  R.  Ch.  App.  691  ;  Simmons  v.  Pitt,  8  L.  E.  Ch.  App.  978 ;  Tal- 
bot V.  Jevers,  20  L.  R.  Eq.  255  ;  Weatherall  v.  Thornburgh,  8  Ch.  D.  261 ;  Wil- 
son V.  Wilson,  1  Sim.  (N.  S.)  288  ;  Oddie  i-.  Brown,  4  De  G.  &  J.  179 ;  Burt  v. 
Sturt,  10  Hare,  415 ;  Morgan  v.  Morgan,  4  De  G.  &  Sm.  164,  175  ;  Keith  v. 
Keith,  19  D.  1040  ;  Lord  v.  Colvin,  23  D.  Ill  ;  Pursellu  Eldei,  4  Macq.  992 ; 
Mellon's  Estate,  41  Leg.  Int.  54  ;  Grim's  Estate,  15  Phila.  603,  12  W.  N.  C. 
354,  42  Leg.  Int.  464 ;  Grim's  Appeal,  17  W.  N.  C.  3  ;  Mitcheson's  Estate,  15 
Phila.  523,  11  W.  N.  C.  547  ;  Gowen's  Appeal,  41  Leg.  Int.  429. 

"  Eyre  v.  Marsden,  2  Keen,  564,  and  Ralph  v.  Carrick,  5  Ch.  D.  984,  997,  998; 
see  Talbot  v.  Jevers,  L.  E.  20  Eq.  255. 

'  Weatherall  v.  Thornburgh,  8  Ch.  D.  261 ;  Harbin  v.  Masterman,  L.  E.  12 
Eq.  559. 

*  Eyre  v.  Marsden,  2  Keen,  577 ;  Wood  v.  Cone,  7  Paige,  472  ;  1  Jarman 
Wills  (4th  Ed.).  312,  313  ;  Marsden  Perp.  342  ;  but  see  Gray  on  Perp.  §  7U6. 

*  Crawley  v.  Crawley,  7  Sim.  427  ;  and  O'Neill  v.  Lucas,  2  Keen,  316  ;  Mor- 
gan V.  Morgan,  4  De  G.  &  Sm.  175,  L.  J.  20,  Ch.  441. 

«  Grims'  Appeal,  17  W.  N.  C.  4, 12  W .  N.  C.  354 ;  Potter's  Estate.  36  Leg.  Int.  460. 
'  Axford's  Estate,  2  W.  N.  C.  663;  Thouron's  Appeal,   18  W.  N.  C.  56,  11 
W.  N.  C.  286. 

(1346) 


CHAPTER  IX. 

PROVISOS  OF  THE  STATUTES. 
1.  Provisos  of  the  Thellusson  Act. 

§  180.  The  first  proviso  to  the  Thellusson  Act  is  embodied  in 
the  second  section  of  the  Act  and  by  it  three  classes  of  provisions 
are  excepted  from  the  application  and  operation  of  the  Act. 

§  181.  First.  "Any  provision  for  payment  of  debts  of  any 
grantor,  settlor  or  devisor,  or  other  person  or  persons."  It  has 
been  held  that  a  trust  for  accumulation  for  the  purpose  of  paying 
off  the  debts,  whether  of  the  testator  or  settlor  himself,  or  of  a 
stranger,  is  good.'  And  it  makes  no  difference  whether  the  debts 
be  existing  or  future  debts.^  But  the  trust  for  accumulation  must 
be  bond  fide  for  the  unconditional  payment  of  debts  and  intended 
as  a  provision  for  this  purpose  only.'  Therefore,  if  creditors,avail- 
ing  themselves  of  their  legal  rights,  get  their  debts  paid  out  of  the 
corpus,  accumulation  cannot  continue  for  the  purpose  of  recouping 
the  corpus,  even  though  there  is  an  express  direction  to  that  effect.* 

§  182.  Second.  "Any  provision  for  raising  portions  for  any 
child  or  children  of  any  grantor,  settlor,  or  devisor,  or  any  child  or 
children  of  any  person  takiag  any  interest  under  such  conveyance, 
settlement,  or  devise."  The  portions  intended  by  the  Act  include 
pre-existing  portions,*  as  well  as  portions  created  by  the  deed  or 
will  directing  the  accumulation.' 

§  183.  What  are  portions  within  the  exception?  Portions  must 
be  raised  by  provisions  for  accumulating  the  income  of  property.^ 
And  the  Act  does  not  protect  accumulations  which  are  to  be  added  to 
the  capital  for  the  express  purpose  and  intention  of  making  a  gift 
of  the  entire  accumulated  fund  when  the  period  for  the  accumula- 
tion has  expired.'     But  it  has  been  held,  that  the  gift  of  a  specific 

1  Barrington  v.  Liddell,  2  De  G.  M.  &  O.  480;  but  see  10  Hare,  4-29;  Varlo  v. 
Faden,  27  Beav.  255,  264,  1  De  G.  F.  &  J.  211,  224;  Mathews  v.  Keble,  L.  R. 
3  Ch.  691. 

^  Varlo  V.  Faden,  27  Beav.  255,  264,  1  De  G.  F.  &  J.  211. 

'  Mathews  v.  Keble,  L.  R.  3  Ch.  691,  698,  699,  L.  R.  4  Eq.  467.  See  Varlo 
V.  Faden,  27  Beav.  255,  265,  1  De  G.  F.  &  J.  211,  224,  225;  1  Jarman  Wills 
(4th  ed.),  ,307;  Marsden  Perp.  343,  344. 

*  Tewart  v.  Lawson,  L.  R.  18  Eq.  490. 

*  Barrington  v.  Liddell,  10  Hare,  429,  431;  Middleton  v.  Losh,  1  Sm.  &  G. 
61 ;  and  see  Burt  v.  Sturt,  10  Hare,  415. 

8  Beech  v.  Lord  St.  Vincent,  3  De  G.  &  S.  678,  3  Jur.  N.  S.  762.  See  Bourne 
V.  Buckton,  2  Sim.  N.  S.  91,  96. 

'  Eyre  v.  Marsden,  2  Keen,  564;  Bourne  v.  Buckton,  3  Sim.  N.  S.  91;  Ed- 
wards V.  Tuck,  3  De  G.  M.  &  G.  40;  Jones  v.  Maggs,  9  Hare,  605;  Wildes  v. 
Davies,  1  Sm.  &  G.  475;  Watt  v.  Wood,  2  Dr.  &  Sm.  56;   Morgan  v.  Morgan,  4 
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sum  to  be  accnmalated  for  oliildren  is  a  portion  ■within  the  exception, 
to  the  Act.'  The  gift  of  an  accumulated  fund  to  the  survivors  of  a 
class  of  children  when  the  period  for  the  accumulation  has  expired 
is  not  a  portion.^ 

§  184.  A  direction  to  accumulate  the  rents  and  profits  of  an 
estate  up  to  a  certain  amount  for  the  purpose  of  raising  portions 
for  children,  if  there  are  any,  of  a  devisee,  who  dies  without  having 
had  a  child,  is  not  within  the  protection  of  the  Act.  When,  sub- 
ject to  such  a  direction,  the  estate  itself  is  devised  to"  several  in 
succession,  the  direction  to  accumulate  operates  as  a  charge  on  the 
successive  estates;  and  accumulations  made  after  twenty-one  years 
from  the  death  of  the  testator  belong,  not  to  his  heir-at-law,  but, 
from  time  to  time,  to  the  several  persons  entitled  to  the  rents  and 
profits.' 

§  185.  The  gift  of  a  legacy  to  a  parent  for  life,  and  after  his 
death  to  his  children,  is  not  a  provision  for  raising  portions  for 
children,'  and  a  direction  to  accumulate  in  connection  therewith  is 
not  protected  by  the  exception  to  the  Act.* 

§  186.  In  order  to  allow  the  accumulation  to  come  within  the 
exception,  the  children,  for  whom  the  portions  are  to  be  raised, 
must  be  legitimate  children;^  and  they  must  be  children  either  of 
the  settlor  or  testator  himself,  or  of  a  person  taking  an  interest 
under  the  instrument  directing  the  accumulation.' 

§  187.  What  amount  of  interest  is  it  necessary  for  the  parent  to 
have  ?  The  interest  taken  by  the  person  in  order  to  validate  a  pro- 
vision for  accumulation ,  for  raising  portions  for  his  children,  must 
be  a  substantial  interest  in  some  property  under  the  instrument 
directing  the  accumulation,  and  not  a  mere  nominal  interest.  But 
the  interest  taken  by  the  parent  need  not  be  an  interest  in  the  fund 
to  be  accumulated  or  in  the  particular  gift  which  contains  the  pro- 
vision for  accumulation.  It  is  sufficient  if  the  parent  be  given  any 
interest,  however  small  or  remote,  under  the  instrument.'  It  has 
been  held  that  when  accumulation  is  directed  to  raise  portions  for 

De  G.  &  Sm.  175;  L.  J.  20  Ch.  441;  Mathews  v.  Keble,.L.  R.  3  Ch.  691,  696, 
697,  L.  E.  4  Eq.  467;  Shaw  v.  Rhodes,  1  Myl.  &  Cr.  135,  159;  sub  nam.  Evans 
V.  Hellier,  5  CI.  &  F.  114. 

1  Middleton  v.  Losh,  1  Sm.  &  G.  61;  St.  Paul  v.  Heath,  13  L.  T.  N.  S.  271; 
see  1  Jarin.  on  Wills  (4th  ed.)  309,  310;  Gray  on  Perp.,  §  711;  but  see  Jones  v. 
Maggs,  9  Hare,  605;  Morgan  v.  Morgan.  4  i)e  G.  &  Sm.  164,  170,  et  seq.;  Bnrt 
V.  Sturt,  10  Hare,  415;  Watt  v.  Wood,  2  Dr.  &  Sm.  56;  Theob.  Wills  (2nd  ed.), 
446;  Harg.  Thel.  Act,  ??  153,  et  seq.;  Marsden  Perp.  345,  346;  Tud.  L.  C.  in 
Real  Prop.  fSrd  ed.)  515-517. 

''  Burt  V.  Sturt,  10  Hare,  415:  Drewett  v.  Pollard,  27  Beav.  196. 

^  In  re  Clulow's  Trust,  1  J.  &  H.  639. 

*  Watt  V.  Wood,  2  Dr.  &  Sm.  56. 

5  Shaw  V.  Rhodes,  1  Myl.  &  Cr.  135,  159. 

'  Eyre  v.  Marsden,  2  Keen,  564. 

'  Evans  v.  Hellier,  5  CI.  Sn  F.  114,  126,  127;  Barrington  v.  Liddell,  2  De  G. 
M.  &  G.  480;  Edwards  v.  Tuck,  3  De  G.  M.  &  G.  40,  63;  Bourne  v.  Buckton, 
2  Sim.  N.  S.  91,  101;  Morgan  v.  Morgan,  4  De  G.  &  Sm.  164,  174;  Burt  v. 
Sturt,  10  Hare,  423. 
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a  class  of  children  some  of  whom  have  different  parents,  if  any 
parent  takes  no  interest  under  the  instrument  directing  the  accu- 
mulation, the  whole  direction  is  void.' 

§  188.  Third.  "Any  direction  touching  the  produce  of  timber 
or  wood  upon  any  lands  or  tenements."  ^ 

§  189.  II.  The  third  section  of  the  Thellusson  Act  is  as  follows: 
"Provided  also,  and  be  it  enacted,  That  nothing  in  this  Act  con- 
tained shall  extend  to  any  disposition  respecting  heritable  property 
within  that  part  of  Great  Britian  called  Scotland."^  lu  1848,  by 
St.  11  &  12  Vict.  c.  36,  §  41,  this  section  of  the  Act  was  repealed, 
and  it  was  declai-ed  that  the  Act  "  shall  in  future  apply  to  heritable 
property  in  Scotland."' 

§  190.  III.  The  fourth  section  of  the  Thellusson  Act  reads  as 
follows V  "Provided  also,  and  be  it  enacted.  That  the  restrictions  in 
this  Act  contained  shall  take  effect  and  be  in  force  with  respect  to 
wills  and  testaments  made  and  executed  before  the  passing  of  this 
Act,  in  such  cases  only  where  the  devisor  or  testator  shall  be  living, 
and  of  sound  and  disposing  mind,  after  the  expiration  of  twelve 
calendar  months  from  the  passing  of  this  Act." ' 

2.  Provisos  of  the  Pennsylvania  Statute. 

§  191.  I.  "Provided,  That  any  donation,  bequest,  or  devise  for 
any  literary,  scientific,  charitable,  or  religious  purpose,  shall  not 
come  within  the  prohibition  of  this  section,  which  shall  take  effect 
and  be  in  force,  as  well  in  respect  to  wills  heretofore  made  by  per- 
sons yet  living  and  of  competent  mind,  as  in  respect  to  wills  here- 
after to  be  made."  °  This  clause  of  the  Pennsylvania  Statute  ex- 
pressly excludes  from  its  operation  accumulations  for  charitable 
purposes.'  But  a  direction  to  accumulate  is  not  excepted  from  the 
operation  of  the  act  because  the  accumulations  are  for  the  contin- 
gent benefit  of  a  charity.'  The  intention  of  the  testator  shall  al- 
ways govern,  whenever  that  intention  is  clearly  manifested  and  is 
not  in  conflict  with  established  principles  of  law.  If,  therefore,  ac- 
cumulation in  favor  of  a  charity  would  take  place,  if  the  intention 
of  the  testator  was  carried  out,  such  a  direction  to  accumulate  must 

'  Eyre  v.  Marsden,  2  Keen,  564,  573. 

''  Harg.  Thel.  Act,  §|  163,  et  seq.;  Marsden  Perp.  346,  347. 

'  Ogilvie  V.  Kirk  Session  of  Dundee,  8  D.  1229. 

*  Keith  V.  Keith,  19  D.  1040;  McLarty  v.  McLaverty,  2  Macph.  489.  The 
Thellusson  Act  does  not  extend  to  Ireland,  hut  it  is  said  to  be  in  force  in  Vic- 
toria.    Hastie  v.  Arsdie,  6  W.  W.  &  A'B.  Eq.  91;  Gray  on  Perp.  §  714. 

*  Harg.  Thel.  Act,  ^2  171-173.  On  the  question  of  costs  in  suits  involving 
the  application  of  the  Thellusson  Act,  see  Eyre  v.  Marsden,  4  Myl.  &  Cr.  231, 
(reversing  S.  C.  2  Keen,  564);  Barrett  v.  Buck,  12  Jur.  771;  Elborne  v.  Goode, 
14  Sim.  165,  178:  Ralph  v.  Carrick,  5  Ch.  D.  984,  998;  Green  v.  Gascoyne,  4 
De  G.  J.  &  S.  565. 

*  On  this  last  clause  see  ?.  190,  ante. 

'  Curran  v.  Phila.  Trust  Co.,  15  Phila.  84. 
«  See  De  Renne's  Estate,  12  W.  N.  C.  94. 
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be  inferred.'  But  a  charitable  trust  which  contains  a  clause  for  an 
illegal  accumulationJs  not  void  in  toto,  the  Court  will  administer  it 
in  accordance  with  the  law.^ 

§  192.  II.  "And  provided,  That  notwithstanding  any  direction 
to  accumulate  rents,  issues,  interest  and  profits,  for  the  benefit  of 
any  minor  or  minors,  it  shall  be  lawful  for  the  proper  court  as 
aforesaid,  on  the  application  of  the  guardian,  where  iJiere  shall  be 
no  other  means  for  maintenance  or  education, -to  decree  ap  adequate 
allowance  for  such  purpose,  but  in  such  manner  as  to  make  an  equal 
distribution  among  those  having  equal  rights  or  expectancies, 
whether  at  the  time  being  minors  or  of  lawful  age.'  Three  ques- 
tions arise  in  connection  with  this  clause  of  the  Pennsylvania 
Statute.  First.  "When  can  ai  allowance  be  made?  Second.  Out 
of  what  fund  must  the  allowance  be  made  ?  And  Third.  For  whom 
must  the  allowance  be  made  ?  It  is  only  when  the  accumulations 
are  ultimately  to  belong  to  the  minor  that  the  Court  is  permitted 
to  decree  an  allowance.  For  if  the  testator  could  give  the  accu- 
mulations to  a  stranger  or  place  them  in  trust  for  the  minor  with 
a  limitation  over,  it  would  be  beyond  the  power  of  the  Court  to 
decree  an  allowance  out  of  such  accumulations.  Therefore,  it  is 
only  when  the  accumulations  are  to  go  to  the  minor,  that  an  allow- 
ance can  be  made  thereout,  and  as  regards  the  cases  in  which  the 
accumulations  are  not  for  the  minor's  benefit,  the« act  is  silent.* 

§  193.  In  Stille's  Estate,'  Dwight,  J.,  says,  "It  has  been  argued 
before  us,  that,  if  it  is  admitted  that  the  accumulations  are  void, 
they  must,  nevertheless,  be  awarded  to  the  minor  by  force  of  the 
proviso,  (the  one  now  under  consideration)  *  *  *  *  *^  because  if 
the  accumulations  do  not  go  to  the  minor,  there  is  no  fund  out  of 
which  an  adequate  allowance  can  be  decreed.  It  might  be  said, 
that  if  it  were  admitted  that  the  void  accumulations  do  not  go  to 
the  minor,  the  act  might  receive  a  consistent  interpretation.  The 
legislature,  by  the  act,  has  undertaken  to  distribute  part  of  a  dece- 
dent's estate,  because  unlawfully  accumulated,  and  to  say  to  whom 
it  shall  go.  It  can  certainly  qualify  the  grant  which  it  has  the 
power  to  make,  and  can  say  that  if  a  minor  is  in  distress,  the  Court 
may  take  part  of  the  void  accumulations  for  the  minor,  and  the 
parties  contemplated  by  the  act  take  the  rest.  In  other  words,  it 
can  turn  a  rill  from  the  stream  of  its  bounty  towards  a  child  in 
need.  But  we  think  the  true  intention  of  the  proviso  is  to  qualify 
the  will's  direction  to  accumulate,  not  the  legislature's  direction  to 

1  Biddle's  Estate,  3  Out.  525,  reversing  Derbyshire's  Estate,  11  W.  N.  C.  22. 

'  Curran  v.  Phila.  Trust  Co. ,  15  Phila.  84.  By  the  Statue  of  April  26th,  1855, 
?  12  (1  Bright.  Pud.  Dig,  (1885)  251,  pi.  25),  charitable  corporations  and  as- 
sociations are  restricted  in  the  accumulation  of  the  income  of  their  property. 

^  The  Thellusson  Act  makes  no  provision  for  the  allowance  of  maintenance 
out  of  accumulations,  consequently  the  rules  of  the  common  law  govern.  See 
U  81-84,  160,  n.  ante. 

♦Washington's  Estate,  8  Phila.  187;  75  Pa.  St.  102. 

»  32  Leg.  Int.  74;  11  Phila.  31. 
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scatter  abroad.  The  will  may  lawfully  direct  accumalation  of  the 
entire  income,  or  the  larger  part  thereof,  during  some  minorities, 
and  not  provide  a  sufficient  maintenance  for  the  infant;  but,  it  may 
do  this,  provided,  notwithstanding  such  direction  to  accumulate  for 
the  benefit  of  the  minor,  that  it  shall  be  lawful  for  the  proper  court 
to  divert  the  accumulations  to  present  necessities,  when  they  are  the 
the  last  resource,  'when  there  shall  be  no  other  means  for  mainte- 
nance and  education,'  is  the  expression  of  the  proviso.  No  other 
means  than  what?  The  unlawful  accumulations  or  the  lawful? 
Clearly  the  meaning  is,  that  the  lawful  accumulations,  which  must 
be  the  property  of  the  minor  in  order  to  be  lawful,  shall  not  con- 
tinue to  accrue  during  minority,  unless  the  infant  has  other  means 
of  support;  but  if  the  infant  has  no  property  sufficient  to  maintain 
him,  except  his  property  in  the  form  of  the  accumulations,  the  Court 
may  order  an  allowance  out  of  the  latter." 

§  194.  Where  there  is  a  provision  that  the  fund  with  its  accumu- 
lations shall  go  to  the  children  of  minor  grandchildren  dying  in 
their  minority,  the  grandchildren  are  nevertheless  entitled  to  a 
proper  allowance  out  of  the  fund,  and  the  rights  pf  subsequent 
takers  are  subordinate  to  this  provision.'  '•  It  would  be  going  very 
far  to  so  construe  this  general  word 'any'  (in  the  proviso)  as  to 
exclude  from  the  benefit  of  the  provision  for  maintenance,  minors 
having  -a  present  interest,  in  order  to  preserve  it  for  persons  unborn 
and  unlikely  to  be' born." " 

'  Furness  Minor's  Estate,  14  W.  N.  C.  391.      < 

'Per  Penrose,  J.,  in  Furness  Jdinor's  Estate,  14  W.  N.  C.  391.  On  the  con- 
flict of  laws  on  the  subject  of  the  Thellusson  Act  and  the  Act  of  1853,  see 
Fordyce  v.  Bridges,  2  Phil.  497,  515  ;  Macpherson  v.  Stewart,  28  L.  J.  Ch.  177, 
32  L.  T.  143 ;  Freke  v.  Carbery,  L.  E.  16  Eq.  461  ;  Ellis  v.  Maxwell,  12  Beav. 
104  ;  Heywood  v.  Heywood,  29  Beav.  9.  ;  Gray  on  Perp.  U  259-267  ;  Estate  of 
Mellon,  41  Leg.  Int.  54  ;  De  Eenne's  Estate,  12  W.  N.  C.  94.  And  on  the 
question  of  charges  of  compound  interest  against  trustees  for  accumulation  for 
neglecting  to  comply  with  directions  to  accumulate,  see  Raphael  v.  Boehm,  11 
Vea.  92  ;  Brown  v.  Sancome,  1  M.  CI.  &  Y.  427  ;  Harland's  Accounts,  5  Rawle, 
329 ;  Luken's  Appeal,  7  W.  &  S.  48  ;  Hirghington  v.  Grant,  5  M.  &  C.  258  ; 
Dornford  v.  Dornford,  12  Ves.  127  ;  Knott  v.  Cotter,  16  Beav.  77  ;  Pride  v. 
Fooks,  2  Beav.  430  ;  Wilson  v.  Peake,  3  Jur.  IST.  S.  155  ;  Ee  Emmet's  Estate,  17 
Ch.  D.  142  ;  Byrchall  v.  Bradford,  6  Mad.  13  S.  C.  Id.  235  ;  Byrne  v.  Norcott, 
13  Beav.  336  ;  Stackpole  v.  Stackpole,  4  Dow.  P.  C.  209  ;  Earr  v.  Karr,  6  Dana. 
3  ;  Bowles  v:  Drayton,  1  Des.  489 ;  Hodge  v.  Hawkins,  1  Dev.  &  Bat.  564  ; 
Lesley  v.  Lesley,  i  Dev.  117  ;  Fitham  v.  Turner,  23  L.  T.  (N.  S.)  345  ;  Court 
«.  Eobarts,  6  CI.  &  Fin.  64;  Townsend  v.  Townsend,  1  Gif.  201  ;  Latimer  v. 
Hansom,  1  Bland.  51  ;  Winder  v.  DiflFenderfifer,  2  Bland.  166  ;  McKnight  v. 
Walsh,  23  N.  J.  Eq.  136,  24  K  J.  Eq.  498  ;  Lathrop  v.  Smalley,  23  N.  J.  Eq. 
192  ;  Blogg  V.  Johnson,  L.  E.  2  Ch.  225. 
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CHAPTER  X. 

ACCUMULATION  IN  OTHER  STATES. 

§  195.  New  York.  By  the  Eevised  Statutes  of  182§,'  accumu- 
lations are  restrained.     The  text  of  the  statutes  is  given  in  a  note." 

'  Rev.  Sts.  pt.  2.  C.  1.  tit.  2,  ??  37-40 ;  Rev.  Sts.  pt.  2.  C.  4.  tit.  4,  g?  3-5. 

■'  Rev.  Sts.  pt.  2.  C.  1.  tit.  2. 

"  §  37.  An  accumulation  of  rents' and  profits  of  real  estate,  for  the  benefit  of 
one  or  more  persons,  may  be  directed  by  any  will  or  deed,  sufficient  to  pass  real 
estate,  as  follows  : 

"1.  If  such  accumulation  be  directed  to  commence  on  the  creation  of  the 
estate,  out  of  which  the  rents  and  profits  a;re  to  arise,  -it  must  be  made  for  the 
benefit  of  one  or  more  minors  then  in  being,  and  terminate  at  the  expiration  of 
their  minority  : 

"'  2.  If  such  accumulation  be  directed  to  commence  at  any  time  subsequent 
to  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are  to  arise,  it 
shall  commence  within  the  time  In  this  article  permitted  for  the  vesting  of 
future  estates,  and  during  the  minority  of  the  persons  for  whose  benefit  it  is 
directed,  and  shall  terminate  at  the  expiration  of  such  minority. 

"  i  38.  If,  in  either  of  the  cases  mentioned  in  the  last  section,  the  direction 
for  such  accumulation  shall  be  for  a  longer  ter  m  than  during  the  minority  of 
the  persons  intended  to  be  benefited  thereby,  it  shall  be  void  as  respects  the 
time  beyond  such  minority.  And  all  directions  for  the  accumulation  of  the 
rents  and  profits  of  real  estate,  except  such  as  are  herein  allowed,  shall  be  void. 

"  §  39.  Where  such  rents  and  profits  are  directed  to  be  accumulated  for  the 
benefit  of  infants  entitled  to  the  expectant  estate,  and  such  infants  shall  be 
destitute  of  other  sufficient  means  of  support  and  education,  the  chancellor, 
upon  the  application  of  their  guardian,  may  direct  a  suitable  sum  out  of  such 
rents  and  profits  to  be  applied  to  their  maintenance  and  education. 

• "  §  40  When  in  consequence  of  a  valid  limitation  of  an  expectant  estate,  there 
shall  be  a  suspense  of  the  power  of  alienation,  or  of  the  ownership,  during  the 
continuance  of  which,  the  rents  and  profits  shall  be  undisposed  of,  and  no  valid 
direction  for  their  accumulation  is  given,  such  rents  and  profits  shall  belong  to 
the  persons  presumptively  entitled  to  the  next  eventual  estate." 

Rev.  Sts.  pt.  2.  c.  4.  tit.  4. 

"  i  3.  An  accumulation  of  the  interest  money,  the  produce  of  stock  or  other 
income  or  profits  arising  from  personal  property,  may  be  directed  by  any  instru- 
ment sufficient  in  law  to  pass  such  personal  property  as  follows  : 

"1.  If  the  accumulation  be  directed  to  commence  from  the  date  of  the  instru- 
ment, or  from  the  death  of  the  person  executing  the  same,  such  accumulation 
must  be  directed  to  be  made  for  the  benefit  of  one  or  more  minors  then  in  being, 
or  in  being  at  such  death,  and  to  terminate  at  the  expiration  of  their  minority  : 

"2.  If  the  accumulation  be  directed  to  commence  at  any  period  subsequent 
to  the  date  of  the  instrument,  or  subsequent  to  the  death  of  the  person  execut- 
ing such  instrument,  it  must  be  directed  to  commence  within  the  time  allowed 
in  the  first  sectiqn  of  this  title,  for  the  suspension  of  the  absolute  ownership  of 
personal  property,  and  at  some  time  during  the  minority  of  the  persons  for 
whose  benefit  it  is  intended,  and  must  terminate  at  the  expiration  of  their 
minority. 

"  §  4.  All  directions  for  the  accumulation  of  the  interest,  income  or  profit  of 
personal  property,  other  than  such  as  are  herein  allowed,  shall  be  void  ;  but  a 
direction  for  an  accumulation,  in  either  of  the  cases  specified  in  the  last  section, 
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§  196.  An  implied  direction  to  accumulate  is  subject  to  the  stat- 
ute just  as  an  express  direction  would  be.' 

§  197.  Under  the  New  York  Statute,  a  trust  for  accumulation  is 
valid,  if  the  suspension  of  absolute  ownership  be  limited  to  two 
lives  in  being,  and  if  it  is  for  the  benefit  of  one  or  more  minors  in 
being,  and  will  terminate  at  or  before  the  expiration  of  their  min- 
ority. ^  But  if  the  estate  limited  to  the  minor  is  contingent,  an  ac- 
cumulation of  the  income  during  his  minority  cannot  be  said  to  be 
for  his  benefit.' 

§  198.  An  accumulation  for  the  benefit  of  an  unborn  child,  to 
commence  after  bis  birth  and  to  terminate  at  the  expiration  of  his 
minority,  has  been  held  good,  if  the  accumulation  commences  within 
the  time  permitted  for  the  vesting  of  future  estates  or  the  time 
allowed  for  the  suspension  of  absolute  ownership.* 

§  199.  But  an  accumulation  which  is  not  for  the  benefit  of 
minors  and  which  is  not  limited  in  its  continuance  to  the  minority 
of  the  ultimate  beneficiaries  and  is  without  reference  to  such  min- 
ority, is  void.' 

§  200.  A  child  en  ventre  sa  mhre  is,  for  the  purposes  of  the  stat- 
ute, to  be  considered  a  person  in  esse.  ° 

§  201.  tJnder  the  New  York  statute,  a  trust  for  accumulation 
cannot  be  created  for  the  benefit  of  a  lunatic  who  is  not  a  minor. 
But  where  an  annuity  is  given  absolutely  to  a  lunatic,  a  court  of 
equity  may  direct  the  surplus,  beyond  what  is  necessary  for  his 
support,  to  be  paid  over  to  his  committee  and  accumulated  for  his 

for  a  longer  term  than  the  minority  of  the  persons  intended  to  be  benefited 
thereby,  shall  be  void  only  as  respects  the  time  beyond  such  minority. 

"  §  5.  "When  any  minor,  for  whose  benefit  a  valid  accumulation  of  the  interest 
or  income  ot  personal  property  shall  have  been  directed,  shall  be  destitute  of 
other  sufficient  means  of  support  or  of  education,  the  chancellor,  upon  the  ap- 
plication of  such  minor  or  his  guardian,  may  cause  a  suitable  sum  to  be  taken 
from  the  moneys  accumulated  or  directed  to  be  accumulated,  and  to  be  applied 
to  the  support  or  education  of  such  minor." 

'  Haxtun  v.  Corse,  2  Barb.  Ch.  506  ;  Vail  v.  Vail,  4  Paige,  317  ;  Hawley  v. 
James,  5  Paige,  318,  480,  482. 

2  Kane  v.  Gott.  24  Wend.  641,  S.  C.  7  Paige  521;  Cromwell  v.  Cromwell,  3 
Edw.  Ch.  495;  Thompson  v.  Clendenning,  1  Sand.  Ch.  387;  Mason  v.  Mason,  2 
Sand.  Ch.  432;  affirmed  as  "Mason  v.  Jones,  2  Barb.  229;  Savage  ti.  Burnham,  17 
N.  Y.  561;  Vail  v.  Vail,  7  Barb.  226;  Hunter  v.  Hunter,  17  Barb.  25;  Merserole 
V.  Merserole,  1  Hun.  66,  S.  C.  3  S.  C.  192j  Crooke  v.  County  of  Kings,  97  N. 
Y.  421. 

'  Manice  v.  Manice,  43  N.  Y.  303. 

*Manice  v.  Manice,  43  N.  Y.  303;  Gott  v.  Cook,  7  Paige,  521.  But  see  KiU 
Patrick  v.  Johnson,  15  N.  Y.  322;  Haxtun  v.  Corse,  2  Barb.  Ch.  506,  where  it 
was  held  that  an  accumulation  for  persons  not  in  esse  was  void.  See  ?  141  et 
seg.  ante. 

*  Harris  u  Oark,  7  N.  Y.  242;  Manice  v.  Manice,  1  Laos.  348,  43 'N.  Y.  303; 
Despard  v.  Churchill,  53  N.  Y.  192;  Mason  v.  Mason,  2  Sandf  Ch.  432;  af- 
firmed as  Mason  v.  Jones,  2  Barb.  229;  Bean  v.  Hockman,  31  Barb.  78;  Bryan  ». 
Knickerbocker,  1  Barb.  Ch.  407;  Hawley  v.  James,  5  Paige,  318;  Euppert's  Es- 
tate, 1  Tuck.  480;,  Jennings  v.  Jennings,  7  N.  Y.  547;  Pray  v.  Hegeman,  92  N. 
Y.  508;  Scott  v.  Monell,  1  Eedf.  431. 

'  Mason  v.  Jones,  2  Barb.  229. 
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benefit,  or  for  the  benefit  of  those  who  may  eventually  be  entitled 
to  his  property,  as  his  next-of-kin.  Such  a  trust  for  accumulation 
is  not  prohibited  by  the  statute.' 

§  S02.  A  trust  for  accumulation  for  the  benefit  of  a  number 
of  infants  in  being,  to  continue  beyond  ther  minority,  as  for  in- 
stance until  the  youngest  comes  of  age,  is  void  for  the  excess  be- 
yond minority,  and  the  accumulation  must  cease  on  each  infant's 
share  upon  his  attaining  his  majority.'' 

§  203.  An  accumulation  to  continue  during  the  joint  minority 
of  two  or  more  infants,  for  their  joint  benefit  and  the  benefit  of  the 
survivor,  is  void  under  the  statute. '  But  it  has  been  held  that 
when  two  or  more  minors,  with  the  right  of  survivorship,  take  as 
tenants  in  common,  and  distributively  and  not  jointly,  and  their 
several  interests  vest  on  the  death  of  the  testator,  though  the  bene- 
ficial enjoyment  thereof  is  postponed,  an  accumulation  directed  to 
continue  until  the  youngest  attains  majority,  is  valid.* 

§  204.  A  direction  for  accumulation,  during  a  minority,  accom- 
panied with  a  gift  of  the  income  of  the  accumulated  fund,  to  the 
minor  for  life,  and  of  the  principal,  upon  his  death,  to  other  per- 
sons, is  void;  such  accumulation  vests  absolutely  in  the  minor,  on 
his  attaining  full  age.  °  So  accumulation  cannot  be  legally  made 
for  the  benefit  of  minors  and  adults  together,  but  to  be  valid  must 
be  solely  for  the  benefit  of  minors.* 

§  205.  Under  the  New  York  statute  an  accumulation  for  an  ab- 
solute term,  however  short,  has  been  held  void.' 

§  206.  It  has  been  held  that  when  an  illegal  or  void  direction 
to  accumulate  is  independently  engrafted  upon  a  gift  otherwise 
good,  the  gift  may  be  held  good,  if  the  direction  to  accumulate  is 
separable  from  the  gift  and  can  be  stricken  out  without  destroying 
its  substantial  form,  but  the  direction  to  accumulate  is  bad  alto- 
gether. *     Since,  therefore,  the  invalidity  of  a  trust  for  accumula- 

'  Craig  V.  Craig,  3  Barb.  Ch.  76. 

'  Savage  v.  Burnham,  17  N.  Y.  561  ;  Enppert's  Estate,  1  Tnck.  480  ;  Eels  r. 
Lynch,  8  Bos.  465 ;  Bolton  v.  Jacks,  6  Rob.  166  ;  Gilman  v.  Beddington,  24  N. 
Y.  9 ;  S.  C.  1  Hilt.  492 ;  Simpson  v.  English,  1  Hnn.  559.  See,  for  the  rule 
under  the  Thellusson  Act  and  the  Pennsylvania  Act  of  1853,  ^  141,  et  seq.  and 
153  ante. 

"  Scott ».  Monell,  1  Eedf.  431;  Thompson  v.  Clendenning,  1  Sandf.  Ch.  387. 

*  Everitt  V.  Everitt,  29  N.  Y.  39.  reversing  29  Barb.  112  ;  Enppert's  Estate,  1 
Tuck.  480  ;  Stevenson  v.  Lesley,  29  How.  Pr.  229. 

^  Pray  v.  Hegeman,  92  N.  Y.  508,  overruling  Meserole  v.  Meserole,  1  Hun. 
66,  and  Barbour  v.  De  Forest,  28  Hun.  615,  and  reversing  Pray  v.  Hegeman,  27 
Hun.  603.  See  also  Gilman  v.  Healy,  1  Dem.  404  ;  Bolton  v.  Jacks,  6  Eob. 
166. 

"  Hawley  v.  James,  5  Paige,  318  ;  S.  C.  16  "Wend.  6  ;  Boynton  v.  Hoyt,  1 
Dem.  54  ;  Kilpatrick  v.  Johnson,  15  N.  Y.  322 ;  Pray  v.,  Hegeman,  92  N.  Y. 
508  ;  but  see  Bolton  v.  Jacks,  6  Eob.  166. 

'  Tucker  v.  Tucker,  5  N.  Y.  408  ;  Dayton  v.  Conklin,  2  Ch.  Dec.  54  ;  Hone's 
Exs.  V.  Van  Schaick,  20  Wend.  564. 

«  Kilpatrick  v.  Johnson,  15  N.  Y.  322  ;  Savage  v.  Burnham,  17  N.  Y.  561 ; 
Dodge  V.  Pond,  23  N.  Y;  69  ;  S.  C.  28  Barb.  121 ;  Gilman  v.  Eeddington.  24  N. 
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tion  does  not  aSect  independent  provisions  in  a  will,  a  void  trust 
for  the  accumulation  of  income  does  not  invalidate  the  gift  of  the 
principal,  vyhen  it  does  not  involve  an  illegal  suspension  of 
the  absolute  ownership.  If  the  gift  of  the  principal  is  valid  the 
persons  for  whose  benefit  the  illegal  accumulation  is  directed  to  be 
made  have  an  immediate  right  to  the  whole  incomei  as  it  becomes 
due. '  If,  however,  that  part  of  a  trust  which  is  good  cannot  be 
separated  from  that  which  is  bad,  the  whole  trust  is  void.  ^ 

§  207.  The  released  income  goes  to  the  heir,  next  of  kin  or  re- 
siduary devisee  or  legatee.^  And  it  has  been  held  that  that  section 
of  the  statute,*  which  provides  that  when  "  there  shall  be  a  suspense 
of  the  power  of  alienation,  or  of  the  ownership,  during  the  continu- 
ance of  which,  the  rents  and  profits  shall  be  undisposed  of,  and  no 
valid  direction  for  their  accumulation  is  given,  such  rents  and  pro- 
fits shall  belong  to  the  persons  presumptively  entitled  to  the  next 
eventual  estate,"  is,  by  virtue  of  section  2  of  tit.  4  of  chapter  4  of 
part  2  of  the  Revised  Statutes,  made  applicable  to  cases  in  which 
an  unlawful  accumulation  of  the  interest  and  income  of  personal 
property  has  been  directed.* 

§  208.  Where,  however,  there  is  a  present  gift  in  possession,  the 
income  released,  by  the  statute,  'from  accumulation,  goes  to  the  per- 
sons entitled  to  the  estate  and  for  whose  benefit  the  accumulation 
is  directed.  ° 

§  209.  Finally,  it  may  be  remarked  that  trusts  for  accumulation 
in  connection  with  charitable  gifts  not  being  specially  excepted  by 
statute  in  New  York,  are  governed  by  the  same  rules  as  the  ordi- 
nary trusts.' 

Y.  7;  Killam  v.  Allen,  52  Barb.  605 ;  "Westerfield  v.  Westerfield,  1  Bradf.  137; 
Forsyth  v.  Eathbone,  34  Barb.  388 ;  Haxtun  v.  Corse,  2  Barb.  Ch.  506  ;  Haw- 
ley  V.  James,  -5  Paige,  318  ;  McCormack  v.  McCormack,  60  How.  Pa.  196  ;  Wil- 
liams V.  Williams,  8  N.  Y.  538.  So  a  codicil  providing  for  an  unlawful  accu- 
mulation will  not  affect  a  valid  trust  created  by  the  will  ;  Barbour  v.  De  For- 
est, 61  Hun.  573  ,'  Leavitt  v.  Wolcott,  65  How.  Pr.  51. 

1  Kilpatrick  v.  Johnson,  15  N.  Y.  322  ;  Haxtun  v.  Corse,  2  Barb.  Ch.  508  ; 
Lang  V.  Eopke,  5  Sandf.  S.  C:  363,  371. 

^  Smith  V.  Kdwards,  23  Hun.  223. 

'  Vail  V.  Vail,  4  Paige,  317,  S.  C.  7  Barb.  226;  Van  Vetchen  v.  Van  Vetchen, 
S.Paige,  104;  Haxtun  v.  Corse,  2  Barb.  Ch.  506;  Craig  v.  Craig,  3  Barb.  Ch. 
76;  Thorn  v.  Coles,  3  Edw.  Ch.  330;  Fields.  Field,  4  Sand.  Ch.  528;  De  Bar- 
ante  V.  Gott,  6  Barb.  492;  Yat«s  v.  Yates,  9  Barb.  324;  Dodge  v.  Pond,  ,23  N. 
Y.  60;  S.  C.  28  Barb.  121;  Ex  parte  Dey  Ermand,  24  Hun.  1,  overruling  Grant 
V.  Grant,  3  Eedf.  283;  McGrath  v.  Van  Stavoren,  8  Daly,  454;  Hull  v.  Hull,  24 
N.  Y.  647,  650:  Eice  v.  Barrest,  102  N.  Y.  161. 

*  Section  40  of  Art.  1,  tit.  2  of  Ch.  1  of  part  2  of  the  Eevised  Statutes. 

5  Cook  V.  Lowry,  29  Hun.  20;  Maniee  v.  Manice,  43  N.  Y.  385;  Bolton  v. 
Jacks,  6  Eobt.  230;  Lang «;.  Eopke,  5  Sandf.  371;  Eobinson  v.  Eobinson,  5 
Lans,  167,  168;  Pray  v.  Hegemen,  92  N.  Y.  508. 

*  Pray  v  Hegemen,  92  N.  Y.  508;  Eobinson  v.  Eobinson,  5  Lans,  165. 

'  WUson  V.  Lynt,  30  Barb.  124;  Levy  v.  Levy,  33  N.  Y.  97;  Kilpatrick  v. 
Johnson,  15  N.  Y.  322;  Matter  of  Starr,  2  Dem.  141;  Eose  v.  Eose,  4  Abb.  Ct. 
of  App.  108;  Bascomb  v.  Albertson^4  N.  Y.  504;  Wetmore  v.  Parker,  7  Lan- 
sing, 121;  see  §  76,  ante;  see  Gray  on  Perp.  §  609. 
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§  210.  In  Michigan,'  Wisconsin,"  and  Minnesota,'  statutes  have 
been  passed  which  relate  to  the  subject  of  the  accumulation  of  rents 
and  profits  of  real  estate,  and  the  provisions  of  these  statutes  have 
been  taken  from  the  New  York  statutes  on  the  same  subject  with- 
scarcely  an  alteration.  These  statutes;  therefore,  are  construed  in 
accordance  with  the  New  York  decisions  upon  the  Eevised  Statutes.* 
But  these  states,  however,  have  not  passed  any  statutes  upon  the 
subject  of  the  accumulation  of  the  interest  and  income  of  personal 
property.* 

§  '211.  In  Indiana,"  the  New  York  rules  on  the  subject  of  the 
accumulation  of  interest  and  mcome  of  personal  property  have  been 
separately  adopted,  but  the  rules  relating  to  the  accumulation  of 
rents  and  profits  of  real  estate  have  not  been  adopted. 

§  212.  California.  ."All  directions  for  the  accumulation  of  the 
income  of  property,  except  such  as  are  allowed  by  this  title,  are 
void.  An  accumulation  of  the  income  of  property  for  the  benefit  of 
one  or  more  persons,  may  be  directed  by  any  will  or  transfer  in 
writing  sufficient  to  pass  the  property  out  of  which  the  accumula- 
tion is  to  arise,  as  follows:  1.  If  such  accumulation  is  directed  to 
commence  on  the  creation  of  the  interest  out  of  which  the  income 
is  to  arise,  it  must  be  made  for  the  benefit  of  one  or  more  minors 
then  in  being,  and  terminate  at  the  expiration  of  their  minority; 
or,  2.  If  such  accumulation  is  directed  to  commence  at  any  time 
subsequent  to  the  creation  of  the  interest  out  of  which  the  income 
is  to  arise,  it  must  commence  within  the  time  in  this  title  permitted 
for  the  vesting  of  future  interests,  and  during  the  minority  of  the 
beneficiaries,  and  terminate  at  the  expiration  of  such  minority." ' 
"  If  in  either  of  the  cases  mentioned  in  the  last  section  the  direc- 
tion for  an  accumulation  is  for  a  longer  term  than  during  the  mi- 
nority of  the  beneficiaries,  the  direction  only,  whether  separable  or 
not  &om  other  provisions  of  the  instrument,  is  void  as  respects  the 
time  beyond  such  minority."  *  When  a  minor  for  whose  benefit  an 
accumulation  has  been  directed  is  destitute  of  other  sufficient  means 
of  support  and  education,  the  proper  Court,  upon  application,  may 
direct  a  suitable  sum  to  be  applield  thereto  out  of  the  fund." "  This 
statute  is  taken  from  the  New  York  statute  and  is  to  .be  construed 
in  accordance  with  the  New  York  cases. 

1  2  Mich.  Comp.  Laws  (1871)  c.  147,  ?§  37-40;  Toms  v.  "Williams,  41  Mich. 
552 

"  2  Wis.  Rev.  Sts.  (1858)  c.  S3,  ??  37-40;  De  Wolf?;.  Lawson,  61  Wis.  469; 
Scott  V.  West,  63  Wis.  529. 

»  Minn.  Gen.  Sts.  (1866)  c.  45,  ?§  37-40. 

'  Scott  V.  West,  63  Wis.  529. 

*  Toms  V.  Williams,  41  Mich.  552,  562;  De  Wolf  v.  Lawson,  61  Wis.  469; 
Scott  V.  West,  63  Wis.  529. 

«  Key.  Sts.  (1881;  U  6058,  6059;  2  G.  &  H.  Sts.  482,  §  2:  see  Dyson  «.  Repp, 
29  Ind.  482. 

'  Civil  Code,  U  723,  724. 

«  Civil  Code,  I  725. 

'  Civil  Code,  |  726. 
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§  213.  Alabama.  "No  trust  of  estates  for  the  purpose  of  ac- 
cumulation only,  can  have  any  force  or  effect  for  a  longer  term  than 
ten  years,  unless  when  for  the  benefit  of  a  minor,  in  being  at  the 
date  of  the  conveyance,  or  if  by  will,  at  the  death  of  the  testator;  in 
which  case' the  trust  may  extend  to  the  termination  of  such  minor- 
ity." '  The  provisions  of  this  statute  have  been  taken  from  the  pro- 
visions of  the  Thellusson  Act;  it  would  seem,  therefore,  that  the 
decisions  upon  both  the  Thellusson  Act  and  the  Pennsylvania  Stat- 
ute of  1853,  would  apply. 

'  Rev.  Code  (1886),  |  1835;  Rev.  Code  (]876),  ?  2189. 


(1i?.57) 


T 


(1358) 


INDEX, 


[The  references  are  to  the  sections  of  supplementary  chapter.] 

SECTION 

ABSOLUTE  INTERESTS, 

trnSts  for  accumulation,  in  connection  with 52-57 

ACCELERATION, 

of  the  enjoyment  of  property,  not  caused  by  statutes  against  accu- 
mulation      162,171 

ACCUMULATION, 

trust  for,  too  remoit* 51 

beyond  limits  of  rule  against  perpetuities,  void 51,74 

in  connection  with  estates  in  fee-simple  and  absolute  inter- 
ests in  property 52-62 

may  be  stopped  at  any  time  by  one  having  vested  indefeasi- 
ble interest  .    .    .'       55-70,  77,  78 

if  destructible,  not  too  remote 17,  50-70,  77,  78 

nor  within  statutes  against  accumulation 55, 11 0 

in  connection  with  estates  in  fee-tail • ..        58-62 

in  connection  with  estates  for  life .  63-65 

in  connection  with  charitable  gifts .        74-78 

by  force  of  law,  during  minority  and  lunac^ 79,  80 

direction.for,  to  remote  period,  void 51 

'              .  not  readily  construed  as  condition  precedent  to  gift    ....        71,  75 
but  if  condition  precedent,  and  too  remote,  gift  is  bad  alto- 
gether   ■ 51,  74 

to  pay  debts  and  legacies  to  persons  in  being,  not  too  remote      67,  69 

till  fund  reaches  a  certain  amount 68 

until  sale  or  conversion  and  investment  takes  place    ....        72,  73 

express  and  implied , 96-105^  196 

too  remote,  though  accumulation  can  be  stopped,  if  the  inter- 
ests of  those  entitled  to  stop  is  not  ascertained     ...  70 

when  separable  from  and  indepenVient  of  a  gift 66,  206 

at  and  during  trustee's  discretion ST* 

incidental  and  subsidiary  to  general  trusts 114-119 

void  for  remoteness,  not  rendered  good^ro  ianio  by  statutes 

against  accumulation   .    .    ; 92-94 

destination  of,  when  void  at  common  law 51 

when  yoid  under  English  and  Pennsylvania  statutes  .        .    .    161-179 

when  void  under  New  York  statutes 207-208 

arising  under  a  deed _ '  .    .    .  109 

ceasing  when  minor  reaches  majority 56,  57,  110,  n.,  159,  204 

dehors  the  statutes  against' accumulation '.        92-94 

excessive  and  released,  destination  of 61,  161-179,  207,  208 

maintenance  out  of,  during  minority     .    .    .    .  81-b4,  160,  n.,  192-194,  195 

simple  and  compound ; 106-108 
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SECTION 

ACCUMULATION— co»<tn«e(Z. 

statute  as  to,  in  England,  Thellusson  Act         ....  86,  n. 

Pennsylvania     ....           87,  n. 

Alabama 213 

Indiana .    .           .           .  211 

New  York .       .    .  195;  n. 

Michigan,  "Wiscoilsin  and  Minnesota 210 

California 212 

in  Scotland  and  Victoria        '.  189 

ALABAMA, 

statute  changing  rule  jigainst  perpetuities 43 

as  to  accumulation 213 

ALIENATION, 

restraiats  on,  not  allowed,  at  law  or  in  equity,  either  in  England 
or  the  United  States,  except  in  separate  estate  of  married 

women ■    -    .   .53-55,  58,  63,  120 

laid  on  one  having  vested  indefeasible  estate  can  be  disre- 
garded, and  therefore  not  obnoxious  to  the  rule  against  per- 
petuities or  to  the  statutory  rules  against  accumulation,   54-65,  110 
allowed  in  Pennsylvania  and  Massachusetts    ....   54,  63,  12(>-134 

ALLOWANCE.— See  Maintenance. 

AMERICA.— See  United  States. 

CALIFOENIA, 

statutes  changing  rule  against  perpetuities  48 

as  to  accumulation .  .  212 

CHARITY, 

whether  subject  to  the  rule  against  perpetuities  ,   .           .           .  74,  75 

gifts  to,  generally  construed  as  undouditional  . 75 

when  subject  to  trusts  for  accumulation 75-78 

when  separable  from  and  indejiendent  of  directions  to  accu- 
mulate   . 66,206 

when  unconditional,  if  too  remote,  carried  out  cy  pres  ....  75 

to  which  remote  accumulation  is  condition  precedent,  is  void  .    .  74 

otherwise  when  charity  is  unconditional    . 75 

direction  to  accumulate  income  of  an  unconditional  gift  to,  if  too 

remote,  income  goes  at  once  to  charity 75 

whether  postponement  of  enjoyment  and  direction  to  accumulate 

in  connection  therewith  is  to  be  disregarded  in  case  of  .    .    .      75,  77,  78 
trust  for  accumulation  in .  connection  with,  subject  to  statutory 

rules  against  accumulation  unless  specially  excepted 76,  209 

under  Pennsylvania  Statute 191 

in  New  York 209 

CLASS, 

gifts  to,  subject  to  a  discretionary  power  to  accumulate 65 

maintenance  in  cases  of 81-84,  160 

COMMON  LAW, 

trusts  for  accumulation  at 37,  51-84 

origin  and  history  of  trusts  for  accumulation 3-28 

COMPOUND  ACCUMULATION         106-108 
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[The  references  are  to  the  sections  of  supplementary  chapter.] 
CONDITION  PRECEDENT,  section 

subject  to  rule  against  perpetuities  .  .1         51-74 

CONDITIONAL  LIMITATION.— See  Limitation. 

CONFLICT  OF  LAWS, 

on  statutes  as  to  accumulation  .  I94  n. 

CONNECTICUT, 

statute  changing  rule  against  perpetuities 41 

CONSTRUCTION, 

rule  against  perpetuities,  not  a  rule  of 52 

English  and  Pennsylvania  Statutes,  not  rules  of 92 

of  a  direction  to  accumulate 71 

of  a  gift  to  charity 75 

of  English  and  Pennsylvania  Statutes 88-91 

CONTINGENT  GIFT.— 5'*  Gift. 

CONTINGENT  INTEREST, 

generally  subject  to  rule  against  perpetuities 30 

how  distinguished  from  vested  interests         31 

CONTINGENT  REMAIJTDER.- /See  Remainder. 

CONVERSION, 

direction  to  accumulate  until,  takes  place 72,  73 

of  rents  and  profits  of  realty  under  the  Thellnsson  Act  ....  176 

COSTS, 

in  suits  involving  the  application  of  the  Thellussou  Act     .    .    .  '.     190,  n. 

CYPRES, 

method  of  carrying  out  unconditional  gift  to  a  charity  when  too 
remote 75 

DEBTS,  PAYMENT  OF 

trust  for  accumulation  for,  not  void  for  remoteness 67 

provisions  for,  excepted  from  Thellusson  Act 181 

DEED, 

accumulation  arising  under  109 

DESTINATION, 

of  excessive  and  released  accumulations  .  ...  51,  161-J  79,  207,  208 

DESTRUCTIBLE  INTEREST, 

not  too  remote,  if  destroyed  by  one  having  present  vested  interest  54 

trust  for  accumulation,  if  destructible,  not  void  for  remoteness,  17,  50-70, 

77,  78 

nor  subject  to  statutory  rules  against  accumulation 55,  110 

DEVISE. — See  Executory  Devise. 

DIRECTION, 

to  accumulate.— 5tee  Accumulation., 

of  testator,  separate  from  direction  to  accumulate   ...       .    66,  160,  206 

express  and  implied,  to  accumulate 96-105,  196 
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SECTION 

DISCEETIONAEY  POWER, 

in  trustees,  effect  on  remoteness 65 

in  connection  with  spendthrift  trusts  in  Pennsylvania      ^.    .    .    .  126 

DISPOSITION,  1 

of  testator,  affected  by  statutes  on  accumulation 160 

DISTRIBUTION, 

of  income  of  gift  to  charity,  when  not  accumulated     ....  75 

ENGLAiTD, 

Thellusson  Act,  statute  as  to  accumulation. — See  Theleusson  Act 
restraints  on  alienation  not  allowed  in,  except  in  separate  estate 

of  married  women 53-55,  58,  63,  120 

EQUITABLE  INTEREST, 

when  vested :   .  31 

when  future,  subject  to  rule  against  perpetuities     .    .  .    .  30,31 

arise  out  of  trusts  for  accumulation     . 30 

arising  out  of  a  resulting  trust  on  a  future  contingency  to  the  cre- 
ator of  a  trust,  whether  subject  to  rule  against  perpetuities   .    .  31,  n. 

,  ESCHEAT, 

of  income  released  by  the  Statutes  from  Accumulation 175 

ESTATE  IN  FEE^IMPLE.— See  Fee-Simple,  Esta?:ks  in. 

ESTATE  FOR  LIFE.— See  Life,  Estate  pok. 

ESTATE  FOE  YEARS.— See  Yeaes,  Estate  foe. 

ESTATE  TAIL.— See  Tail,  Estate  in. 

EXCESSIVE  ACCUMULATION, 

destination  of  .    .  55,161-179,207,208 

EXECUTOEY  DEVISE, 

trusts  for  accumulation  arising  out  of 9-28, 

EXPEESS  DIEECTION  TO  ACCUMULATE 96,  196 

FEE-SIMPLE.  ESTATES  IN, 

trusts' for  accumulation  in  connection' with    .   .  ...  52,57 

FUTUEE  LIMITATION.— See  Limitation. 

FUTUEE  INTERESTS, 

subject  to  rule  a,gainst  perpetuities. — See  Chap.  hi. 

GEORGIA, 

statute  declaratory  of  rule  against  perpetuities 39 

GESTATION, 

period  of 32,  34 
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SECTION 

aiFT, 

of  income  accumulated  beyond  limits  of  rule  against  perpetuities, 

void .    .       51,  74 

to  charity,  subject  to  trust  for  accumulation 74,  78 

when  independent  of  and  separable  from  a  direction  to  accumulate   66,  2Q6 
cpntingent,  of  residuary  personal  property   ...  .    .  3-8,21,22 

HISTORY, 

of  trusts  for  accumulation  .    .  3-28 

IMPLICATION, 

directions  by,  to  accumulate .       .        .    .  96-105,  196 

INCOME, 

destination  of  excessive  and  released , 161-179 

trusts  for  accumulation  arising  out  of,  of  contingent  gifts  of  resi- 
duary personalty  and  of  executory  devises  of  residuaiy  realty         3-28 
accumulation  of,  see  AccUMULATloif,   destination  of,  excessive 
and  released 161-179 

INDIANA, 

statute  changing  rule  against  perpetuities  .  46 

as  to  accumulation     :       211 

INFANCY.— See  Minokity. 

INTENTION, 

of  testator  not  unduly  affected  by  void  direction  to  accumulate  .  160 

of  testator  must  govern 179,  191 

defeating  of,  object  of  rule   against  perpetuities  and  statutory 
rules  against  accumulation .    .  .       52,  92 

INTERPRETATION.— See  Construction. 
INVESTMENT, 

direction  to  accumulate  until,  takes  place  .  .    .  72,  73 

IOWA, 

'       statute  declaratory  of  the  rule  against  perpetuities 39 

IRELAND, 

Thellusson  Act  does  not  extend  to  189 

JOINT  TENANTS, 

accumulation  during  minority  of,  under  New  York  Statute  ....        203 

KENTUCKY, 

statute  declaratory  of  the  rule  against  perpetuities 39 

LEGACY, 

direction  to  accumulate  to  pay,  to  persons  in  being,  not  too  remote  69 

LEGISLATIVE  CHANGES, 

of  rule  against  perpetuities .    .       .        38-50 

on  the  number  of  lives 4.3-45,  47 

on  question  of  accumulation 86,  n.,  87,  n.,  195,  n,  210-213, 

LIFE,  ESTATE  FOR, 

equitable,  may  be  made  inalienable  in  !Pennsylvania  and  Massa- 
chusetts  63,  n,  120-134 

in  spendthrift  trusts  in  Pennsylvania  . 120-134 
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SECTIOK 

LIFE,  ESTATE  FOH— continued. 

at  discretion  of  trustees,  how  dealt  with  as  to  remoteness    .       .  65 

subject  to  trusts  for  accumulation 63-65 

LIMITS  FOB  ACCUMULATION.— See  Pebiods. 

LIMITATION, 

subsequent,  not  accelerated jt  .  162 

subsequent  to  estate  tail 59 

conditional,  .not   different  from  so-called  equitable  contingeiit 
remainder  and  executory  devise 9-15 

LIVES, 

in  being,  number  of,  unlimited  at  common  law 33 

limited  by  statute  in  Alabama 43 

Mississippi 44 

New  York       45 

Michigan,  Wisconsin  and  Minnesota 47 

not  limited  by  statute  in  California 48 

LOUISIANA, 

rules  of  property  in,  where  derived     .    .    / 50 

LUNACY, 

accumulation  by  force  of  law  during 80 

MAINTENANCE, 

out  of  accumulation,  during  minorities  .    .    .    81-84,  160,  n.,  19iJ-194,  195 

form  of  order  directing ■      84,  n. 

limited  by  Thellusson  Act 84,  n.,  192,  n. 

when  allowance  for,  continues  after  period  for  accumulation  limit- 
ed by  Thellusson  Act  has  expired   84,  n.,  160,  n.,  192,  n.- 
in  cases  of  gifts  to  a  class  of  minors  .   . 81-84,160 

under  the  Pennsylvania  Statute   .    ., 192-194 

New  York  Statute       .    .       . 195,  n. 

MARRIED  "WOMEN, 

r^traints  on  alienation  allowed  in  the  case  of  property  settled  or 

devised  to  the  sole  and  separate  use  of 53,  58,  63 

MASSACHUSETTS, 

restraints  on  alienation  of  equitable  life  interests  allowed  in  .   .  63,  n. 

of  equitable  fee,  whether  allowed  in _  54 

.   accumulation  governed  by  rules  of  common  law  in 37,  n. 

MICHIGAN, 

statutes  changing  rule  against  perpetuities 47 

as  to  accumulation 210 

MINNESOTA, 

statutes  changing  rule  against  perpetuities 47 

as  to  accumulation 210 

MINORITY, 

■   accumulation  during,  in  connection  with  estates  tail 58-62 

under  Thellusson  Act 139-146 

under  Pennsylvania  Statute      147-155 
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SECTION 

MINOEITY— eonHnueaf.  ' 

under  New  York  Statute 195-204 

ceases  when  infant  reaches  twenty -one,     .    .    .    .  56,  57, 110,n.,  159,  204 
of  joint  tenants  and  tenants  in   common  under  New  York 

Statute 203 

maintenance  out  of  accumulations  during       .  81-84,  160,  n.,  192-194,  195 

accumulation  by  force  of  law  during .  79 

MISCHIEFS, 

arising  trom  allowing  so  wide  a  range  of  accumulation  as  the  com- 
mon law  permitted  .    .           85 

MISSISSIPPI, 

statute  changing  rule  against  perpetuities      .        .           44 

MIXED  PJROPEETY, 

destination  of  income  of,  under  statutes  ....               175 

MODIFYING  CLAUSE, 

how  discretionary  power  in  trustees  should  be  dealt  with  ....  65 
NEW  YORK, 

statutes,  changing  rule  against  perpetjlities 45 

used  as  a  model  for  other  statutes 47,  48 

as  to  accumulation    ....           .    .  195-209 

given  at  length ." , 195 

applies  to  express  and  implied  directions  to  accumulate     .    .  196 

period  of  accumulation  allowed  by 197-205 

when  gift  independent  of  and  separable  from  direction  to  ac- 
cumulate, not  subject  to ...  206 

income  released  by,  destination  of 207,  208 

trusts  for  accumulation  subject  to 196-206 

trusts  for  accumulation  in  connection  with  charitable  gifts, 

subject  to .76,  11.,  209 

partly  adopted  in  Michigan,  Wisconsin,  Minnesota  and  In- 
diana              230,  211 

act  similar  to,  in  California               .        .           212 

OHIO, 

statute  changing  rule  against  perpetuities 42 

ORIGIN  OF  TEUSTS. FOR  ACCUMULATION 8-6,21 

PARENT,  I 

interest  of,  in  instrument  creating  portions  under  Thellusson  Act  187 
PENNSYLVANIA, 

restraints  on  alienation  of  equitable  life  interest  allowed  in   .   63,  120-134 

of  equitable  fees  not  allowed  in 54 

spendthrift  trusts  in 120-134 

statute  as  to  accumulation  of  income  of  charitable  corporations 

and  associations 191,  n. 

statute  as  to  accumulation,  given  at  length j   .  87,  n. 

modeled  after  Thellusson  Act 87 

construction  of 88-91 

'■              no€  a  rule  of  construction 92 

trust  for  accumulation  void  for  remoteness,  not  rendered  good 

■  pro  tanto  by 93-94 

division  of  the  subject  of  the  consideration  of .    .......  95 

applies  to  express  and  implied  directions  to  accumulate    .    .  96-105 

applies  to  simple  and  compound  accumulation 106-108 
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SECTION 

PENNSYLVANIA— con^Jnttcrf. 

applies  to  accumulation  whether  of  whole  or  of  part  of  the 

income  gf  property 106 

applies  to  accumulation  arising  under  a  deed 109 

accumulation  which  can  be  stopped  at  pleasure  not  wilhin  .    110,  113 
application  of,  to  directions  to  accumulate  incidental  and  sub- 
sidiary to  general  trusts      1 14-118 

whether  applicable  to  spendthrift  trusts         .  .  120-134 

period  for  accumulation  allowed  by 147-155 

avoids  accumulations  in  excess  of  statute  only         .  .    156-159 

does  not  affect  separate  dispositions  of  testator     .    .        .       .  160 

income  released  by,  destination  of  .    .       .    .  161-1'79 

does  not  accelerate  enjoyment  ...  .  .  162 

proviso  of,  as  t»  charities 191 

as  to  allowances  for  maintenance      .  .  ...    193-194 

conflict  of  laws  as  to .  194,  n. 

PERIODS, 

during  which  accumulation  allowed  by  Thellusson  Act        86,n.,  135-146 
by  Pennsylvania  Statute      •  .  .  87,n.,  147-155 

by  New  York  Statute 195,  197-204 

in  other  States .   210-213 

PEKPETUITY.— See  EuLE  against  Perpetuities. 
PERSONAL  PROPERTY, 

residuary,  trusts  for  accumulation  of  income  arising  out  of  contin- 
gent gifts  of      ,.    .       .    ,       .    .  3-8,21-22 

income  of,  released  from  accumulation,  destination  of  .    .    .     55,  164-172, 

174-176,  207,  208 
interests  in,  subject  to  rule  against  perpetuities 30 

PORTION, 

accumulation  of  income  for  raising,  what  permissible  under  Thel- 
lusson Act  .....  .    182-187 

POSTPONEMENT  OF  ENJOYMENT, 

of  indefeasible  estate,  provisions  for,  may  be  disregarded  and 

therefore  not  too  remote 55-70 

so,  not  too  remote,  if  in  connection  with  direction  to  accumulate      55-70, 

77,  78 

not  within  statutory  rules  against  a^-cumulation 55,  110 

and  direction  to  accumulate  in  connection  therewith,  whether  dis- 
regarded in  case  of  charity 77,  79 

POWER, 

discretionary,  in  trustees,  to  accumulate .             65 

in  spendthrift  trusts    .               .           .    120-134 

PRICE  ACT 87 

PROVISION, 

for  accumulation  which  violates  the  statutory  limits  .    .    .  156-160 

PROVISOS, 

of  Thellusson  Act .  ,  .    180-190 

of  Pennsylvania  Statute  .  .    190-194 

REAL  ESTATE, 

residuary,  trusts  for  accumulation  of  income  arising  out  of  execu- 
tory devises  of  .    .    .  .         9-28 
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SECTION 

RELEASED  ACCUMULATION, 

destination  of    . 55,  161-179,  207,  208 

REMAINDER, 

so-called  equitable  contingent,  not  different  from  executory  de- 
vises  9-15,  31 

RENT, 

when  applicable  as  a  vested  interest  de  anno  in  annum    ....  17 

RESIDUARY  PERSONAL  PROPERTY, 

trusts  for  accumulation  of  income  arising  out  of  contingent  gifts 

of »-8,  21,  22 

RESIDUARY  REAL  ESTATE, 

trusts  for  accumulation  of  income  arising  out  of  executory  devises  of  9-28 

RESTRAINT  ON  ALIENATION.— See  Alienation. 

RESULTING  TRUST, 

same  as  so-called  equitable  reversions 31 

REVERSION, 

so-called  equitable,  same  as  resulting  trust 31 

ROMAN  LAW, 

basis  of  rules  of  property  in  Lousiana 50 

RULES  AGAINST  PERPETUITIES, 

stated       29,  32 

is  judge-made  law '       ,29 

does  not  apply  to  provisions  postponing  enjoyment  of  indefeasible       ' 

estates 55-70 

whether  this  is  so  in  the  case  of  a  charity 77,  78 

does  not  apply  to  interests  destructible  by  one  having  present  vested 

interest 55-70 

general  application  of 30,  31 

cases  instrumental  in  developing, 12,  20,  n.,  29,  n. 

governs  accumulations  in  Massachusetts ...       37,  n. 

origin  and  history 29,  n.,  36,  n. 

not  a  rule  of  construction 52 

requires  that /condition  precedent  mttst  happen  withiu  prescribed 

limits 51 

allows  any  number  of  lives  in  being        33 

period  of  gestatioii ....         34 

gross  period  of  twenty-one  years  .    . , 35 

runs  from  testator's  death,  not  date  of  will 36 

is  the  law  in  the  absence  of  statute,  limiting  the  duration  of  all 

trusts  for  accumulation 37,  51 

whether  it  applies  to  charites    . 74 

modified  by  statutes  limiting  accumulating  by  the  Thellusson  Act    86,  n. 

in  Pennsylvania ' 87,  n. 

Alabama 213 

Indiana 211 

New  York 195,  n. 

Michigan,  Wisconsin  and  Minnesota 210 

California 212 

(1367) 
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SECTION 

SALE, 
,     direction  to  aceumnlate,  until,  takes  place 72,  73 

SCOTLAND, 

application  of  Thellussou  Act  to .    .  J.89 

SIMPLE  ACCUMULATION 1Q6,  107 

SPENDTHEIFT  TRUST, 

origin  of 123,  124 

two  kinds  of 121,  122,  125,  126 

growth  of,  in  Pennsylvania ' 127 

peculiar  to  Pennsylvania  and  Massachusetts 121 

whether  accumulation  undc*,  subject  to    Pennsylvania  Statute 
against  accumulation  ...  ' 128-134 

STATES.— &e  United  States.     ' 

STATUTES, 

reinforcing  and  modifying  rule  against  perpetuities 38--50 

as  to  accumulation 86,  n.,  87,  n.,  195,  210-213 

TAIL,  ESTATE  IN, 

trusts  for  accumulation  in  connection  with    .    .  58-62 

'  TENANT, 

in  common,  accumulation  during  minority  of  the  youngest  of  two 

or  more,  under  New  York  Statutes 203 

joint,-  accumulation  during  minority  of,  under  New  York  Statute  203 

for  life,  when  entitled  to  income  released  by  the  Statutes,  from 

accumulation 170 

THELLUSSON  ACT, 

given  at  length 86,  n. 

construction  of 88-91 

not  a  rule  of  construction 92 

trusts  for  accumulation  void  for  remoteness,  not  rendered  good 

pro  tanto 93,  94 

division  of  the  subject  of  the  consideration  of 95 

applies  to,  express  and  implied  directions  to  accumulation  .   .   .  96-104 

simple  and  compound  accumulation 106-108 

to  accumulation  whether  of  whole  or  of  part  of  the  income 

of  property : 106 

accumulation  which  can  be  stopped  at  pleasure  not  within  .    .    .  110,  111 
application  of,  to  directions  to  accumulate  incidental  and  subsid- 

uary  to  general  trusts 114-118 

application  of,  to  policies  of  insurance ...           119 

periods  for  accumulation  allowed  by   ...    ; 135-146 

accumulation  can  be  for  one  only  of  the  periods 136 

avoids  accumulation  in  excess  of  act  only 156,  157 

does  not  aflect  separate  dispositions  of  testator 160 

income  released  by,  destination  of  ...    .               161-179 

does  not  accelerate  enjoyment 162 

provisos  of  the  act    . 180-191  - 

exceptions  from  the  act,  and  their  construction 180-188, 

extends  to  Scotland 189 

to  Victoria 189,  n. 

does  not  extend  to  Ireland 189,  n. 

(1368) 
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SECTION 

THELLUSSON  ACT— continued. 

conflict  of  laws  as  to 194,  n. 

act  similar  to,  in  Pennsylvania 87,  n. 

basis  of  Alabama  statute 213 

TIMTBER, 

produce  of,  directions  touching,  excepted  from  Thellusson  Act    .  188 

TIME, 

from  ■which,  rule  against  perpetuities  runs  is  testator's  death,  not 
date  of  will 36 

TRANSGRESSrVE  TRUSTS  FOR  ACCUMULATION,  .  .    156-179 

TRUST  FOR  ACCUMULATION.— See  Accumulation.    ' 

define^- .  1 

limited  only  in  duration  by  common  law  and  statute 2 

origin  and  history  of ...  Chap.  II 

at  common  law Chap.  IV 

under  statute Chap.  V-X 

TRUSTEE, 

duty  of,  to  accumulate  an  infant's  income 79 

neglecting  to  comply  with  direction  for  accumulation  charged 

with  compound  interest ...      194,  n. 

discretionary  power  of,  effect  on  remoteness 57 

discretionary  power  of,  to  accumulate,  in  spendthrift  trusts   ,         120-134 

TWENTY-ONE  YEARS, 

may  be  taken  as  term  in  gross  at  common  law  .        .        .  .  35 

gross  period  of,  allowed  by  Thellusson  Act 138 

UNITED  STATES, 

restraints  on  alienation  not  allowed  in,  except  in  separate  estate 
of  married  women,  except  in  Pennsylvania  and  Massachu- 
setts      ,        53,  55,  58,  63,  120 

rule  against  perpetuities  has  always  prevailed  in    .       .....  37 

statutes  reinforcing  or  modifying  the  rule  against  perpetuities    .        38-50 
statutes  as  to  accumulation 86,  n.,  87,  n.,  195,  n.,  210-213 

VESTED  INTERESTS, 

not  within  rule  against  perpetuities 30,  31 

what  interests  are ...  31 

WISCONSIN, 

statutes  changing  rule  against  perpetuities        47 

as  to  accumulation -     , 210 

YEARS, 

estates  for,  allowed  only  for  twenty-one  years  in  Alabama   .    .  43 

term  of,  direction  to  accumulate  during 69,  205 


(1369) 


(1370^ 


INDEX. 

[The  paging  refers  to  the  [*]  pages.  ] 


ABATEMENT. 

adverse  possession  equivalent  to,  in  equitj^  724,  795. 

ABATOR. 

not  bound  by  a  use,  3. 

ABROAD. 

assignment  executed,  -when  an  act  of  bankruptcy,  512,  513. 
cestui  que  trust  resident  abroad,  payment  to,  353,  354,  476. 
fraudulent  conveyance  of  lands,  relieved  against,  49. 
injunction  against  taking  possession  of  lands,  49. 

lands  abroad  (within  the  Queen's  dominions)  within  Trustee  Act,  1850,  ss. 
54,  56  .    .    .  1039. 
equities  and  contracts  as  to,  enforced,  48,  49  ;  whether  so  as  to  trusts 

qu.  49,  50. 
lien  against,  cannot  be  enforced  49. 
management  of  property  abroad,  commission  when  allowed  in  respect  of, 

■eWetseq. 
person  domiciled,  not  suitable  to  be  trustee,  40,  847,  1030. 
personal  estate  abroad,  trust  of,  enforced  in  equity,  48. 
real  estate  abroad,  equities  attaching  to,  how  far  enforced,  48. 
receiver  when  appointed  where  trustees  out  of  jurisdiction,  983. 
■  rents  and  profits  of  land,  account  of,  dii-ected,  49. 
Scotch  estate,  equitable  mortgage  of,  enforced,  48. 
service  on  persons  abroad  does  not  enlarge  jurisdiction,  49. 
Trustee  Act,  under,  1034. 
Trustee  Relief  Acts,  under,  lOOl,  1006. 
'         trustee  resident  abroad,  40,  659,  847. 

incapacitated,  is  not,  from  acting,  658,  659. 

new  trustee  may  be  appointed  instead  of,  646,  649,  847,  1028,  1033:. 
payment  to  co-trustees  ordered  by  Court,  355  note  (/). 
vesting  order  may  be  made  as  to  estate  of,  1016,  1028.     See  Trustee- 
Acts. 
when  appointment  of,  is  proper,  662. 
trusts  of  laud  abroad  how  lar  effectual,  48,  49,  50. 

ABSCONDING  TRUSTEE, 
removed,  may  be,  847. 
service  of  petition  for  appointment  of  new  trustees  on,  unnecessary,  1033. 

ABSENCE. 

trustee,  of,  when  a  ground  for  appointing  new  trustee,   1016  et  seq.     See 
Trustee  Acts. 
ABSOLUTELY  ENTITLED. 

who  are,  within  Trustee  Acts,  1022. 

t  22  LAW  OF  TRUSTS.  (1371) 
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ACCEPTANCE  OF  TRUST,  WO.ei  seg:,  251,  252, 

actinjg  in  execution  of  trust,  by,  200,  301,  205,  251. 
what  acts  constitute  acceptance,  201,  203,  251. 
attorney,  by  signing  power  of,  202,  203,  207. 

constructive  acceptance,  what  amounts  to,  not  easily  to  be  determined,  201. 
declaration,  by,  200. 
deed,  by,  not  requisite,  205 ;  but  may  make  breach  of  trust  a  specialty 

debt,  205. 
duties  consequent  on,  206,  207.  , 

trustee  liust  not  rely  on  co-trustee,  207. 

must  inform  himself  of  state  of  trust,  207. 
should  have  inventory  of  chattels  made,  207. 
■may  assume  no  breach  of  trust  if  he  has  no  notice  of  any,  207. 
execution  of  trust  deed,  by,  fiOO. 
executor,  by,  how  made,  201. 

by  voluntary  interference  with  assets,  202. 

as  by  Assigning  lease,  bringing  action,  selling  assets,  202,  203. 
unless  conduct  can  be  clearly  explained,  203. 
by  proS'ing  will,  201. 
executor  of  executor,  by,  202. 
executor  who  is  also  trustee  cannot  prove  will,  and  renounce  trusts  of 

estate,  202,  204. 
legatee  being  executor  may  claim  legacy  though  he  renounce,  197. 
express  declaration,  by,  200. 

mistake,  person  assuming  character  of  trustee  by,  accountable,  207,  203. 
pai'ol,  by,  sufficient,  205. 
parol  evidence  admissible  to  prove,  205. 
presumption  of,  by  lapse  of  time,  201;  but  not  from  taking  custody  of  trust 

deed,  204. 
probate,  effect  of  trustee  taking  out,  201,  202. 
recitals  in  trust  deed,  trustee  should  see  to  correctness  of,  201. 
renunciation  after  acceptance  not  permitted,  251,  252. 
several  trust  estates,  by  devisee  of,  204. 
time,  by  lapse  of,  without  disclaimer,  197,  201 . 

trust  deed,  by  executing,  200;  but  seciis  vaerelj  taking  custody  of,  204. 
two  trusts  by  same  instrument,  trustee  accepting  One,  deemed  to  have  ac- 
cepted the  other,  204. 
writing,  by,  not  necessary  before  commencing  action,  205 

ACCIDENT. 

no  excuse  for  trustee,  if  it  occur  during  misfeasance,  907. 
possession  of  title  deeds  by,  will  not  per  se  confer  priority,  714 

ACCORD. 

no  bar  without  satisfaction,  923. 
ACCOUNT. 

agent  of  trustee,  against,  191,  482,  641,  642 

cestui  que  tru.«t,  against,  gaining  by  breach  of  tmst,  910,  911. 

Chancery  Division,  matters  of  account  are  assigned  to,  887 

charity,  against  trustees  of,  when  directed,  872,  934  et  seq. 

complication  in,  a  ground  for  relief  in  equity,  886. 

copy  of.  whether  c.  q.  i.  entitled  to,  691. 

costs  of  taking,  990,  991,  993,  994.     See  Costs. 

creditors  of  trustee  not  entitled  to  account  of  administration,  641 

decree  for,  merely,  not  within  1  &  2  Vict.  c.  110,  s.  18,  804  note  (a), 
delay  when  a  bar  to  action  for,  870  et  seq. 

expenses,  of,  duty  of  trustee  to  keep,  638. 

fraudulent  concealment  oflea.se  till  term  expired,  where,  888. 

ignoraut,  where  trustee  was,  of  his  true'  character,  244,  889,  904. 
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improper,  rendered  by  co-tru.stee,  liability  of  trustee  for,  691. 
inconvenience,  claim  for  account  when  refused  on  ground  of,  870,  et  seq.,  934. 
just  allowances,  direction  for,  when  given,  278j  890. 

laches,  where  plaintiff  guilty  of,  account  restricted  to  institution  of  suit, 
871,  889. 
where  surviving  partner  guilty  of,  872. 
lapse  of  time,  after,  indulgence  shown  to  trustee,  691,  note  (e). 
legal  title,  account  in  equity  in  respect  of,  886,  890,  891. 
Limitations,  Statute  of,  formerly  not  applicable  to  action  for,  871. 
married  woman,  settlement  of  accounts  by,  with  trustee,  786. 
mesne  rents  and  profits,  of,  885  et  seq.     See  Rents  and  Pkofits. 
ignorance  or  mistake  of  trustee,  244,  339,  344,  934,  936. 
lands  abroad,  of,  49. 
misstating,  trustee  is  fixed  with  costs,  993. 
parish,  no  retrospective  acccount  against,  936 

prejiminary  accounts  and  inquiries,  Cotirt  may  make  order  for,  351. 
profits  of  trade,  of,  against  person  in  fiduciary  relation,  276,  278.      See 

Profits  of  Trade. 
refusal  of  trustee  to  render,  691  note  (e),  993. 

retiring  trustee,  against,  of  money  paid  to  induce  him  to  retire.,  277. 
settled,  opening,  against  solicitor  trustee,  630. 

tenant  for  life,  against,  who  has  received  excessive  income,  334,  335. 
trustee,  against,  who  has  employed  trust  money  in  trade,  276,  277,  340  etseq. 
who  has  puj-chased  trust  estate,  49:;.,  494;  who  h^  renewed  lease,  186. 
who  has  delayed  sale  of  trust  property,  424. 
trustee,  duty  of,  to  keep  proper^  691,  993;  and  produce  same,  449,  975,  976. 
costs  of  neglect  or  refusal  to  render,  691 ,  930,  993. 
right  of  trustee  to  have  accounts  taken  in  presence  of  e.  q.  i.,  1028. 
vouchers,  trustee  entitled  to  custody  of,  449. 

but  must  produce  them  to  c.  q.  t.,  449. 
waste,  in  respect  of,  188,  872. 

wilful  default,  on  footing  of,  when  directed,  904,  905. 
ACCOUNTANT. 

trustee  may  employ,  633. 
ACCUMULATION. 

application  of  income  before  conversion  where  accumulation  directed,  301. 

infant,  of  income  of,  during  minority,  579,  582,  584,  585. 

maintenance  out  of,  form  of  order  directing,  587. 

simple  and  compound,,  90. 

trust  for,  when  lawful,  89  et  seq.     See  Thelltissott  Act. 

perpetuity,  leading  to,  bad  if  possibly  exceeding  lawful  limit,  89;  and 
see  97.   ' 
but  no  danger  of  perpetuity  where  rents  applicable  as  vested  in- 
terest de  anno  in  annum.  89. 
and  trust  is  valid  if  beneficiaries  can  put  an  end  to  accumulation 
vrithin  the  legal  limits,  90. 
until  A.  attains  24,  and  then  to  transfer  to  him,  A.  on  majority  may 
demand  payment,  689. 
trustee  neglecting  to  comply  with  direction  for,  charged  with  compound 

interest,.  343,  902. 
where  directed,  and  investment,  tenant  for  life  has  income  after  one  year, 
301. 
ACKNOWLE  DGMENT . 

debt,  of,  by  one  trustee,  259. 

execution  of  deed,  of,  22,  35.     See  Fines  and  Eecovekies  Act. 

production  of  documents  of  title,  of  right  to,  443,  444. 

trust,  proof  of,  by  subsequent  acknowledgement  of  trustee,  55. 
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ACQUIESCENCE.     See  Laches. 

breach  of  trust,  in,  effect  of,  922  et  aeq. 
infant  not  bound  by,  496,  918. 
married  woman,  formerly  not  bound  by,  496,  789,  918,  925. 

secus  where  entitled  for  separate  use  without  restraint,  496,  91!) 

et  seq. 
quaere,  where  so  entjtled  with  restraint,  911,  919,  925,  926. 
class  persons,  by,  as  creditors  or  parishioners,  496,  923. 
constructive  trusts,  remedy  of  c.  q.  t.  under,  when  barred  by  acquiescence, 
186,  864. 
purchase  in  name  of  stranger,  in  case  of,  170. 
creditors,  by,  in  trust  deed  for  them,  496,  513,  514,  522. 
definition  of,  873,  874. 

delay,  by  reason  of,  when  implied,  197,  495,  496.     See  Laches. 
direct  or  indirect,  873,  874. 
fluctuating  body,  by,  496,  923. 
infant  not  bound  by,  496,  925. 

Limitations,  Statute  of,  does  not  interfere  with  the  effect  of,  in  equity,  875. 
married  woman,  by,  effect  of,  496,  911,  918,  et  seq.,  925. 

in  husband's  receipt  of  separate  estate,  777,  778. 
meaning  pf,  explained,  874,  933,  924. 
remainderman,  by,  379,  923. 

removal  of  trustees  irregularly  appointed,  right  to,  when  barred  by,  848. 
requisites  of,  873,  874,  925,  926. 
•    reversionary,  where  c.  q.  /.'s  interest  is,  923. 

standing  by,  while  expense  is  incurred,  effect  of,  874. 
trustee,  by,  delaying  to  disclaim  trust,  197. 

ACT  OF  PARLIAMENT. 

applications  by  trustees  for,  580. 

charity,  necessary  for  total  alteration  of  scheme  of,  535. 

costs  of  obtaining,  535,  536. 

money  paid  into  Court  under,  treated  as  land,  950. 

investment  of,  in  what  securities  allowed,  311. 
monies  voted  by,  for  public  services,  in  hands  of  Secretaries  of  State,  are 

not  trust  funds,  642. 
opposition  to  Bill,  costs  of,  when  allowed,  580,  636. 

money  paid  to  tenant  for  life  for  refraining  from,  190. 

ACTING. 

acceptance  of  trust  by,  200,  201,  205,  251.    See  Acceptance  op  Trust. 
disclaimer  of  trust  by  acts,  198.     See  DISCLAIMEE. 
executor,  meaning  of  expression,  646  note  (rf). 
trustee,  meaning  of  expreesion,  258,  655,  665. 

every  trustee  who  has  accepted  office  treated  as,  258, 709;  and  .see  208. 

ACTION. 

appeal  by  trustee  is  at  his  own  risk,  350. 

breach  of  trust,  to  prevent,  duty  of  co-trustees  to  bring,  274. 

cestui  que  trust  may  require  trustee  to  lend  his  name  for,  853. 

choses  in.    See  CHOSE  in  Action. 

costs  of,  trustee  when  liable  for,  350. 

Court  may  direct  institution  of,  597,  1002,  1038. 

debt,  for  calling  in,  duty  of  executor  or  trustee  to  bring,  290,  291. 

decree  or  judgment  in,  takes  administration  from  trustee,  422,  449,  457, 

597,  617,  618. 
equity  to  settlement,  to  enforce,  741,  749. 
lapse  of  time,  when  barred  by,  864  et  seq.    See  Limitation. 
married  woman,  against,  770  et  seq.,  793. 
by,  759  et  seq. 
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ACTION— continued. 

new  trustees,  for  appointment  of,  1030,  1034. 

protection  of  trustee,  for,  350. 

removal  of  trustee,  for,  pleadings  in,  847. 

summons,  originating,  now  substituted  for,  in  certain  cases,  350. 

tenant  for  life,  powers  of,  under  Settled  Land  Acts  not  affected  by,  557. 

trustee  the  right  party  to  bring,  respecting  trust  estate,  15,  234,241,  853. 

duty  of  trustee  to  see  that  proper  parties  are  before  the  Court,  351. 

instituting  action  for  private  ends,  pays  costs,  993. 

instituting  action  instead  of  paying  into  Court  under  Trustee  Eeliet 
Act,  350. 

powers  of,  when  suspended  by  institution  of  action,  422,  449,  457,  597, 
617,  618,  669. 

trustee  in  bankruptcy,  against,  to  recover  trust  property,  241. 
validity  of  act  without,  which  Court  would  have  directed,  573. 

ADEMPTION,  401  et  seq. 

codicil  republishing  will,  effect  of,  405. 

direction  to  pay  debts  does  not  negative  presumption  of,  407. 

doctrine  of,  explained,  401. 

legacy  of,  by  subsequent  advance  by  parent,  401  ci  seq.   ■ 

money,  legacy  of,  not  adeemed  by  subsequent  settlement  of  land,  404. 

parents  and  persons  in  loco  parentis,  doctrine  of,  applies  only  to,  402. 

partial,  by  advance  of  less  amount  than  legacy,  404,  405. 

pre^sumption,  is  matter  of,  only,  403. 

residuary  gift,  ol,  by  subsequent  advance,  405. 

satisfaction,  distinguished  from,  401,  408. 

stranger,  when  benefited  by  doctrine  of,  407,  408. 

ADMINISTRATION. 

action  for.  effect  of,  on  trust  for  sale,  422;  on  powers,  422,449,457,597,617, 

618,669. 
assets,  legal,  and  equitable,  825  et  seq.     See  Assets.  • 

bankruptcy,  in,  831,  832. 
bond,  481 

casierorum,  to  husband,  775. 
charity,  of,  under  Romilly's  Act,  929. 
costs  of  action  for,  by  creditor,  986,  987,  988.    See  Costs. 

executor  ordered  to  pay,  994. 

lien  of  trustee  prevails  over,  639,  640. 

testamentary  expenses,  are,  644. 
creditors  of  trustee  not  entitled  to  account,  641. 

difficulty  in  obtaining,  when  a  ground  for  appointing  new  trustees,  1027. 
guardian  of  infants,  to,  limited  to  purpose  of  appointing  trustees,  657. 
interest  on  debts,  allowance  of,  526. 
letters  of,  how  obtained  after  successive  intestacies,  482. 

what  legacies  will  be  paid  without  taking  out,  354. 
.  limited  to  trust  property,  when  to  be  taken  out,  224,  657. 
mortgagee,  proot  by,  in  administration  action,  521. 

order  for.  Court  not  bound  to  make,  if  questions  can  be  determined  with- 
out it,  351. 
originating  summons  in  lieu  of  action  for  determination  of  questions  in, 

350,  620. 
retainer,  where  executor  claims,  as  to  simple  contract  debt,  831. 
sale,  orderfor,  converts  property  as  from  its  date,  951. 
separate  property  of  married  woman,  of,  774. 
wilful  default,  account  on  footing  of,  when  directed,  905. 

ADMINISTRATOR.     See  Executok. 

convict's  property,  of,  appointed  by  Crown,  28,  29. 
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ADUimSTRATOR-Hiontmue.d. 

dealings  with,  after  interval  from  intestate's  death,  how  far  safe,  481,  482. 

de  bonis  non,  assets  vest  in,  wher^  executor  dies  intestate,  225. 

office  of,  may  be  exercised  by  one  co-administrator,  273. 

purchase  of  trnst  property  by,  not  permitted,  490. 

protection  of,  against  creditors,  362 

real  estate,  cannot  sell,  though  charged  with  debts,  467,  468. 

receipt  of,  after  lapse  of  time,  481,  482.' 

where  there  is  charge  of  debts,  467,  468.  i 

renunciation  of  executor  and  trustee,  administrator  appointed  upon,  is  not 

properly  a  trustee,  204. 
survivorship  of  office  of  joint  administrator,  261. 
time  and  trouble,  not  allowed  to  charge,  for,  628. 
trustee,  of,  bound  by  trust,  246,  906. 

whether  he  can  make  a  title,  484;  may  relinquish  trust,  672. 

ADMISSION. 

assets,  of,  is  not  an  admission  of  right  of  set  off,  701. 
copyholds,  to,  fine  to  be  paid  by  trustee  on,  235  ei  seq. 
at  what  rate  where  co-trustees,  236. 
how  raised,  379. 

lord  cannot  refuse  admission  until  fine  paid,  2.35. 
tenant  for  life  and  remainderman,  how  to  be  borne  as  between,  378, 

379. 
vesting  order,  with  consent  of  lord,  operates  as  admission,  1025. 
payment  into  Court,  what  admission  sufficient  to  found  motion  for,  977 

et  seq.    See  Payment  into  Coubt. 
set  off,  objection  to,  may  be  waived  by  admission,  701. 
trust,  of,  by  defendant,  55,  63. 

ADOPTION. 

trust  deed,  of,  by  creditor,  513,  522. 
ADULX.    See  Advancement;  Infant. 
ADVANCEMENT. 

infant's  legacy,  out  of  capital  of,  588. 

not  allowed  if  a  limitation  over,  588;  but  may  be,  in  account  between 

trustee  and  infant,  589. 
allowed  where  cross  limitations  among  children,  589. 
'         meaning  of  term,  588  note  (6). 

portion,  ademption  of,  by  subsequent  advance,  401  et  seq.     See  Ademp- 
tion. 
advancement  to  child  regarded  as,  404.     See  Poetion. 
satisfaction  of,  by  subsequent  advance,  461  et  seq.    See  Satisfaction. 
power  of,  advice  of  Court  as  to  exercise  of,  how  to  be  obtained,  619,  620. 
when  Court  will  insert  in  settlement  under  executory  trust,  127. 
with  consent  of  tenant  for  life,  how  to  be  exercised  when  tenant  for 
life  becomes  bankrupt,  589. 
presumption  of,  on  purchase  in  name  of  child,  -wife,  or  near 
relative,  170  et  seq. 
adult,  where  child  is,  173. 
copyholds  for  lives,  on  purchase  of,  172. 
daughter,  in  favour  of,  177. 
evidence  to  rebut  presumption,  175. 

to  support  presumption,  on  part  of  child,  176. 
pandchild,  in  favour  of,  177. 
illegitimate  child,  in  favour  of,  177. 
infant,  when  child  is,  171. 
joint  names,  on  purchase  in,  171,  172. 
names  of  father  and  child,  171. 
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■  ADVANCEMENT— eoTirtnaed. 

names  of  purchaser,  wife  and  .strangers,  178. 
names  of  stranger  and  child,  172. 

but  stranger  qua  his  estate  is  trustee  for  father,  178. 
mother,  in  case  of  purchase  by,  on  alight  evidence  of  intention,  178. 
nephew,  in  favour  of,  177. 

parol  declaration  by  parent,  admissibility  of,  as  evidence,  173,  174. 
'     personalty,  doctrine  applies  to,  179. 

policy  of  assurance  on  life  of  parent  in  name  of  child,  179. 
possession,  continuance  by  parent  in,  173,  174. 

previous  provision  for  child,  effect,  of,  as  rebutting  presumption,  173. 
purchase  money,  if  not  paid,  is  a  debt  from  estate  of  purchaser,  178. 
receipts,  effect  of  son  signing,  in  parent's  name,  174. 
relationship  of  father  and  child  a  mere  circumstance  of  evidence,  170 
relatives  in  whose  favour  presumption  arises,  177,  178. 
reputed  wife  (e.  jr.,  deceased  wife'ssister),  does  not  arise  in  favour  of,  177. 
#  reversionary  estate,  in  case  of  purchase  of,  171. 
solicitor,  relation  of,  by  child  to  parent  rebuts  presumption,  179. 
stepchild,  does  not  arise  in  favour  of,  177. 
stranger,  does  not  arise  in  favour  of,  even-  where  purchaser  in  loco 

parentis,  177. 
wife,  in  favour  of,  177,  178. 
,        renewal  of  lease  by  parent,  who  is  tenant  for  life,  is  not  an,  184. 
arid  child  is  trustee  of  all  or  no  part,  175  note  (j). 
tenant  for  life,  of,  under  special  power,  589,  590. 
ADVANTAGE. , 

charity  lease  should  not  contain  covenant  for  lessor's  private  advantage,.542. 
purchase  of  trust  property  by  trustee  set  aside  though  he  has  not  gained, 

485.     See  Purchase. 
trustee  may  not  derive,  from  trust,  275  "t  seq.;  unless  accidenta]ly,282. 
as  by  buying  up  debts,  from  game  on  trust  estate,  presenting  to  liv- 
ing, being  receiver,  trading,  &c.,  275,  276,  280  ;  retiring  from  trust 
in  consideration  of  premium,  668. 
application  of  rule  to  mortgagees,   277 ;  partners,   277  ;  factor,  280  ; 
broker,'280  ;  commission  agent,  280  ;  auctioneer,  280 ;  solicitor,  281; 
agentSj  279  ;  guardians,  279  ;  tenant  for  life,  303,  304.  ' 

cannot  seek  aid  of  equity  under  cover  of  the  trust,  for  his  own  bene- 

iit,  284. 
may  assert  his  legal  right,  284. 
may  not  lease  to  one  of  trustees,  486. 
whether  trustee  may  have,  on  failure  of  c.  q.  t.,  282. 
wrongdoer  not  allowed  to  make,  by  his  own  wrong,  188,  191. 
ADVERSE  POSSESSION.     See  Possession. 
curtesy  does  not  attach  where  there  is,  734. 
equitable  estate,  is  available  against,  725. 
ADVERSE  TITLE. 

tru,stee  cannot  set  up,  against  his  c.  q.  t. ,  285. 

ADVERTISEMENTS. 

executors  by,  for  creditors  under  Lord  St.  Leonards'  Act,  362. 

trustees,  by,  selling  by  auction,  435.  , 

ADVICE. 

counsel,    of,    trustee   acting  under,   when  protected,  207,  346,    347.     See 
Counsel. 

Court,  of,  how  obtained  by  trustee,  352,  618  d  seq. 

words  of,  whether  trust  is  raised  by,  134,  135.     See  Implied  Tbust. 

ADVOWSON. 

election  of  clerk  to  fill,  257  ;  trustees  must  not  vote  by  proxy  ib. 
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heir  at  law,  right  of  presentation  when  devolving  on,  275. 
purchase  of,  on  footing  of -immediate  possession,  simouiacal,  104. 
survivorship  of  right  to  present,  as  between  co-trustees,  262. . 
tenants  in  common  of,  who  shall  present,  276. 
trust  of,  for  parishioners,  how  carried  into  effect,  85  et.  seq.,  257. 
trust  to  present  to,  within  six  months  after  vacancy,  600. 
trustee  presents  but  must  observe  direction  of  c.  q.  L,  234,  275. 
trustees  should  not  purchase,  503. 
AFFIDAVIT.  ' 

distringas,  in  support  of  application  for,  under  5  Vict.  %s.  5,  s.  5.  972,  974. 

evidence  usually  given  by,  under  Trustee  Acts,  1033. 

fitness  of  new  trustees,  as  to,  1021,  1028,  1030,  1031. 

payment  into  Court  upon,  when  compulsory,  977  et  seq. 

restraining  order,  in  support  of  application  for,  under  5  Vict.  c.  5,  s.  5,  974. 

trust,  evidenced  by,  within  Statute  of  Frauds,  55. 

trustees,  by,  under  Trustee  Relief  Act,  360,  997,  1005. 

not  allowed  on  application  for  advice  of  Court  under  Lord  St.   Leon- 
ard's Act,  618. 
AGENCY. 

agreement,  trustee  procuring  renewal  for  his  own  firm  held  bound  by  cou- 

structive  trust,  186. 
deed  of,  517. 
AGENT. 

accountable  to  trustees  only,  not  to  e.  q.  t,  191,  482,  641,  642. 

unless  quasi-trustee  deriving  personal  benefit,  192,  642  ;  or  by  accept- 
ing delegation  of  trust  or  fraud,  192,  642. 
cestui  que  trust  when  regarded  as  agent  of  trustee,  881,  882. 
criminal  act  of,  trustee  whether  liable  for,  294,  295. 
denying  real  character  may  be  prosecuted  for  peijury,  168. 
disclaiming  trustee  may  act  as  agent  to  trust,  198. 
executor  when  justified  in  employing,  256,  264,  633. 
following  money  into  hands  of,  rights  of  principal  as  to,  894. 
husband  and  wife,  of,  receipt  by,  of  ckose  en  action,  740  note  (a). 
lease,  agent  of  trustee  may  not  renew,  for  his  own  benefit,  182. 
lien,  agent  has  not  any,  upon  trust  estate  for  charges,  641. 
though  trust  be  to  pay  expenses  in  first  instance,  641. 
seeus  where  positive  direction  to  employ  particular  agent,  253,  254,  641. 
Limitations,  Statutes  of,  when  entitled  to  plead,  901. 
management,  for,  purchase  by,  486. 
,    negligence  of,  trustee  not  liable  for,  638. 

notice  to,  must  be  to  actual,  not  to  possible,  agent,  708  ;  and  see  709. 
production  of  accounts  kept  by,  976. 

profiting  by  agency,  is  constructively  a  trustee,  187,  191,  279,  486. 
purchase  by,  in  own  name  not  provable  by  parol  to  be  for  another,  unless 
part  of  consideration  paid  by  employer,  168. 
when  improper,  476,  490. 
purchase  money,  payment  of,  to  agent  of  trustee,- 435,  447,  448. 
security  from,  trustee  or  executor  not  required  to  take,  256. 
town  agent,  country  solicitor  defending  suit  by,  allowed  agent's  bill  al- 
though trustee,  282. 
trustee  after  disclaimer  may  be  agent  to  trust  estate,  198. 
one  trustee  may  act  as,  in  some  cases  for  another,  254. 
may  employ,  on  proper  occasions,  254,  435,  632. 

c.  g.,  broker,   255;  collector  of  rents,  bailiff,  attorney,  632.  633, 

637  ;  collector  of  debts,  632;  633. 
where  special  direction  by  testator,  253,  254. 
paying  to  agent,  cautions  to  be  observed  by,  352,  353. 
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for  sale,  cannot  buy  as  agent  for  another,  486. 

may  employ  agent,  435 ;  but  not  to  receive  purchase  money,  435,  448. 
trustee,  of,  cannot  buy  for  himself,  486. 
"West  Indies,  for  management  of  estate  in,  628, 
AGEICULTURAL  HOLDINGS  (ENGLAND)  ACT. 

charity  trustees  exercising  powers  of,  require  consent  of  Commissioners,  547. 
improvements  under,  application  of  trust  monies  in,  563,  564. 

by  tenant  not  to  be  taken  into  account  in  estimating  best  rent,  595. 
right  of  tenant  to  compensation  for,  596. 
married  woman,  powers  of,  in  respect  to  land,  under,  793,  794. 

ALIEN. 

cestui  que  trust  of  real  estate,  formerly  could  only  be  till  office  found,  44, 

secus  since  33  Vict.  c.  14,  45. 
chattels  personal,  alien  enemy  not  competent  to  hold,  27  ;  but  see  33  Vict. 

c.  1,4,  26  ;  alien  friend  may,  and  may  create  trust,  ib. 
devise  to,  and  to  British  subject,  upon  trust,  40. 

executory  trust  for.  Court  would  not  give  effect  to,  in  favour  of  Crown,  45. 
husband  not  entitleid  to  curtesy,  733. 

lands,  may  acquire  by  purchase,  but  formerly  not  by  descent  or  operation 
of  law,  26,  45. 

purchasing,  could  hold  until  office  found,. 26,  44. 

could  not  sue  or  be  sued  touching  lands,  40. 

may  now  acquire  and  hold  real  and  personal  property,  37,  40,  45. 
Naturalization  Act,  1870,  provisions  of,  as  to,  27,  40,  45. 
office  or  franchise,  not  qualified  for,  by  Act  of  1870,  27. 
procfeeds  of  sale  of  real  estate,  could  take,  45,  950. 
protector  of  settlement,  cannot  be  appointed,  382. 
trust,  how  far  he  can  create  of  real  estate,  26.  , 

of  real  estate  for,  44,  823,  note  (6). 

could  be  enforced  as  against  all  but  Crown,  44. 
formerly  Crown  Could  claim  benefit  without  previous  inquisition, 
96. 
trustee  of  freeholds  or  chattels  real,  formerly  could  not  he,  40 

secus  since  33  Vict.  c.  14,  ib. 

of  chattels  personal,  may  be,  40. 

when  eppointed  by  Court,  1031. 
trustee  of  real  estate  for.  Crown  could  sue,  in  equity,  45 
will,  power  of,  to  dispose  of  property  by,  27,  note. 
ALIENATION. 

bankruptcy,  when  an  ' '  alienation, "  102. 

charity  estates,  of,  when  permitted,  539  et  seq.     See  Chaeitv. 

corporation,  by,  22,  31. 

enlargement  of  estate  is  not  an,  784. 

gift  until,  or  gift  over  upon,  101  et  seq. 

what  assignment  occasions  a  forfeiture,  102. 
insolvency,  when  an  "alienation,"  103. 
limitation  over  in  event  of,  effect  of,  101  et  seq. 
marriage  oi  feme,  how  far  an  alienation  of  her  chose  en  action,  102. 
meaning  of  term,  102,  784. 
partial  restraint  upon,  whether  valid,  102. 
powers,  whether  trustee  can  exercise,  after  alienation  of  estate,  608  d  saj. 

whether  tenant  for  life  can,  668. 
restraint  against,  trust  imposing,  inoperative,  98  et  seq.,  689,  693. 

secus,  restraint  against  anticipation  as  to  separate  property  of  married 
woman,  693,  754  et  seq. 
tenant  for  life,'by,  under  Settled  Laud  Acts,  553,  555.     See  Settled  Land 
Acts. 
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ALIMONY. 

inalienable  character  of,  750. 

ALLOTMENT. 

new  shares,  of,  596, 
,  ALLOTMENTS  EXTENSION  ACT,  1882,  540,  note  (e). 
ALLOWANCE. 

contract  for,  trustee  may  make,  specially,  631,  632. 

expenses,  of,  to  trustee,  634  et  seg.    See  Expenses. 

improvements,  for,  to  trustee,  491,  492,  493,  544,  546,  575  et  seq. 
to  trustee  who  has  purchased  trust  estate,  491,  493. 

interest,  of,  to  trustees,  577,  637,  note  (d).    See  Interest. 

just  allowances,  direction  lor,  when  inserted  in  decree  for  account,  278,  890. 
,  trustees  in  bankruptcy,  to,  634,  note  (e). 

maintenance  of  infant,  for,  582. 

skill  and  exertions  in  business,  for,  630. 

time  and  trouble,  for,  to  trustees,  Chap.  xxiv.  sec.  1,  627 — 634. 
AMERICA.     See  Jurisdiction,  West  Indies. 
AMERICAN  SECURITIES,  295. 
ANNUITANT. 

contribution  by,  to  fine  on  renewal  of  lease,  184. 
ANNUITIES. 

Government  or  Bank  annuities,  investment  of  trust  money  in,  308  et  seq. 
ANNUITY. 

express  trust,  secured  by,  arrears  of,  what  recoverable,  883,  884. 

forfeiture  of,  on  alienation,  &c.,  103. 

investment  of  fund  to  provide  for,  in  East  India  Stock,  311. 

purchase  of,  in  name  of  stranger,  gives  rise  to  resulting  trust,  163. 

purchase  of,  may  be  waived  by  c.  5.  t.  574,  690. 

trust  money  ought  not  to  be  lent  upon,  319. 

trustee,  to,  for  time  and  trouble,  637. 

trusteefe  in  lieu  of  purchasing,  may  pay  sum  down,  574,  690. 

vesting  order,  when  made  without  service  on  annuitant,  1034. 
ANSWER. 

Chancery,  in — 

costs  of  trustee  disclaiming  by,  198. 

declaration  of  tru.st,  may  constitute,  under  Statute  of  Frauds,  55,  56. 

but  plaintiff  must  read  from  it  the  terms  of  the  trust,  56. 
disclaimer  by,  is  not  a  renunciation  of  probate,  223. 
Limitations,  Statute  of,  might  be  "pleaded  by,  356,  869. 

married  woman,  of,  having  srparate  property,  759,  760.  / 

payment  into  Court  when  directed  on  admission  in,  977  et  seq. 

suppression  or  chicanery  in,  visited  vfith  costs,  993. 

vendor,  by,  to  requisitions  of  purchaser,  459. 
ANTICIPATION,  RESTRAINT  AGAINST,  754  et  seq.    See  Makkied  Womak."^ 
APPEAL. 

costs,  lor,  by  trustee,  990. 

County  Court,  from,'  in  charity  cases,  932. 

Court  of,  constitution  ot,  17. 

trustee,  by,  from  decree  is  at  his  own  risk,  350. 

not  allowed  from  direction  of  Court  under  Lord  St.  Leonards'  Act,  619. 
APPLICATION  OF  PURCHASE  MONEY. 

trustees,  by,  purchaser  when  bound  to  see  to,  451  et  seq.     See  Receipt. 
APPOINTMENT.     See  P0V7ER. 

execution  of  power  prevents  resulting  trust  to  settlor,  153. 

fraudulent,  616,  686.     See  POWEE. 
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APPOINTMENT— coM/tnucrf. 

married  woman,  by,  under  power  makes  property  liable  for  debts,  919  et  seq. 
new  trustees,  of,  655  et  seq..  846  et  seq.    See  New  Trustees. 

under  Trustee  Acts,  1027  et  seq.    See  Tbustee  Acts. 
perpetuity,  when  void  for,  98. 

power  of,  authorized  by  ' '  usual  powers ' '  in  executory  trust,  127,  128. 
APPORTIONMENT. 

capital  and  income,  as  between.  305,  565,  566,  682,  683,  914,  915. 
charities,  between,  of  funds  intermixed,  895,  896. 

of  pure  and  impure  personalty  in  bequest  to,  951. 
charities,  of,  between  divided  parishes,  929. 
costs,  of,  in  action  against  executor  of  defaulting  executor,  992. 

on  appointment  of  trustees  of  two  funds,  1038. 
dividend  in  baijkruptcy,  ot,  between  tenant  for  life  and  remainderman,  914. 
dividends,  in  respect  of,  on  change  of  investment,  in  favour  of  tenant  for 
•life,  323. 
on  appointment  of  new  trustees,  1014. 
fines  for  renewal  of  leases,  of,   184,   371  et  seq.,  682.     See  Eenbwable 

Leaseholds. 
purchase  money,  of,  as  between  tenant  for  life  and  remainderman,  430, 
565,  566. 
by  trustees  of  limited  interest,  430,  594.  / 

reversionary  interest,  of  proceeds  of,   as  between  tenant  for  life  and  re- 
mainderman, 305,  565,  566. 
APPROPRIATION. 

legacy,  of,  by  executor  permitted  without  suit,  204,  205,  581. 
payments,  of,  as  between  e.  q.  t.  and  trustee,  895. 
residue,  of,  by  trustees  or  executors,  592. 

specific,  what  amounts  to,  so  as-  to  create  trust,   83,  894.     See  SPECIFIC 
Appeopriation. 
ARBITRARY  POWER,  600,  612,  613.     See  Power. 
ARBITRATION. 

power  of  trustees  "to  submit  claim  to,  591,  592. 

ARMY  AGENT. 

notice  to,  of  charge  on  proceeds  of  officer's  commission,  708. 

A.RREARS. 

pin  money,  of,  777,  778. 

rent,  of,  what  recoverable  under  Statutes  of  Limitations,  875,  882  et  seq. 

separate  eistate,  of,  758,  776  et  seq,,  787.     See  Married  Woman. 
ARTICLES,  MARRIAGE. 

executory  trusts  in.  construction  of,  112  et  seq.     See  Executory  Trttst. 

money  to  be  laid  out  in  land  where  bound  by,  939. 

notice  of,  how  far  binding  upon  purchaser,  860,  861. 

renewable  leaseholds,  of,  direction  to  renew  implied  in,  365. 
ASSENT. 

executor,  of,  to  legacy,  205,  477. 
ASSETS.  '  And  see  Executor. 

administration  of,  825  et  seq. ;  in  bankruptcy,  831,  832.    , 

admission  of,  is  not  admission  of  right  of  set  off,  701. 

conversion  of,  within  what  time  to  be  made,  289,  299. 

copyholds  were  formerly  not,  825. 

unless  blended  with  freeholds  in  one  mortgage,  800  note  (1). 
secus  now  under  3  &  4  Wil.  4,  c.  104,  827. 

denial  of,  improperly,  by  executor,  993.  ^ 

decrees,  priority  of.  in  administration  of,  830  note  (/). 

debts,  duty  of  executor  to  provide  for  payment  of,  509. 
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ABBETS— continued. 

descent,  by,  10,  823. 

devastavit,  251,  356,  357,  479.     See  Execdtoe. 
effect  of  3  &  4  Will.  4.  c.  104,  as  to,.  829,  830. 
equitable,  what  are,  825,  828. 

land,  charged  with  debts  or  devised  upon  trust  for  payment  of  debts, 
825. 

separate  property  of  married  woman,  773. 

true  test  for  determining  what  are,  825. 

whether  trust  of  chattels  is,  ^27. 
of  fee,  828  el  seq. 
equity  of  redemption  is,  827. 

escheat,  real  estate  devolving  on  lord  by,  is  assets,  240. 
executor,  not  liable  for  debt  of,  except  in  special  case,  225. 
executor,  in  hands  of,  a  species  of  trust  property  at  common  law,  224. 
executor  of  executor,  vest  in,  but  not  in  administrator,  224,  225. 
executrix,  married  woman,  may  appoint  executor,  225. 

husband  of,  might  dispose  of  assets  during  coverture,  225. 

•secits  now,   under  Married  Women's   Property  Act,    1882,   225 
note  (6). 
failure  of  c.  q.  t.,  on,  vest  in  Crown,  285. 
Frauds,  Statutes  of,  sect.  10,  under,  827. 
Indian,  conversion  of,  335. 

interference  with,  by  executor,  is  acceptance  of  office,  203. 
judgments,  priority  of,  in  administration,  825,  830  note  (/). 
legal,  what  are,  825. 

whether  trust  in  fee  devised  is,  829. 
married  woman,  property  appointed  by,  when  available  as,  919  el  seq. 
money  to  be  laid  out  in  lands  not  considered  personal  assets,  941. 
mortgage  of,  by  executor,  477  et  seq. 

outstanding,  executor  should  not  allow,  to  remain,  296  ei  seq. 
sale,  of,  by  executor,  477  et  seq. 
trade,  following  assets  employed  in,  894,  916. 

liability  of  trustee  or  executor  employing  assets  in,  339,  340,  342,  479. 
interest,  when  charged,  340.     See  Inteeest. 
trust  held  to  be,  in  hands  of  heir,  10. 

chattels,  of,  always  accounted  assets  in  equity,  826. 
whether  so  freeholds  before  Statute  of  Frauds,  827. 
Act  did  not  extend  to  complicated  trusts,  827. 

under  statute  3  &  4  Will.  4.  c.  104,  827  et  seq. 

ASSIGN,  ASSIGNEE. 

bankrupt,  of.    See  Bankktjptoy. 

cestui  que  trust,  of,  may  call  for  transfer  of  legal  estate,  692. 
takes  subject  to  equities,  695  et  seq. 
precautions  to  be  taken  by^  704. 
devisee  of  trustee,  whether  an     assign,"  231,  232. 

husband,  of,  when  bound  by  wife's  equity  to  settlement,  739,  742  et  acq. 
personal  representative  to  be  deemed  an  "  assign,"  within  the  meaning  of 

all  trusts  and  powers,  233. 
,  power,  discretionary,  when  assign  can  execute,  603. 
power  of  sale  in  mortgage,  when  assigns  can  execute,  431,  603. 
receipt  by  assignee  when  a  discharge,  346. 
set  off  against  assignor  when  binding  on  assignee,  698. 
trust,  when  assigns  can  execute,  or  sign  receipts,  231,  232. 
trustee,  of,  originally  not  bound  by  a  use,  2. 

but  aftefwards  held  bound,  2,  15,  16,  246;  whether  in  the^er  oipoat, 
16,  246. 
except  purchaser  for  value  without  notice,  16. 
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ASSIGN,  ASSIGNEE— co«im«e(?. 

rents  and  profits,  account  of,  directed  against,  890. 
trusts  confided  to  trustee  "and  his  assigns,"  efifect  of,  231,  232. 
voluntary  assignment,  notice  of  trust  presumed  against  person  claiming 
under,  16.  ° 

ASSIGNMENT.     See  Conveyance. 

act  of  bankruptcy,  when  constituting,  51],  512,  513,  514. 

breach  of  trust,  of  right  to  sue  for,  692,  900. 

cestui  que  trust,  interest  of,  forinerly  not  assignable,  3. 

chattels  real,  of,  650,  651. 

chose  in  action,  of,  72,  446,  447,  712,  713.     See  Chose  in  Action. 

debt,  of,  effect  of;  697  et  seq. 

definition  of,  in  Settled  Land  Act,  556. 

equitable  interest,  of,  how  made,  692  et  seg. 

when  effectual,  73,  does  not  operate  merely  by  way  of  contract,  73. 

anciently  not  permitted,  8. 

notice  of,  when,  to  whom  and  how  to  be  given,  701  et  seq.     See  Notice.  , 

distinction  in  thisrespect between  real  and  personal  estate,  704, 705. 
writing  when  necessary  tor,  693." 
forfeiture  when  created  by,  under  clause  divesting  property  on  alienation, 

103.       . 
fraudulent,  when,  under  13  Eliz.  c.  5,  510,  518. 
fund  in  Court,  of,  what  enquiries  and  notice  proper,  711.  ■ 

stop  order  on,  711. 
impeachable,  trustee  may  assume  validity  of,  346. 
leaseholds,  of,  by  trustee  or  executor,  right  to  indemnity  on,  185,  238,  445, 

446.      ■ 
married  woman,  by,  of  separate  property,  773. 
merger  of  charge,  to  prevent,  727,  731.     See  Mekgee. 
new  trustees,  to,  of  chattels  real,  650,  651. 
notice  of,  when  necessary,  72,  701  et  seq.     See  Notice. 

equitable  interest  perfectly  transferred  without,  74,  701. 
equivalent,  as  against  trustee,  to  taking  possession,  345. 
power,  of,  607,  608. 
proviso  against,  effect  of,  101  et  seq. 
tenant  for  life,  by,  does  not  affect  his  exercise  of  powers  under  Settled 

Land  Acts,  555. 
tenant  in  tail,  by,  693. 

trustee  or  executor,  by,  beneficially  interested  and  indebted  to  estate,  68P, 
687. 
AT  HOME. 

land  to  be  converted  into  money,  when  so  considered,  949,  950. 
money  to  be  laid  out  in  land,  when,  944,  946. 
trust  for  sale  not  determined  when  all  e.  q.  t.  sui  juris,  425. 
ATTACHMENT. 

debt,  of,  does  not  affect  debts  vested  in  garnishee  upon  trust,  225,  245, 
but  money  may  be  ordered  into  Court  pending  inquiry  as  to  trusts,  245. 
must  be  of  actual  debt,  815.     , 
but  debt  need  not  be  due,  815. 

when  complete,  as  against  trustee  in  bankruptcy,  815,  816. 
defaulting  trustee,  when  liable  to,  under  Debtors  Acts,  916  et  seq. 
ATTAINDEE. 

cestui  que  trust,  of,  284. 
,      effect  of,  27,  818  e<  seg. 

relates  back  to  time  of  offence,  27. 
trustee  of,  250. 

does  not  work  forfeiture  of  trust  estate,  1036. 
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ATTENDANT  TERM.- 

attended  inheritance  gained  by  disseisin,  250  note  (1). 
trust  of,  followed  devolution  of  freeholds,  95. 
ATTESTED  COPY. 

trustee  not  entitled  to,  of  settlement,  670. 

when  to  be  given  to  purchaser  by  trustees  of  bankrupts  and  trustees  for 
sale,  442,  443. 
ATTESTING  WITNESS. 

to  a  will  being  a  trustee  of  a  legacy.  275  note  (c).  • 

ATTORNEY.     See  Solicitok. 

executor,  of,  alloiyance  of  expense  of  employment  of,  633. 
fraud  by,  191. 

infant  cannot  be,  in  action,  37  ;  but  may,  to  deliver  seisin,  ib. 
married  woman,  whether  infant  or  not,  may  appoint,  39. 
po^'er  of, 

alppointment  of  attorney  under,  distinguished  from  delegation  of  trust, 

258. 
assignment  of  chose  in  aeiion^  on,  446,  447. 
Conveyancing  Act,  1882,  provisions  of,  as  to  irrevocability,  &e.,  of, 

353,  354. 
dividend  to  receive,  684. 
forged,  trustee  paying  under  when  liable,  353. 
infant  can  deliver  seisin  under,  37. 
purchase-money,  to  receive,  447,  448. 
receipt  clause  in,  effect  of,  453. 
trustee  or  executor  signing,  liability  of,  202,  207. 
trustee  paying  under,  when  exempt  from  liability,  354. 
ATTORNEY-GENERAL. 

compromise  with  consent  of,  allowed  in  case  of  charities,  935. 
costs  not  responsible  for,  927. 

Fraudulent  Trustee  Act,  must  sanction  prosecution  under,  898. 
information  in  name  of,  927. 

when  proper  form  of  action,  31,  86,  927. 
parens  patrix,  bis  duty  as  representing,  927,  931 . 
petition  under  Romilly's  Act,  his  allowance  of,  928. 
he  must  be  a  party  to  proceedings  under,  930. 
may  correct  his  judgment,  930,  931. 
AUCTION. 

sale  of  trust  property  by,  423,  434,  et  seq.     See  Sale. 
trustee  cannot  purchase  trust  property  at,  484,  485. 
AUCTIONEER. 

agent  of  trustees  selling,  is,  448. 
trustee  who  is,  cannot  make  profit  from  trust,  280. 
AUGMENTATION. 

loans,  of,  under  charitable  gift,  powers  of  trustees  as  to,  538.  539. 
number  of  trustees,  of,  659,  663,  664,  1029. 
salaries,  of„  powers  of  trustees  as  to,  538. 
AUSTRALIA. 

law  of,  as  to  vrife's  choses  in  action,  348. 
"AUTHORIZING  AND  EMPOWERING." 

may  raise  a  trust,  131. 
AUTHORITY. 

bare,  to  several,  determines  by  death  of  any,  261. 

but  secuB  if  coupled  with  interest,  ib. 
to  receive  moneys,  how  given  by  c.  q.  t,  352. 
trustee  should  see  to  genuineness  of,  when  paying  to  agent,  353. 
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AVERMENT. 

trust  of,  permitted  at  common  law,  51. 
not  upon  a  bequest,  60. 
how  far  as  against  an  executor,  60: 
not  in  contradiction  of  intention  expressed  or  implied  upon  written 

instrument,  51,  52. 
not  where  deed  is  necessary  to  pass  legal  estate.  52. 
use,  of,  51,  52. 
BAILIFF. 

infant  cannot  be,  37. 

mortgagee  or  trustee  may  employ,  632,  633. 
BALANCE. 

cost  of  executor  improperly  retaining,  992. 
excessive,  trustees  must  not  keep,  at  bankers,  297. 
interest  on,  allowed  on  further  directions,  905. 
BALLOTT 

election  bj ,  unknown  to  common  law  of  England,  88. 
election  of  clerk  under  trust  of  advowson  for  parishioners  should  not  be  by,  88. 
BANK. 

balance,  trastees  keeping  excessive,  at  bankers,  held  liable,  297,  339. 
deposit  of  plate,  &c.,  in  bankj  by  trustees,  295. 
failure  of,  trustees  when  liable  for,  297. 
lien  of,  on  shares  in  names  of  trustees,  715. 
notes  treated  as  cash,  893. 

whether  earmarked,  240,  241,  892,  893. 
securities  deposited  with,  how  affected  by  bankruptcy  of  bankers,  244. 
shares  in,  belonging  to  testator,  duty  of  executors  to  convert,  289. 
new,  trustees  cannot  accept,  unless  expi-essly  authorized,  596. 
trust  monies  may  be  deposited  in,  temporarily  to  trust  account,  295. 
but  not  otherwise,  296  ;  nor  out  of  trustees  control,  296. 
paid  into;  to  trustee's  private  account,  presumed  to  be  traded  with,  ;>40. 
and  interest  thereon  charged  at  5  per  cent. ,  340,  342  nof e. 
how  followed,  244,  864,  ,895. 
transmission  of,  through  bank,  justifiable,  256. 
but  lodgment  should  be  to  trust  account,  256. 
trustees,  payment  of  money  to  joint  account  of,  at  bank,  should  be  made 
where  practicable,  292,  447,  448,  474. 
BANK  ANNUITIES. 

execution,  may  now  be  taken  in,  773.  , 

investment  in,  when  proper,  308,  314  et  seq. 

considered  equivalent  to  payment  of  portion,  418. 
transfer  into  more  than  four  names  not  usually,  allowed,  43. 
vesting  of,  in  new  trustees,  650,  652. 
BANK  OF  ENGLAND. 

annuities,  investment  in,  when  proper,  308,  314  et  aeq.     See  Bank  AN- 
NUITIES. ' 
indemnity  to,  on  complying  with  the  orders  under  Trustee  Acts,  1021, 1043. 
party  to  action  when  to  be  made,  971. 
stock,  trustees  may  now  invest  on,  308  et  seq. 
trustee  of  stock,  cannot  be,  32. 

Trustee  Act,  bound  by  orders  under,  1020,  1021,  1024,  1043. 
trusts,  cannot  be  compelled  to  notice,  32. 
will  need  not  now  be  entered  or  registered  at,  32. 

BANK  STOCK. 

government  security,  is  not  307. 

investment  in,  by  trustees,  when  proper,  308  et  seq. 

liability  of  trustees  investing  in,  by  mistake,  307. 


1386  INDEX. 

[The  paging  relera  to  the  [*]  pages.  ] 

BANKER. 

following  trust  money  into  hands  ot,  894,  895. 
neglect  of,  liability  of  trustee  for,  337. 

not  accountable  for  sale  of  stock  by  executor's  order  even  when  misappli- 
cation probable,  482,  483. 
payment  of  money  to  co-executor  who  was  banker  of  testator,  253,  291. 
securities  deposited  with,  when  devolving  on  trustee  in  bankruptcy,  244. 
set  off,  right  of,  as  between  balnker  and  customer,  698,  699,  700,  895. 
trustee  who  is,  cannot  profit  by  the  trust,  280.  « 

BANKRUPT.     See  Bankeuptcy. 

BANKRUPTCY. 

act  of,  assignment  for  benefit  of  creditors, '  by  making,  511,  512,  513,  514. 
administration  of  assets  by  Court  of,  under  recent  Act,  831,  832. 

transfer  of  action  for,  832. 
alienation,  clause  divesting  property  on,  does  not  extend  to  involuntary 
bankruptcy,  102. 

but  does  to  petition  for  liquidation,  104. 
annulled,  does  not  cause  forfeiture  under  clause  of  forfeiture  on  bank- 
ruptcy, 102. 
assignment  of  ■whole  property  to  secure  past  debt,  an  act  of  bank- 
Iniptcy,  5ll. 

or  if  in  fraud  of  creditors,  511. 

of  all  but  colourable  part  or  of  necessary  stock  in  trade,  511. 

valid  where  no  existing  debts,  512  ;  and  as  between  parties  to  it,  512. 

where  invalid  under  late  Bankruptcy  Act,  514. 

if  not  enforceable,  not  an  act  of  bankruptcy,  512. 

by  trader  of  part  of  property  not  an  act  of  bankruptcy,  513. 
unless  he  contemplated  bankruptcy,  513. 

void  at  law  may  be  good  in  equity  as  to  parties  to  it,  513. 
certificate  of  discharge  formerly  barred  trust  debt8,.915. 

but  bankrupt  trustee  bound  to  see  that  proof  was  made,  915. 

debt  by  fraudulent  breach  of  trust  not  barred  by,  916. 
chattels  in  possession  of  trustee  how  affected  by,  242. 
clause  divesting  property  on,  effect  of,  102  et  seq. 
contribution  by  co-trustee  of  bankrupt,  trustee  in  bankruptcy  may  recover, 

916. 
co-trustee,  of,  proof  against  estate,  how  to  he  made,  915. 
covenant  to  settle  future  property,  avoidance  of,  78. 
discharge  of  bankrupt,  trust  debt  how  far  barred  by,  915,  916j  992. 
disentailing  deed  of  wife's  land,  husband  notwithstanding  bankruptcy  can 

concur  in,  780. 
district  courts,  jurisdiction  of,  in  charities  whose  income  is  under  £30,  now 

£50,  852  note  (d),  932.  ' 
elegit,  writ  of,  goods  not  to  be  taken  in  execution  under,  795. 
equitable  debt  will  now  support  petition  in,  906. 
equity  to  settlement  of  married  women,  as  against  trustee  in  bankruptcy, 

742. 
execution  creditbr,  how  affected  by  debtor's,  815,  816.' 
firm,  of,  in  which  trustee  is  partner,  effect  of,  913,  914,  916. 
forfeiture  on,  under  clause  divesting  property  in  event  of,  102  et  seq. 

under  order  and  disposition  clauses  of  Bankruptcy  Act,  242  el  seg. 
fraudulent  conveyance  under  13  Eliz.  c.  5,  510,  518. 

is  act  of  bankruptcy,  ,512,  514. 
fraudulent  preference,  513,  514,  515  note  (a). 
fraudulent  trustee,  of,  992. 

heirlooms  not  forfeited  on  bankruptcy  of  tenant  for  life,  683. 
iudgment  creditor  how  affected  by  debtor's,  814. 
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BANKRUPTCY— coBMjiMerf. 

legacy  duty  payable  in  respect  of  debts  proved,  of  which  payment  is  directed 

by  will,  520. 
limitation  over,  on,  or  until,  101  et  seq. 

settlor  cailnot  so  limit  over  his  own  property,  104. 
except  on  marriage  to  extent  of  portion  received  with  wife,  104. 
or  where  there  is  a  limitation  over  in  favour  of  wife  or  children,  105. 
maintenance,  trust  for,  trustee  in  bankruptcy  how  far  entitled  under,  99  et 

seq.,  690. 
married  woman  cannot  be  made  bankrupt  unless  trading  separately  from 
husband,  790,  791. 
lending  money  to  husband,  postponed  to  other  creditors,  791. 
new  trustee,  appointment  of,  on  bankruptcy  of  trustee,  658,  850. 

under  Bankruptcy  Act,  1883,  850. 
non-trader  formerly  not  amenable  to  bankrupt  laws,  510. 
order, and  disposition  of  bankrupt,  property  in,  242  et  seq. 
cestui  que  trust  tenant  for  life  and  bankrupt,  683. 
notice  of  assignment,  importance  of,  702. 
"  true  owner,"  whether  trustee  or  c.  g.  /..  344,  245. 
trust  chattels  in  hands  of  bankrupt  executor,  factor,  or  trustee  or  not 
within  clauses  as  to,  244. 
secus,  where  executor  has  assumed  to  be  absolute  owner,  244. 
where  goods  are  in  possession  of  bankrupt  according  to  the  title,  243. 
petition  in,  mere  trustee  for  absolute  owner  cannot  sustain,  245  note  (e). 
proof  in  bankruptcy. 

breach  of  trust,  for,  against  estate  of  bankrupt  trustee  with  interest,  912. 

investment  by  trustee  in  improper  securities,  in  respect  of,  913. 

lieu  on  bankrupt's  beneficial  interest  not  waived  by  trustees  proving,  912. 

secus  in  case  of  proof  by  executor,  912.  i 
mortgagee,  by,  521. 

partners  of  trustee,  trust  debt  when  provable  against,  913,  916. 
release  given  to  one  co-trustee,  effect  of,  915. 
set  off  where  bankrupt  trustee  interested  in  trust  fund,  912. 
stock  improperly  sold  by  trustee,  in  respect  of,  912. 
tenant  for  life  and  remainderman,  apportionment  as  between,  914,  915, 
trustee,  by,  should  be,  except  where  trust  simple,  234. 
generally  should  be  by  all  trustees,  259. 

bankrupt  trustee  how  far  liable  in  equity  if  he  does  not  prove, 
notwithstanding  certificate,  915. 
trustee  in  bankruptcy  of,  912  et  seq. 

where  trust  estate  amalgamated  with  that  of  bankrupt,  241. 
where  bankrupt  trustee  one  of  several  trustees,  915. 
where  trustee  one  of  a  bankrupt  firm,  913,  916. 
where  co-trustees  severally  bankrupt,  915,  916. 
set  off  in  banlcruptcy  of  trustee.  912,  913. 
settlement  of  future  property,  contract  for,  avoided,  80. 
surplus  assets,  bankrupt  may  declare  trust  of,  26. 

tenant  for  life,  of,  effect  of,  as  to  powers  exercisable  vrith  his  consent,  589. 
tenant  for  life,  of,  heirlooms  not  forfeited  on,  683. 
trade,  trustee  carrying  on,  is  amenable  to  bankrupt  laws,  238. 
trader,  distinction  between,  and  non-trader  under  old  bankruptcy  laws,  510. 

abolished  under  recent  Act,  514. 
trader,  goods  in  order  and  disposition  of,  pass  to  trustee  in  bankruptcy, 

242,  243. 
trustee,  bankruptcy  of. 

bankrupt  not  absolutely  disqualified  from  being  trustee,  40,  658,  847 
note  (e),  "  unfit "  but  not  "  incapable,"  658. 
appointment  of  new  trustee  in  place  of,  658,  850,  1027,  1028, 

t  23  LAW  OF  TEUSTS. 
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BANKRUPTCY— eon«mit«rf. 

costs,  bankrupt  trustee  when  entitled  to,  991,  992. 
injunction  against  bankrupt  trustee,  855,  856. 
proof  in,  by  c.  q.  t,  234,  912.     See  supra,  proof. 
receiver,  is  ground  for  appointment  of,  982. 
set  off  against  costs  payable  to  defaulting  trustee,  635. 
trust  property  not  affected  by,  239,  240. 

followed,  may  be,  though  tortiously  converted,  if  capable  of  being 
identified,  240  ;  or  if  money  payable  at  future  day,  241. 
trustee  in  baiikniptcy.  '  ' 

action  against,  in  whose  name  it  must  be,  241. 

in  case  of  factor,  241. 
auction,  cannot  buy  in  it,  without  authority  of  creditors,  437. 
bankrupt  trustee,  of,  may  compel  contribution  by  co-trustee,  916. 
following  trust  monies  into  hands  of,  240  et  seq. 
husband,  of,  is  afl:ected  by  wife's  equity  to  settlement,  742. 
interest,  charged  with,  for  balances  improperly  retained,  338. 
just  allowances  to,  634  note  (e). 
legal  estate,  taking,  bound  by  trust,  247. 

whether  passes  to,  when  bankrupt  has  beneficial  interest,  242. 

or  where  trust  is  doubtful,  242. 
notice  of  assignment  by,  necessity  for,  703. 
priority  as  against,  by  giving  notice,  703. 
production  of  title  deeds  by,  442,  443. 
■  property  of  bankrupt  vests  in,  26. 

purchase  by,  from  first  mortgagee  does  not  let  in  second  mortgagee,  728. 
purchase  of  bankrupt's  estate  by,  not  allowed,  489. 
trust  property,  following,  into  hands  of  trustee,  241,  242. 
undue  preference  of  creditor,  513,  514. 
voluntary  settlement,  when  avoided  by  bankruptcy  of  settlor,  80. 

BANKRUPTCY  ACT,  1883  (46  &  47  Vict.  c.  52),  514,  1028.     See  Statutes. 

BARE  TRUSTEE. 

bare  trust  distinguished  from  trust  coupled  with  an  interest,  611. 

married  woman  being,  may  convey  as  feme  sole,  36. 

meaning  of  term,  221  note  {g). 

protector  of  settlement,  when  he  may  be  and  duties  of,  382. 

whether  "true  owner"  within  order  and  disposition  clauses,  244. 

BEARER. 

securities  payable  to,  custody  of,  295. 

BilNEFICE.     See  Advowson  ;  PRESEUTAxioif. 

BEQUEST.    See  Legacy  ;  Legatee. 
assent  to,  by  exector,  205,  477. 

personal  estate,  of,  how  made  according  to  Statute  of  Frauds  and  under 
present  law,  57  et  seq. 
passes  proceeds  of  land  subject  to  trust  for  conversion,  949. 
residuary,  158,  159.    See  Residue. 

"BESEECHINa." 

may  raise  a  trust,  131. 
BID. 

leave  to,  at  sale,  not  generally  given  to  trustee,  489. 
BILL  IN  CHANCERY. 

appointment  of  new  trustees,  bill  for,  formerly  necessary,  671. 
but  not  where  suit  pending,  672. 

declaration  of  trust,  whether  sufficient  to  prove,  56  note  (a). 

omitting  to  pray  for  interest,  338. 
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BILL  IN  PARLIAMENT. 

application  for,  by  trustees,  580. 

money  paid  to  trustees  for  not  opposing,  how  treated,  190. 

opposition  to,  by  trustees,  580. 

BILL  OF  EXCHANGE. 

distinguished  from  money  and  bank  notes,  892. 

followed  in  equity,  when,  893. 

married  woman,  by,  binds  separate  estate,  761,  763. 

trover  for,  sent  to  factor,  whether  it  should  be  against  factor  or  principal, 

qu.  241. 
trust  money  may  be  transmitted  by,  256. 

BONA  VACANTIA,  161,  285. 

BOND.    See  Covenant. 

administration  bond,  481. 

assignee  Of,  bound  by  equities  aflfecting  assignor,  698,  699. 

cohabitation,  to  induce,  invalidity  of,  106  note  (b). 

indemnity,  of,  whether  trustee  should  take  349. 

on  appointment  of  new  trustee  against  bieach  of  trust,  359,  668. 

married  woman,  by,  binds  separate  estate,  761,  762,  763. 

penalty  in,  creditor  cannot  claim  beyond,  527. 

satisfaction  of,  as  between  parent  and  child,  406.     See  Satisfaction. 

stranger,  in  name  of,  presumption  of  resulting  trust  on  taking,  163. 

trustee,  by,  for  due  execution  of  trust,  252. 

voluntary,  creates  a  debt,  81,  note  (/J;  how  payable  out  of  assets,  it. 
BONUS. 

Bill  in  Parliament,  for  not  opposing,  190. 
BORROWING. 

directors  of  company,  by,  in  excess  of  powers,  595. 
BOX. 

securities  kept  in,  by  trustees,  295. 
BREACH  OF  TRUST.     Chaps,  xxix.,  xxx.,  846—937. 

accident,  not  excused  by,  in  case  of  misfeasance,  907. 

account  in  respect  ol,  when  granted  on  footing  of  wilful  default,  904,  905. 

accumulate,  neglect  of  trustee  to,  343,  902. 

acquiescence  in,  by  c.  q.  t.,  922  et  seq. ,  See  Acquiescence. 

agent,  by,  894,  901.     See  Agent. 

agent,  by  employment  of,  256.     See  Agent. 

assignment,  mere  right  to  sue  for  breach  of  trust  is  not  capable  of,  692,  900. 

assuming  to  act  as  trustee,  effect  of,  904: 

bankruptcy,  proof  in,  against  bankrupt  trustee,  912. 

in  case  of  co-trustee,  915.     S^e  Bankeupcy,  proof  in. 

cestui  que  trust  concurring  in,  liability  of,  910. 
stopping  partial  interest  of,  911. 

charitable  trusts,  remedy  for  breaches  of,  927  el  seq.     See  Chakity. 

compensation  for,  on  what  principle  awarded,  907. 

compromise  of  action  for,  jurisdiction  of  Court  to  sanction,  926. 

concurrence  in,  by  e.  q.  i.,  effect  of,  495,  496,  918  et  seq. 

confirmation  of,  by  e.  q.  t,  when  effectual,  497,  498. 

contribution  between  co-trustees,  909,  910,  916. 

conversion  of  securities,  by  neglect  to  make,  289,  298.     See  Conveesion. 
tortious,  of  trust  property,  892. 

copyholds,  co-trustee  of,  releasing,  to  avoid  payment  of  fine,  237. 

corporation,  proceedings  against,  in  respect  of,  530,  531,  902. 

coats  of  action  for,  how  to  be  borne,  909,  989  et  seq, 

co-trustee,  allowing,  may  be  removed,  847. 
bond  of  indemni^  against,  349,  359. 
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BREACH  OF  TRUST— coniijiaed. 

duty,  of,  in  case  of,  273,  274. 
following  trust  property  into  hands  of,  897. 
permitting  money  to  lie  in  hands  of,  265. 
proceedings  against,  897. 

responsibility  of,  inter  se,  and  to  e.  q.  t.,  908  et  seg.,  918. 
covenant,  neglect  by  trustee  to  enforce,  902,  903. 
criminal  proceedings  for,  898. 
debt,  constitutes  simple  contract,  205,  906. 

secua  where  trustee  has  signed  the  deed  and  it  amounts  to  a  covenant, 

205,  206,  906. 
will  now  support  petition  in  bankruptcy,  906. 
Debtors'  Act,  defaulting  trustee  within  exception  in  sec.  4,  900  note  (6). 
deceased  trustee,  representative  of,  liable,  906. 

unless  he  has  distributed  assets  under  sanction  of  Court,  906. 
delegation  of  duty,    by,  to  strangers,  252 ;  or  attorney,  or  solicitor,  255, 

256;  or  even  co-trustee,  252,  257. 
depreciation  of  property,  trustee  when  liable  for,  907. 
devastavit  by  executor  is  a,  357. 
directors  of  company,  by,  901,  903,  904. 
equitable  debt,  constitutes,  906. 
executor  when  liable  for,  906.    See  Executoe. 
express  trust,  action  for  breach  of,  not  barred  by  Statutes  of  Limitations, 

901,  902. 
factor,  by,  874. 

firm,  trust  money  received  by,  902,  909. 

follo'wiiig'  trust  property  in  case  of,  Chap,  xxx.,  sect.  1,  857 — 892. 
assets  employed  in  trade,  894. 
bank  notes,  bills,  &c.,  892. 
banker,  into  hands  of,  895. 

charity,  funds  of,  mixed  with  funds  of  other  charities,  895,  896. 
chattels,  893. 

co-trustees,  into  hands  of,  897. 
disseisor,  into  hands  of,  250,  723  et  seq. 
doubtful  equity,  purchaser  how  far  bound  by  notice  of,  860. 
legatee,  into  hands  of,  906. 
money,  862,  892  et  seq. 

fraud,  obtained  by,  897. 
invested  by  trustee  in  land,  896. 

where  trust  money  is  only  part  of  the  purchase  moneyj  c.  q.  i. 

has  lien  for  trust  money  and  interest,  897. 
where  it  is  the  entirety  c.  q.  t.  may  take  land  itself,  897. 
lent  for,specific  purpose,  894. 

mixed  with  trustee's  money,  e.  q.  t.  has  lien  on  the  whole,  894. 
paid  into  bank  to  simple  account  with  trustee,  894,  895. 
mortgagee,  into  hands  of,  861. 
next  of  kin,  into  hands  of,  906. 
partners  of  trustee,  into  hands  of,  913,  914. 
property  substituted  for  trust  estate,  892  el  seq. 

where  conversion  tortious  c.  q.  t.  has  lien  as  against  trustee  or 
those  who  represent  him  in  right,  892. 
purchaser,  into  hands  of,  858  et  seq.,  893. 
with  notice,  858,  859. 
without,  858,  859. 
ehoae  in  action,  of,  862. 
time  within  which  estate  may  be  followed,  863  et  seq. 
volunteer,  into  hands  of,  857. 
fraudulent,  not  released  by  discharge  in  bankruptcy,  992. 
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BREACH  OP  TRUST,  following  trust  property  in  case  ot— continued. 
fraudulent  preference,  trustee  making  good  trust  fund  does  not  commit,897. 
fraudulent  trustee,  criminal  proceedings  against,  898. 
ignorance  of  trustee,  when  an  excuse  for,  904. 

cestui  que  trust,  of,  when  an  excuse  for  laches,  926.     See  Ignobance. 
limaginary  value,  trustee  not  charged  with,  908. 

indemnity  clause,  trustees  when  exempted  trom  responsibility  by  virtue  of, 
274,275. 

infant  not  liable  for,  39. 

unless  he  has  contrived  a  fraud,  ,39. 
cannot  acquiesce  or  concur  in,  918  et  seq. 
injunction  to  restrain,  right  of  c.  q.  t.  to,  855,  856. 
innocent  trustee,  right  of  against  co-trustees,  909. 

insufficient  security,  realization  of,  not  directed  in  absence  of  e.  g.  t.  908. 
insurance,  neglect  by  trustee  to  keep  up,  903. 
iiotice  to  office,  negleet  to  give,  903. 
policy,  improperly  parting  with  custody  of,  903. 
interest  when  and  at  what  rate  charged  against  trustee  guilty  of,  338  et 

seq.    See  Interest. 
investment,  improper,  by  making,  334  et  seq.    See  Investment. 
knowledge  of,  and  abstinence  from  suing  whether  a  bar  to  relief,  922  et  seq. 
laches,  relief  when  barred  by,  495,  496,  901,  923. 
land,  by  tortious  sale  of,  902. 
lease,  improper,  of  charity  lands,  543  ^  s^S- 

liability  for,  trustee  not  charged  with  imaginary  values  or  more  than  he 
received,  908. 
except  where  great  negligence,  &c.,  ib. 
husband,  of,  for  wife's  breaches  of  trust,  33 
loser  by  breach,  trustee  nevertheless  liable,  907. 
representative  of  deceased  trustee,  when  liable,  906. 
setoff,  of  gain  in  one  fund  against  loss  in  anoth^,  not  allowed,  907,  908. 
trustee  primarily  liable  but  has  his  remedy  against  c.  q.  t.  gaining  by 
breach  of  trust,  910. 
one  gaining  indirectly  not  primarily  liable  to  co-trustees  who  were 
parties  to  the  breach,  910. 
lien  of  e.  q.  t. ,  on  property  substituted  for  trust  property,  892  et  seq.     See 
supra,  following  trust  property, 
of  trustiee  on  beneficial  interest  of  c.  q.  t,  910. 

on  legacy  of  co-trustee  for  amount  of  contribution,  910,  912. 
on  policy  for  premiums  advanced,  903. 
limitation  of  action  for,  897,  900  et  seq.,  906,  922. 
loan,  improper,  borrower  how  affected  by  notice,  862. 
loss,  involuntary,  trustee  when  liable  for,  907  et  seq. 
married  woman,  by,  husband  liable  for,  33;  except  in  bases  within  Married 
Women's  Property  Act,  1882,  ib. 
liability  of  her  separate  property  in  respect  of,  768  ei  seq.,  787,  919 
et  seq. 
married  woman,  by  trustee  for  separate  use  of,  902. 
mesne  rents  and  profi.ts,  account  of,  885  et  seq.    See  Rents  and  Peofits, 
misdemeanour,  when  fraudulent,  is  898. 
mistake,  when  executed  by,  349,  900. 

mixing  trust  property  with  private  moneys,  by,  297,  298,  893,  894,  895. 
no  exeat  regno,  -when  granted  against  defaulting  trustee,  900. 
negligence,  by,  902  et  seq. 
new  shares,  by  neglecting  to  get  in,  908. 
notice  of,  effect  of,  862,  ^97,  901,  923. 

notice  of  apprehended,  effect  of,  on  purchaser,  457.  459,  481. 
banker  of  trustee  when  bound  by,  482  note  (6). 
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BEEACH  OF  T^VST— continued. 

notice  of  assignment  or  transfer,  neglect  by  trustee  to  give,  903,  904. 
number  of  trustees,  right  of  c.  q.  t.  as  to  keeping  up,  &c.,  846  et  seq. 
outstanding,  by  allowing  assets  to  remain,  296  et  seq.     See  Conveesion 
partners  of  trustee  when  liable  for,  902,  913,  916. 

payment  into  Court  compulsory  on,  976  et  seq.  See  Paymbkt  into  Couet. 
personal  representative  of  trustee,  liability  of,  906. 
personal  security,  by  allowing  assets  to  remain  on,  290. 
policy,  trustee  suffering,  to  become  forfeited,  903. 

neglecting  to  give  notice  of  assignment  of,  903. 
power  imperative,  by  neglecting  to  execute,  904. 
priority  cannot  be  obtained  through  medium  of,  714. 
proof  for,  in  bankruptcy  of  trustee,  912  et  seq.     See  Banketjptcy. 
purchase  of  trust  estate  by  trustee,  484  et  seq.     See  Pckchase. 
purchaser  when  affected  with  notice  of,  423,  424,  457,  459. 
quasi-trustee,  by,  904. 

person  reaping  benefit  of  breach  of  trust  is,  344. 
receipt  of  trustee  known  to  contemplate,  294. 

of  executor  known  to  contemplate,  481. 

of  trustee  who  has  committed,  472. 
receiver,  when  a  ground  for  appointment  of,  982  et  seq. 
release  of  claim  in  respect  of,  when  effectual,  924  et  seq. 
registration,  by  neglecting  to  effect,  904. 
remainderman,  action  by,  in  respect  of,  906. 
remedy  of  c.  5.  t.  for,  generally,  900. 
removal  of  trustee  on  ground  of,  846,  847,  849. 
renewal  of  lease  at  fixed  price,  covenant  for,  425. 
rents,  receipt  of,  by  one  co-trustee,  260. 

rents  and  profits,  account  of,  885  et  seq.     See  Eents  AND  Peofits. 
retainer  by  personal  representative  of  insolvent  trustee,  906. 
retire,  trustee'  should  not,  in  favour  of  one  who  contemplates,  668. 
reversioner,  acquiescence  by,  923. 
sale,  improper,  423,  424, 

in  breach  of  trust,  cannot  be  enforced,  423. 

neglect  by  trustee  to  make,  903. 

of  property  purchased  in  breach  of  trust  472  note  (c). 

tortious  by  trustee  of  land,  902 ;  of  stock,  912.     And  see  Bankeuptcy, 
proof. 
set  off  of  beneficial  interest  against  debt,  when  allowed  in  bankruptcy,  912. 

of  gain  in  one  fund  against  loss  in  another  not  allowed,  907,  908. 
simple  contract  debt,  constitutes,  205,  906. 

unless  trustee  accepted  under  hand  and  seal,  205,  906. 

but  deed  must  contain  words  of  covenant  and  be  executed  by  trustee, 
206,  906. 
solicitor,  by  enabling,  to  misapply  purchase  money,  474,  475. 

negotiating  loan  when  affected  with  notice  of,  337. 

trustee,  of,  when  liable  for  trustee's  breach  of  trust,  899,  900. 

when  liable  for,  901  note  (5),  902. 

wilfully  advising  or  concurring  in,  is  liable  to  be  struck  off  Roll,  899. 
specialty  debt,  when  breach  of  trust  gives  rise  to  a,  205,  206,  906. 

right  of  innocent  trustees  to  indemnity  is,  909. 
specific  performance  not  granted  of  contract  which  amounts  to,  423. 
stock,  neglect  by  trustee  to  procure  transfer  of,  902,  903. 

to  register,  904. 

to  renew,  908. 
tenant  for  life,  by  showing  nndue  favour  to,  291. 
tenant  for  life  participating  in,  liability  of,  910. 
threatened,  duty  ol  co-trustee  to  prevent,  274. 
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BEEACH  OP  TRVaT— continued. 

tortious  conversion  of  trust  property,  by,  892. 

trade,  by  employment  of  assets  or  trust  funds  in,  339,  340,  342, 479.     See 

Teade> 
trader  employing  trust  money  in  trade,  liability  of,  278. 
trivial,  may  be  overlooked  by  Court,  992. 
vendor  of  property  when  liable  to  purchaser  as  for,  141. 
vesting  order  not  made  so  as  to  lend  sanction  to,  1032. 
■waiver  of  right  to  sue  in  respect  of,  923,  925. 
wasting  property,  by  neglecting  to  convert,  298. 
wilful  default,  account  when  granted  on  footing  of,  904  et  seq. 
valuation,  by  want  of  care  in  making,  on  lending  trust  money  on  mortgage, 

324,  325. 

BROKER. 

forged  letter  of  attorney,  receiving  payment  by  means  of,  353. 

trustee  leaving  exchequer  bills  in  hands  of,  held  liable  for  loss,  321  note  (?)\ 

trustee  may  employ,  in  ordinary  course  of  business,  255. 

trustee  who  is,  cannot  profit.by  the  trust,  280. 

BUILDING. 

conveyances  for  erection  of,  for  religious  or  educational  purposes  exempt 

trom  Mortmain  Act,  97. 
equity  of  stranger  supposing  land  to  be  his  own,  716. 

knowing  it  to  be  another's,  716. 
erection  of,  on  lands,  when  equivalent  to  purchase  by  trustees,  504. 

trustees  when  empowered  to  expend  money  on,  576.     See  Impkove- 

MENTS. 

tenant  building  on  landlord's  land,  717  ;  encouraged  by  landlord,  717. 
trustee,  by,  empowered  to  expend  money  on  repairs,  &c.,  576.     See  Im- 

PEOVEMENTS. 

BUILDING  LEASE. 

chairity  estates,  of,  duration  of,  546. 

consent  ot  Charity  Commissioners  to,  547. 
power  to  grant,  when  Court  will  insert,  in  settlement  under  executory 
trust,  127,  128. 

BUSINESS.     See  Trade. 

BUY  IN. 

trustee  in  bankruptcy  and  trustees  for  sale,  whether  they  may,  437. 

BUY  UP. 

trustee  cannot  buy  up  incumbrance  for  himself,  276  et  seq. 

application  of  rule  to  other  persons  in  fiduciary  position,  277,  279  el  seq. 

BYE-LAWS. 

power  of  making,  will  not  authorize  deviation  from  original  intention  of 
charity,  535. 

CAPITAL. 

what  is  to  be  regarded  as,  and  what  income,  305,  682,  683,  914,   915.     See 
Appoktionment. 

CAPRICE. 

cestui  que  trust,  of,  trustee  not  dismissed  on,  849. 

costs  of  action  caused  by  caprice  of  trustee,  989. 

Court  does  not  act  on,  837. 

tenant  for  life,  of,  selling  under  Settled  Land  Act,  429,  557. 

trustee,  of,  retiring  from  office,  671,  672. 
CATHOLIC  CHARITIES. 

Charitable  Trusts  Acts  applicable  to,  549. 
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CESTUI  QUE  TRUST. 

abroad,  resident,  payment  by  trustee  to,  353,  354. 

purchaser  whether  bound  to  see  that  money  is  paid  to,  476. 
absolute  owner,  c.  q.  t.  is,  in  equity,  572. 
account,  right  of  c.  g.  i.  to,  674,  691.     See  Account. 
acquiescence  by,  when  a  bar  to  relief,  495,  496,  922  et  seq. 
actions  by,  as  to  trust  estate,  853,  854  ;  at  law  c.  q.  t.  regarded  as  a  stranger, 

234. 
adult,  duty  of  trustee  to  consult,  SOS;  573. 
adverse  title,  trustee  cannot  sei  up,  against  e.  q.  t.,  285. 
agent  of  trustee  when  accountable  to  e.  q.  t.,  191,  482,  641,  642. 
alien  conld  only  be,  of  real  estate  till  office  found,  44,  secus  since  33  Vict., 

c.  14,  45. 
alienation  by,  cannot  be  restrained,  unless  married  woman,  693. 
assignee  of,  may  call  for  conveyance  or  transfer  from  trustee,  692. 

but  is  bound  by  all  equities  affecting  property  transferred,  695  el  seq. 
assignment  by,  692  el  seq. 

anciently  not  permitted,  3,  4  ;  secus  in  later  times,  10. 

"how  e.  q.  t.  may  make,  of  equitable  interest,  692. 

c.  q.  t.  may  assign  even  a  possibility,  and  without  intervention  of 
trustee,  692. 
attainted  for  lelony,.p9sition  of  trustee,  if  e.  q.  t.  is,  284. 
authority  from,  to  receive  trust  money,  352. 
bankruptcy,  when  entitled  to  prove  in,  234,  241,  242. 

whether  he  is  true  owner  within  order  and  disposition  clauses,  245. 
bargain  with,  trustee  cannot  make,  for  own  benefit,  277. 
beneficial  interest  of,  may  be  impounded  to  answer  breach  of  trust,  911. 
bequest  by,  729  et  seq. 
breach  of  duty  by  trustee,  protection  against,  853  et  seq. 

concurring  in,  liability  of,  910,  918  et  seq. 

mere  right  to  sue  for  not  assignable,  692. 

remedy  for,  846  et  seq.    See  Breach  op  Teust. 
caprice  of,  trustee  not  dismissed  on,  849. 
charity  may  be,  46. 
chattels,  c.  q.  t.  entitled  to  possession  of,  during  his  interest,  683. 

bankrupt  tenant  for  life,  where  e.  q.  t.  is,  683. 
chose  in  action,  of,  assignment  by,  695  et  seq. 
concurrence  of,  in  breach  of  trust,  495,  496,  918  et  seq. 

in  direction  as  to  disposition  of  trust  property,  508. 
confirmation  by,  of  purchase  by  trustee  or  other  breach  of  trust,  497,  498, 

924  et  seq. 
consent  of,  604.     See  Consent. 

to  discharge  of  trustee  from  office,  845. 
contingent  interest,  right  of  c.  q.  t.  to  have,  secured,  654, 
contract  for  sale  by,  423,  424. 
conveyance,  when  c.  q.  t.  should  join  in,  447. 

when  and  how  c.  q.  t.  may  require  trustee  to  make,   508,   684  et  seq. 
See  Conveyance. 
coroner,  right  of  c.  q.  t.  to  vote  for,  234,  681. 
corporation  cannot  be,  of  lands,  without  license  of  Crown,  44. 
costs  of  conveyance  to,  must  be  paid  by,  688. 

taxation  of  costs  at  instance  of  c.  q.  i.,  637  note  {c). 

trustee,  right  of,  to  costs  as  against  e.  q.  t,  986  etseq. 
co-trustee  who  is,Icannot  hold  co-tr  aslipe  liable  for  joint  breach  of  trust,  918. 
Crown  may  be,  43. 

death  of,  on,  trustee  must  pay  trust  fund  to  his  representatives,  346. 
debt  of,  when  chattel  may  be  taken  in  execution  for,  224. 
debtor  to  estate,  who  is,  effect  of  assignment  by,  696. 
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devise  by,  requisites  to,  720  et  seq. 

disability  of,  operation  of  Statute  of  Limitations  how  affected  by,  867  et  seq. 
disposition  of  estate,  c.  q.  t.  has  power  of,  674. 
distress  of,  confirmation  obtained  by,  ineffectual,  498;  926. 

delay  when  excused  by,  496,  866,  870. 
dividends,  c.  q.  t.  usually  put  in  possession  of,  by  power  of  attorney,  684- 
divorce  of,  effect  of,  on  choaes  in  action,  346. 
domiciled  abroad,  care  to  be  taken  in  making  payment  to,  348. 
ejectment,  e.  q.  t.  could  not  recover  real  estate  in,  678,  867. 

unless  surrender  could  be  presumed,  678. 

must  have  brought  his  action  in  name  of  trustee,  678,  868. 

could  not  defend  action  by  trustee,  678  ;  but  must  have  resorted  to 
equity,  678. 
election  by,  under  trust  for  conversion  of  property,  690,  953  et  seq.     See 

Election. 
estate' of,  extent  of.  Chap,  xxvi.,  674—691. 

properties  »f,  Chap,  xxvil.,  692 — 832. 
executor  of,  when  entitled  to  call  for  conveyance,  688. 
expenses  of  trustee,  when  personally  liable  for,  642,  643. 
failure  of  heirs  or  next  of  kin  of,  effect  of,  282  et  seq. 
failure  of  trustee,  remedy  of  c.  q.  t.  against,  833  et  seq. 
following  trust  property,  rights  of  c.  q.  t.  as  to,  857  et  seq.     See  Beeach  op 

Teust. 
franchise,  parliamentary,  right  to,  235. 
fraud  of,  breach  of  trust  induced  by,  919. 
gift,  cannot  make,  to  trustee,  277. 
heir  of,  when  entitled  to  money  to  be  laid  out  in  land,  941,  et  seq.     See 

CONVEESION. 

heirlooms,  whether  he  may  let  for  hire,  684. 

husband  of,  appointed  trustee,  41,  1030. 

ignorance  of,  laches  when  excused  by,  496,  866,  870. 

improvidence  of,  not  a  ground  for  withholding  payment  to  him,  345. 

infancy  of,  duties  and  powers  of  trustees  how  affected  by,  489.   See  Infant. 

information,  bound  to  give,  to  the  trustee,  685,  686. 

right  of  e.  q.  t.  to  call  for  as  to  state  of  trust,  448,  691. 
injunction,  right  to,  to  restrain  trustee  from  breach  of  duty,  855  ;  though 

damage  not  irreparable,  855. 
inquiries  of,  trustee  bound  to  answer,  448,  691,  704. 
inspection  of  documents,  has  right  to,  449,  680. 
judgment  against.  Chap,  xxvii.,  sect.  7,  794 — 817.     See  Judgment. 
judgment  creditor  of,  right  of,  to  take  chattel  in  execution,  224. 
juror,  qualification  of  c.  q.  i.  to  be,  681. 
jus  hoibendi  and  jus  disponendi  of,  674. 
laches  of,  when  a  bar  W  relief,  495,  496,  901. 

trustee,  of,  does  not  prejudice  e.  q.  t.  520. 
land  held  adversely,  must  must  bring  ejectment  for  in  name  of  trustee, 
678,  867,  868. 

by  party  claiming  by  conveyance  from  trustee,  action  as  to,  868. 
land  wrongfully  sold  by  trustee,  rights  of  c.  q.  1.  in  respect  of,  902. 
lease  by,  678,  679. 

legal  estate,  right  of,  to  call  for  conveyance  of,  18,  684  et  seq. 
legal  proceedings,  may  require  trustee  to  institute,  on  giving  indemnity, 

853. 
lien  of,  for  advances  by  him  to  trustees,  640,  641. 

in  respect  of  breach  of  trust,  241,  449,  892,  897. 
Limitations,  Statute  of,  when  barred  by,  866  et  seq. 

in  action  against  stranger,  866  et  seq.,  880. 
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CESTUI  QUE  TUVST— continued. 

in  action  against  trustee,  876,  880. 

possession  by  c.  q.  t,  effect  of,  881,  882. 
married  woman,  estate  of,  738  et  seq.    See  Maeeied  Woman. 
mistake  by,  when  an  excuse  for  delay,  866,  870.     See  Mistake. 
new  trustee,  application  by,  for  appointment  of,  1030. 

when  to  be  served  with,  1033. 
notice  to,  by  trustee,  of  intention  to  do  particular  act,  573. 
parliamentary  election,  right  of  c.  q.  t.  to  vote  at,  681,  682. 
pernancy  of  profits  of  trust  estate,  c.  q.  t.  entitled  ',to,  674  et  s^. 
possession  by,  effect  of,  as  regards  Statutes  of  Limitation,  881,  882. 
jwssession,  right  of  c.  q.  t.  to,  674  ;  in  equity  only,  677  ;  at  law  was  merely 
tenant  at  will,  677,  881. 

chattels,  as  to  683. 

indemnity,  when  to  be  given  by  e.  q.  t,  686,  687. 

married  woman  entitled  for  separate  use,  676. 

mistake,  where  c.  q.  t.  in,  by,  882. 

real  estate,  as  to,  674. 

tenant  for  life,  equitable,  675,  676. 

where  c.  q.  t.  entitled  subject  to  a  charge,  675. 
privileges  of,  681  et  seq. 

to  serve  as  juror,  681. 

to  vote  for  coroner,  234,  681. 

to  vote  at  parliamentary  elections,  235,  681,  682. 
proof  by,  in  bankruptey,  234,  241,  242. 
protector  of  settlement,  may  be,  682. 
purchase  from,  by  trustee  when  upheld,  487,  488. 
purchaser  is,  sub  modo  before  completion,  142,  233. 
real  estate,  of,  action  by,  678. 

receiver,  right  of  e.  q.  t.  to  appointment  of,  982,  983. 
refund,  when  bound  to,  356,  357. 

release  by,  of  claim  for  breach  of  trust,  when  effectual,  924  et  seq. 
release  by,  when  trustee  may  require,  358. 

remainderman,  remedy  of,  in  equity,  846,  854.     See  Eemaindebmak. 
remedy  of,  for  breach  of  trust,  857  et  seq.    See  Beeach  of  Teust. 

subpoena  in  chancery,  to  enforce  trust,  16. 
removal  of  trustee  on  application  of,  849  et  seq. 
renewal  of  lease  by  trustee,  remedy  of  e.  q.  i.  in  respect  of,  185,  186.     See 

Eenewable  LEASEHOtnS. 
rents  and  profits,  receiving,  is  bailiff  of  trustee,  881,  882. 
rights  of,  cannot  he  varied  by  act  or  neglect  of  trustee,  938,  939,  963. 
sale  by,  to  trustee,  when  upheld,  487,  488. 
security  from  trustee,  right  ote.  q.  t.  to,  854. 
settled  account  with  trustees,  opening,  630. 

share,  aliquot,  of  c.  q.  t.,  when  ordered  to  be  paid  into  Court,  977. 
simple  trust,  estate  of  c.  q.  t.  under,  674  et  seq. 
solicitor  of,  cannot  bind  him  by  contract  with  trustee,  488. 
special  trust,  estate  of  c.  q.  t.,  689  et  seq. 

each  c.  q.  i.  entitled  to  enforce,  to  extent  of  his  interest,  689. 

where  one  c.  q.  t.,  or  all  unanimous,  special  trust  becomes  simple,  687. 

continues  until  election  of  e.  q.  t.  known,  690. 
sport,  right  of  e.  q.  t.  to,  under  old  law,  681. 
sub  modq,  purchaser  before  completion  is,  142,  233. 
sui  juris,  trustee  bound  to  observe  wishes  of,  508,  573. 
taxation  at  instance  of,  of  costs  of  solicitor  to  trust,  637  note  (c),  642. 
tenant  at  will,  e.  q.  t.  at  law  merely,  677. 

when  c.  q.  t.  is,  to  trustee,  881. 
tenant  for  life,  rights  of.    See  Tenant  fok  Life  ;  Settled  Land  Acts. 


INDEX.  1397 

[The  paging  refers  to  the  [*]  pages.] 
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tenant  in  common,  right  of,  to  Injunction  against  co-tenant,  679. 

title,  is  bound  to  show,  to  trustee,  344. 

title  deeds,  rights  of  c.  q.  t.  as  to  custody  of,  679,  680. 

to  inspection,  449,  680. 
"true  owner,"  whether  he  is,  within  Bankruptcy  Act,  i}45. 
trust,  right  of  c.  q.  t.  to  enforce,  67 ;  and  see  Breach  of  Trust. 
trust  property,  right  to  follow,  in  case  of  breach  of  trust,  857  et  seq.     See 

Breach  of  Trust. 
trustee,  right  of  c.  q.  t.  to  have  pi'oper,  846  ;  and  proper  number  kept  up, 
43,  846. 
whether  e.  q.  1.  may  be,  41,  665. 
whether  husband  of  c.  q.  t.  may  be,  41,  1030. 

unwillingness  of  Court  to  appoint  c.  q.  t.  or  relative,  41,  665,'666, 1030. 
voluntary  settlement,  under.,  action  by,  853.  / 

lands  or  chattels  real,  of,  rights  of  c.  q.  t.,  76. 
volunteer,  when  Court  vrill  assist,  70. 
voting  at  elections,  rights  of  c.  q.  t.  as  to,  681,  682. 
vouchers,  is  entitled  to  inspection  of,  on  payment,  449. 
who  may  be,  Chap.  iii.  sect.  3,  43 — 46. 
widow  of,  not  entitled  to  dower,  11. 

will,  c.  q.  t.  may  dispose  of  his  equitable  interest  by,  720  et  seq. 
CHAMBERS. 

jurisdiction  of  chancery  judges  at,  in  case  of  charities  with  income  over 
£30,  931. 
or  of  City  of  London  charities,  931. 
questions  affecting  trusts  now  determined  in,  on  originating  summons,  350. 
Trustee  Acts,  proceedings  under,  at  chambers,  1027,  1030,  1034,  1035, 1040. 

See  Trustee  Acts. 
Trustee  Relief  Act,  proceedings  under,  at  chambers,  1000,  1001. 
CHANCELLOR. 

application  to,'  as  visitor  of  charity,  how  made,  530. 

Ireland,  Lord  Chancellor  of  Great  Britain,  &c.,  has  no  jurisdiction  in  lun- 
acy over  lands  in,  1039. 
lunatics  and  idiots,  his  control  over  estates  of,  1044. 
Trustee  Act,  commission  de  lunatico  inquirendo  may  issue  under,  1038. 

jurisdiction  of  Lords  Justices, under,  1039,  1044. 
visitatorial  power  of  Crown  committed  to,  530. 
CHANCERY,  COURT  OF. 

Bankruptcy  Act,  jurisdiction  to  appoint  new  trustees  under  850. 

corporate  bodies,  jurisdiction  over,  528  et  seq. 

jurisdiction  of,  transferred  to  Chancery  Division  of  High  Court  of  Justice,  17. 

king's  conscience,  had  no  jurisdiction  over,  30. 

power  imperative,  in  favour  of  what  objects  executed  by  Court,  834  et  seq. 

trusts,  jurisdiction  over,  16. 

on  failure  of  trustee,  833  et  seq. 
vicariously,  how  far  Court  can  exercise  jurisdiction,  SSs. 
CHANCERY  DIVISION  OF  HIGH  COURT  OF  JUSTICE, 
administration  of  trusts  assigned  to,  17. 

charities,  causes  and  matters  relating  to,  assigned  to,  528  note  (a). 
portions,  causes  and  matters  for  raising,  assigned  to,  421. 
CHANCERY  FUNDS  (AMENDED  ORDERS),  1874,  1005. 

CHAPEL. 

endowment  of,  how  transmissible  at  law,  85. 

minister  of,  in  case  of  dissenters  may  be  removable  at  will  of  congregation, 
535. 
election  of,  how  effected,  where  no  direction  iu  endowment  deeds,  534. 
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CHAPEL,  minister  ot-^coniinued. 

possession  by,  continued  until  hearing  of  cause,  534. 
tenant  at  will  of  trustees,  is,  534. 
repair  of,  trust  for,  held  to  authorize  rebuilding,  538. 
trust  for,  before  Statute  of  Mortmain,  how  carried  into  effect  in  equity,  85. 
trusts  of,  trustees  cannot  change  or  depart  from,  531,  534. 
trustees  of,  entertaining  opinions  contrary  to  founder's  intention  removed, 

847. 
trustees  of,  how  appointed  where  no   direction  in  endowment  deed,  534, 
852,  853. 

CHARGE. 

assignment  of,  to  attend  inheritance,-  cautions  to  be  observed  as  to,  732,  733. 

charity  legacy,  of,  effect  of,  155  et  seq. 

contingent  legacy,  of,  effect  of,  154. 

debts,  of,  in  will,  effect  of,  461  et  seq.,  825.     See  Eeceipt. 

legal  fee  simple  when  passing  by  virtue  of,  218. 

power  of  sale  and  giving  receipts,  where  it  implies,  461  et  seq. 

Settled  Land  Act,  effec^t  of,  on  powers  of  sale  and  mortgage,  470. 

trust  estate,  excluded  by,  from  passing  under  devise,  227. 

trust  implied  in  devisee,  140. 

uses,  operation  of  statute  of,  not  excluded  by,  211. 

where  land  sold  by  Court  under,  surplus  treated  as  realty,  146. 
declaration  of  trust,  partial,  distinguished  from,  146. 
devise  by  trustee  in  general  terms,  effect  of,  on  charge,  227. 
devisee  or  heir  subject  to,  is  impliedly  a  trustee,  140. 
discharge  of  land  from,  when  money  raised  by  trustee,  449. 
duplication  of  charges,  referential  trust  not  to  be  construed  so  as  to  create,  130. 
duty,  coupled  with,  is  equivalent  to  express  trust,  879. 
election  by  person  entitled  subject  to,  to  take  property  unconverted,  956. 
exception  from  devise  distinguished  from  devise  subject  to,  154. 

distinction  how  far  applicable  to  charity  legacy,  155,  156. 
executor,  power  of,  to  sell  real  estate  to  raise,  461  et  seq. 
exoneration  of  property  from,  as  between  several  purchasers,  717  et  seq. 
express  trust,  distinguished  from,  878,  879  et  seq. 

secured  by,  barred  under  Eeal  Property  Limitation  Act,  1874,  885. 
failure  of,  devisee  entitled  to  benefit  of,  154. 

charge  of  sum  to  be  appointed  and  no  appointment,  154. 

failing  after  being  raised,  results  as  personalty,  155. 
first,  cannot  be  kept  on  foot  by  creator  of  second  charge,  727,  728. 
general  and  roving,  postponed  to  specific,  718,  720. 
inheritance,  whether  it  can  be  made  to  attend,  732,  733. 
intention  of  settlor,  question  of  trust  or  charge  depends  on,  146. 
judgment  is,  upon  whole  lands  of  debtor,  803,  804. 
keeping  on  foot,  mode  of,  727,  leffect  of,  729,  special  cases  of,  731,  732. 

for  benefit  of  next  of  kin,  729  note  (e). 
legacies,  of,   on  land  or  other  property,  right  of  devisee  or  l.egatee  on 

failure  of  charge,  157  et  seq. 
Limitations,  Statutes  of,  mere  charge  not  an  express  trust  within,  878,  879. 

secns  as  to  charge  coupled  with  a  duty,  879. 

not  barred  by,  whilst  secured  by  term  unbarred,  880. 
merger  of,  726  et  seq.     See  Mekgee. 
mortgage  to  raise,  when  proper,  426. 

multiplication  of,  referential  trust  not  construed  so  as  to  create,  130. 
owner  of,  purchase  of  equity  of  redemption  by,  728. 
partial  trust  distinguished  from,  146,  153. 
payment  off  of,  by  owner  <*r  part  owner,  730.     See  Merger. 
portion,  of,  on  settled  estate,  418.     See  Pobtion. 
power  to,  not  a  "  usual "  power,  127. 
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priority  of,  by  giving  notice,  702. 

purchaser,  how  effected  by,  726  et  seq. 

paying  oflC,  before  completion,  charge  does  not  merge,  797. 
right  of,  to  insist  on  keeping  charge  on  foot,  727. 

"  securities  "  for  money,  legal  fee  in  mortgage  when  passing  under,  228. 

specific  preferred  to  general,  720. 

"subject  thereto,"  effect  of,  154,  155. 
implied,  155. 

trust,  partial,  declaration  of,  distinguished  from  charge,  146. 

trustees  for  sale,  when  he  may  apply  purchase-money  in  paying  off,  594. 

Trustee  Belief  Act,  owner  subject  to  charge  is  not  trustee  within,  996. 
CHARGES  AND  EXPENSES. 

trustee  when  entitled  to,  421,  413,  C34  el  seq.,  987.     See  Costs. 
CHAKGING  ORDER,  of  stocks,  shares,  &c.,  806  ct  seq. 

application  for,  how  to  be  made,  807. 

Court,  what,  empowered  to  make,  807.  - 

discharge  of,  809. 

dividends  still  payable  to  trustees  where  order  made  on  partial  interest  of 
c.  q.  t,  808. 

effect  of,  808,  809. 

enforcement  of,  by  proceedings  for  foreclosure  or  sale,  806. 

incumbrances',  prior,  not  prejudiced  by,  808. 

interest  charged,  amount  of,  not  defined  by,  807. 

judgment  payable  infuturo,  may  be  made  in  respect  of,  808. 

jurisdiction  to  make,  in  whom  vested,  807. 

proceedings  for  having  benefit  of,  cannot  be  taken  before  six  months,  807. 
sectis,  where  to  protect  the  interest  of  the  judgment  creditor,  808. 

specific  charges,  ranks  subsequent  to,  808. 
CHARITABLE  TRUSTS  OR  USES.     See  Chaeity. 
CHARITABLE  TRUSTS  ACTS,  547  et  seq.,  852.     See  Chaeity;   Chaeity 

COMMISSIONEES. 

CHARITY. 

account  of  rents  and  profits  of,  when  directed,  934  et  seq. 
advow.sou  held  in  trust  for  parishioners  is  not  a  charity,  86. 
alienation  of  charity  property  by  trustees,  not  permitted,  539. 
whether  absolutely,  or  for  reserved  rent,  539. 

not  permitted  by  granting  long,  renewable,  or  reversionary  terms,  539. 
permitted  under  special  circumstances,  540. 

lease,  sale,  or  exchange  can  now  be  made  with  consent  of  commis- 
sioners, 540. 
alteration  of  scheme  or  purpose  not  permitted,  530  et  seq. 
notwithstanding  power  to  make  bye-laws,  535. 
trust  originally  intended  will  be  preserved,  533. 

but  letter  may  be  contravened  where  spirit  of  trust«preserved,  536. 
or  details  of  management  varied  as  circumstances  change,  539,  546. 
Act  of  Parliament  necessary  for  total  alteration,  535. 
how  application  for  Act  authorized,  535,  536. 
apportionment  in  favour  of,  as  between  pure  and  impure  personalty,  951. 
Attorney-General,  consent  of,  to  compromise,  935. 

to  proceedings  under  Romilly's  Act,  930  et  seq.\ 
Bankruptcy,  District  Court  of,  jurisdiction  of,  852  note  [d),  932. 
breach  oif  trust  for,  Chap.  xx.  sect.  4,  927 — 937. 
accounts  of  mesne  rents,  what,  directed,  934  ef  seq. 
Charitable  Trusts  Act,  1853,  jurisdiction  under,  931. 

equity  judge  at  chambers  where  income  above  ^£30,  or  below  if  in 
City  of  London,  931. 
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CHAEITY,  breach  of  trust  tor— continued. 

Charity  Commissioners,  consent  of,  to  proceedings  when  required,  932. 

commissions  under  Statute  of  Charitable  Uses,  927. 

compromise  with  sanction  of  Attorney-General  allowed  in  case  of 

hardship,  935. 
corporation,  property  of,  how  attached,  936,  937. 
District  Court  of  Bankruptcy  and  County  Court,  jurisdiction  of,  where 
income  not  above  £50,  932. 
appeal  from,  when  allowed,  932. 
information,  remedy  for,  is  ordinarily  by,  31,  927. 
where  by  bill,  927  note  (1). 
relators  joined  on  account  of  costs,  927. 
Limitations,  Statutes  of,  do  not  bar  right  to  account,  934. 
mistake,  trustees  acting  from,  not  made  to  account,  936. 
parish,  no  retrospective  account  against,  936. 

petition  under  Romilly's  Act,  927;   construction  of  Act,  928;  cases 
within,  929,  930. 
appeal  lies  direct  to  House  of  Lords,  928. 
Attortiey-  or  Solicitor-General,  must  be  signed  by,  928. 
Attorney-General  must  be  a  party  to  subsequent  proceedings, 930. 
motion,  subsequent  proceedings  may  be  by,  931. 
presumption  of  acquiescence,  with  regard  to  corporations  and  indi- 
viduals ,936. 
removal  of  master,  possession  how  recoverable  on,  537,  929. 
retainer  of  charity  funds,  539. 
building  leases,  power  to  grant,  546. 

Chancery  Division,  execution  of  charitable  trusts  assigned  to,  528. 
chapel,  administration  of  trust  for,  531  et  seq.,  847. 
charge  of  legacy  in  lavour  of  charity,  effect  of,  155  et  seq. 

on  failure  of  charge,  who  entitled,  157  et  seq. 
Charitable  Trusts  Acts,  547  et  seq. 
charities  exempted  from,  548,  549. 
leases  utider,  547.     See  infra,  leases. 

remedy  under,  for  breach  of  trust,  931  et  seq.     See  supra,  breach  of 
trust.  *■ 

Charitable  Uses,  Statute  of,  commission  under,  927. 
charter,  jurisdiction  of  Court  over  oharitieg  established  by,  528  et  seq. 
City  of  London  Parochial  Charities  Act,  1883,  provisions  of,  537. 
commission  of  inquiry  into,  now  obsolete,  927. 
Commissioners  under  58  Geo.  3,  c.  91,  and  59  Geo.  3,  c.  81,  931. 
Commissioners  under  Charitable  Trusts  Acts.     See  Chaeity  Commission- 

EES. 

construction  of  trust  for,  531  et  seq.     See  infra,  trust, 
conveyance  to,  formalities  to  be  observed  under  Mortmain  Act  and  re- 
cent Acts,  96,  541. 

upon  secret  trust  for  grantor  until  death,  96. 
County  Court,  jurisdiction  of,  852  note  (d),  932. 
cy  pres  doctrine  in  favour  of,  837,  838. 

application  of,  as  against  resulting  trust,  161. 
definition  of,  20,  528. 

discretionary  power,  Court  will  freely  exercise  in  favour  of,  836. 
duties  of  trustees  for,  528  et  seq.     See  infra,  trustee, 
ejectment  of  person  ceasing  to  hold  office ^under,  537. 
Endowed  Schools  Act,  1869,  provisions  of,  537. 
exemption  of  certain  charities  from  Charitable  Trusts  Acts,  548,  549. 
founder,  wishes  of,  to  be  observed,  530,  539,  546.     See  supra,  alteration, 
funds  of,  mixed  with  funds  of  another  charity,  recovery  of,  895,  896. 
general  intention'in  favour  of,  carried  into  effect,  161. 
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CHARITY,  conveyance  to — continued. 

gift  to,  by  deed  or  will,  -when  effectual,  96. 
Governors  of,  cannot  lease  to  one  of  themselves,  542. 

information  for  removal  of,  improper,  529. 
improvements  by  lessees,  allowance  for,  544,  546. 
incorporated,  government  of  corporation  laelongs.to  visitor,  528,  529. 
management  of  revenue  subject  to  Chancery,  529. 
new  donations  distinguished  from  original  endowments,  as  respects 

visitatorial  power,  529. 
trustees  for  charities  may  now  become,  547,  548. 
information  in  name  of  Attorney-General  when  proper  remedy,  31,  927. 
inrolment,  conveyance  of  new  trustee  requires  no,  669,  670. 
investment  of  monies  of,  313,  541,  542. 
accumulations  of  income,  of,  541. 
whether  in  purchase  of  land,  541. 
or  mortgage,  541. 
monies  arising  from  sale  or  exchange  with  consent  of  Commissioners, 

540,  541. 
proceeds  of  land,  of,  in  railway  debenture  stock,  312. 
real  security,  in,  313,  542. 
j  urisdiction  of  Court  over,  528  ei  seq. ,  836. 
laches  when  a  bar  to  action  for  account,  934  et  seq. 
lands,  proceeds  of  sale  of,  cannot  be  bequeathed  to,  950,  951. 
lapse  of  gift  in  favour  of,  161  note  (d). 
leases  of  charity  lands. 

Charitable  Trusts  Acts,  how  to  be  made  under,  547. 
consideration  for,  fines,  rents,  &c.,  543. 

adequate,  should  be,  when  granted,  543. 

direction  by  founder  that  rent  should  not  be  raised,  543. 

tenant  who  dealt  fairly  not  turned  out,  544. 

allowances  to,  for  permanent  improvements,  544. 

under  value,  who  shall  compensate  charity  where  lease  granted 

at,  544. 
whether  fines  might  have  been  taken  for,  543. 
covenants  for  trustee's  private  advantage,  should  not  contain,  542,543. 
directions  of  settlor  as  to,  must  be  strictly  followed,  546. 
discretionary  powers  to  grant,  may  be  controlled,  616. 
governors  cannot  lease  to,  or  in  trust  for,  one  of  themselves,  542. 
relatives  of  trustees,  to,  unadvisable,  542. 
renewal  of,  tenant  has  no  right  to  insist  on,  544. 
term  of,  agricultural  leases  should  not  exceed  21  years,  545. 
building  leases  should  not  exceed  99  years,  546. 
for  years  determinable  on  lives,  sanctioned,  545. 
so  for  lives  on  payment  of  fines,  546. 
under  Charitable  Trusts  Acts,  547. 
unreasonable  extent  of  term,  544,  545. 
legal  estate  cannot  be  limited  to  objects  of,  46. 
Limitations,  Statutes  of,  application  of,  to  charities,  871,  884,  934. 
majority  of  trustees  of,  may  bind  the  rest,  259,  540,  547,  592,  597. 
mesne  rents  and  profits,  account  of,  when,  and  from  what  time  directed, 

934  et  seq. 
Mortmain  Act,  9  Geo.  n.,  c.  36,  trust  for  charity  must  comply  with  re- 
quirements of,  96.     See  Mobtmain. 
nevr  trustees  of,  appointment  of,  534,  850,  et  seq. 
by  Court  under  Trustee  Acts,  1030, 1035 
Charitable  Trusts  Act,  under,  852 
Charity  Commissioners,  sanction  of,  required,  852,  933. 
conveyance  of  land  in  mortmain  need  not  be  enrolled,  669,  670. 
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charity:— contimied 

corporation,  in  place  of,  851. 

delegation  by  Court  of  power  to  appoint,  849. 

direction  to  appoint,  when  reduced  to  a  given  number,  600,  601,  667. 

Peto's  Act,  under,  852. 

Eomilly's  Act,  under,  929.   , 

■where  deed  of  endowment  does  not  provide  for  appointment,- 852,  853. 

where  trustees  irregularly  appointed,  848,  849. 
notice,  doctrine  of,  how  far  applicable  to,  936. 

officer  of,  proceedings  for  removal  of,  how  to  be  taken,  537,  929,  933. 
officialtrustees  of  charitable  funds,  361. 
parishes,  apportionment  of  charities  on  division  of,  929. 
payment  or  transfer  of  money,  stock,  &c.,  to,  by  order  of  Commissioners  is 

an  indemnity,  361. 
perpetuity,  rule  against,  does  not  affect  trust  for,  30. 
"poor  relations,"  gift  for,  836,  837,  843. 
poor,  trust  for,  hoW  to  be  administered,  531. 
powex  to  select  objects  of,  may  be  severed  from  estate,  610. 

discretion  of  donee  of  power,  as  to,  when  controlled  by  Court,  615,616. 

exercise  of,  by  will,  616. 
^purposes  of,  must  be  strictly  observed,  530,  531 ;   but  details  of  manage- 
ment may  be  varied,  539,  546. 
real  estate,  bequest  to,  of  proceeds  of,    950,  951. 

conveyance  of  upon  trust  for,  formalities  necessary  under  Mortmain 
Act,  96,  541. 
religious  bodies,  trusts  for,  533.     See  infra,  trust, 
remedy  for  breach  of  trust.   Chap,  xxx.,  sect.  4,  927 — 937.     See  supra, 

breach  of  trust, 
rents  and  profits  of,  account  of,  when  and  from  what  time  directed,  934 

ei  seq. 
rents  of  land^  of,  raising,  543. 

surplus  rents,  when  applicable  to  charitable  purposes,  161,  162. 
resulting  trusts,  how  far  legacies  to  charities  result,  161,  162. 

increased  rents  applicable  as  original  gifts,  161 
exceptions  to  rule,  162. 

object  of  gift  failing,  resulting  trust  does  not  arise,  but  Court  directs 
application,  161. 
Roman  Catholic  charities  are  subject  to  Charitable  Trusts  Acts,  549. 
Eomilly's  Act,  petition  under,  927  et  seq.    See  supra,  bfeacb.  ofl  trust, 
sale  of  lands  of,  jurisdiction  of  Court  to  order,  930. 

with  consent  of  Commissioners,  540. 
scheme  for,  alteration  of,  not  permitted,  535. 

distribution  under  power  of  selection,  as  to,  615. 

Eomilly's  Act,  Court  has  jurisdiction  under,  to  settle,  929. 
secret  tiaist  for,  63. 

devise  of  legal  estate  is  not  invalid  by  reason  of  Mortmain  Act,  66. 
secret  trust  for  grantor  of  land  to,  until  death,  void,  96. 
surplus  funds  not  allowed  to  be  expended  unnecessarily,  538. 
surplus  rents  of  charitv  lands,  when  applicable  to  charitable  purposes,  161, 

162. 
tomb,  trust  for  maintenance  of,  when  charitable,  106. 
trust  for,  construction  of,  more  liberal  than  in  ordinary  trusts,  667,  836. 

"chapel,"  531. 

declaration  of,  where  numerous  contributors,  533. 

departure  from  original  trust,  when  permitted,  533. 

failure  of,  not  permitted,  161. 

"free  grammar  school,"  "free-school,"  536. 

lapse  of  time,  when  barred  by,  871. 
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loans,  amount  of  charitable,  may  be  increased,  according  to  value  of 
money,  539. 

"master,  finding  a,"  537. 

"parishioners,"  for,  539. 
'  perpetuity,  rule  against,  does  not  affect,  20. 

"poor,  relief  of,"  531,  538. 

"poor  relatives,"  836,  837. 

"  promotion  (if  godly  learning,"  533. 

public  trust  is  synonymous  with,  20. 

purchaser  without  notice  from  purchaser  with,  bound  by,  859. 

rates,  in  aid  of,  532. 

religion,  established  form  of,  where  trust  executed  in  favour  of,  533. 
when  in  favour  of  dissenters,  533. 

religious  worship,  primd  facie  determined  by  trust  deed,  533. 
if  not  defined,  then  by  usage,  533. 

repairing  and  rebuilding,  for,  538. 

salaries,  when  augmentation  or  reduction,  may  be  made,  538. 

secret  trust  for,  63. 

such  charity  as  trustees  may  appoint,  trust  for,  valid,  106. 

unattested  paper,  by,  referring  to  will  ineffectual,  52. 

"worship  of  God,"  533.  ; 

trustees  for,  appointment  and  removal  of,  848.     See  supra,  new  trus- 
tees. 

duties  of.  Chap,  xxi.,  528—549. 

entertaining  opinions  contrary  to  founder,  removed,  847. 

fitness  of.  Court  how  satisfied  as  to,  849. 

incorporation  of  trustees,  547,  548. 

inhabitants  of  particular  place,  required  to  be,  848. 

jurisdiction  of  Court  in  respect  of,  1035 

majority  of,  binds  minority,  259,. 540,  547,  592,  597. 

mistake,  acting  by,  how  far  liable  to  account,  872,  934,  936. 

new  trustees,  appointment  of,  534,  600,  601,  667.     See  supra,  ne"W 
trustees. 

payment  of  dividends  to  two  or  more,  260. 

quorun.  Court  sometimes  appoints,  260. 

religious  views  of,  when  to  be  considered,  42,  847,  933. 

removal  of,  848,  933. 

sale  of  lands  by,  under  Lands  Clauses  Act,  540. 

transfer  by,  to  official  trustees,  361. 

Trustee  Relief  Acts,  may  pay  money  into  Court  under,  997. 
use  in  favour  of,  is  within  Statute  of  Frauds,  54. 

purchaser  without  notice  from  purchaser  with,  bound  by,  859. 

Statute  of  Charitable  Uses,  commission  under,.  927. 

when  it  may  be  averred  by  parol,  52. 
vesting  order,  jurisdiction  of  Court  to  make,  as  to  charity  laudsj  &c.,  1036;. 

See  Tkustee  Acts. 
visitor,  jurisdiction  and  office  of,  528,  529,  530. 
will  of  founder,  direction  of,  must  be  strictly  followed,  546. 

CHARITY  COMMISSIONERS. 

advice,  may  give,  and  persons  acting  under,  are  indemnified,  933. 
Agricultural  Holdings  Act,  1883,  must  consent  to  exercise  of  powers  of,, 

547. 
Attorney-general,  they  may  certify  cases  for  his  interference,  9311 
authority  of,  must  be  formally  given,  933  note  (/). 
contentious  cases,  should  not  make  orders  in,  934. 
Endowed  Schools  Commissioners'  powers  transferred  to,  537. 
■   exchange  of  lands,  may  authorize,  540. 

t  24  LAW  OF  TRUSTS. 
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CHARITY  COMMISSIONERS— eoji«»»e(?. 

exemption  of  certain  charities  from  control  of,  548,  549. 
incorporation  of  trustees  under  certificate  of,  547,  548. 
inquisitorial  powers  of,  931. 

investment  of  monies  arising  from  sale  or  exchange  by,  540. 
leases,  may  authorize  building,  &c. ,  547. 

exceeding  twenty-one  years,  trustees  must  have  Commissioners'  sanc- 
tion, 547. 
new  trustees,  appointment  of,  their  powers  as  to,  852,  933. 
official  trustee  of  charity  funds,  361,  933. 

of  charity  lands,  933. 
orders,  powers  to  make,  under  Charitable  Trusts  Act,  1860... 933. 
proceedings,  their  consent  when  necessary  before  taking,  931  et  $eq. 
sale  of  lands,  may  authorize,  540. 
scheme,  new,  may  provisionally  approve,  535. 

to  be  submitted  to  Parliament,  535. 
transfer  of  trust  funds,  may  authorize,  361. 

Trustee  Relief  Act,  consent  of  Commissioners,  whether  necessary  to  pro- 
ceedings under,  932,  997. 
trustees,  powers  as  to  appointment  and  removal  of,  534  note  (h). 
CHARTER. 

charity  established  by,  jurisdiction  of  Court  over,  528,  530. 

CHATTELS. 

agreement  to  settle,  on  same  trusts  as  real  estate,  115. 

assets  in  equity,  equitable  chattels  were  always  accounted,  826. 

bankrupt  trustee,  in  possession  of,  when  subject  to  order  and  disposition 

clauses,  242  et  seq. 
bequest  of,  upon  trusts  corresponding  with  real  estate,  98. 
cestui  que  trust  of,  dying  intestate  and  without  next  of  kin,  who  are  en- 
titled, 285. 
custody  of,  duty  of  trustee  as  to,  294  et  seq/ 
disclaimer  of,  may  be  by  parol,  199.  > 

entailed,  cannot  be,  94,  95. 

execution  against,  for  debt  of  trustee,  224  ;  of  c.  q.  t,  ih.,  795,  79/5. 
executor,  powers  of,  to  deal  with  chattels  of  testator,  477  et  seq.,  597. 
executor  of  trustee,  devolution  of  trust  chattel  on,  223. 
executory  trust  of,  how  construed,  in  marriage  articles,  115.     See  ExECl'- 
TORY  Trust. 

in  will,  122, 
follovring,  into  hands  of  purchaser,  89? 
forfeiture  of,  on  conviction  for  felony,  28,  820. 
heirs,  chattels  limited  to  A  and  his  heirs  are  personal  estate,  94. 
inventory  of,  duty  of  trustee  to  make,  207.^ 
judgment  when  a  lien  on,  810. 

life  estate  in,  limitation  of,  at  law  and  in  equity,  85. 
limitation  at  law  by  deed,  how  far  chattels  capable  of,  85;  by  will,  ib. 

in  equity,  by  way  of  trust,  chattels  may  be  freely  subjected  to,  85. 
married  woman,  of,  rights  of  husbands  in  respect  to  739  et  seq.     See  Mar- 
ried Woman. 
personal  not  within  Statute  of  Frauds,  sect.  7,  53. 
possession  of,  c.  q.  t.  when  entitled  to,  683,  684. 
real,  are  within  Statute  of  Frauds,  sect.  7,  53;  seeus  sect.  10,  802. 

assignment  of,  deed  when  necessary  for,  693. 

entailed,  cannot  be,  94 ;  except  term  in  trust  to  attend  inheritance,  95. 

life  estate  in,  may  be  limited  by  way  of  trust,  85. 

vesting  of,  in  new  trustee,  650,  651. 
resulting  trust,  whether  delivery  of  chattels  gives  rise  to,  145. 

on  purchase  in  name  of  stranger,  163. 
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sale  of,  by  executor,  477  el  seq. 

sale  of,  in  market  overt,  860,  893. 

sale  of,  under  Settled  Land  Acts,  566,  567. 

settlement  of,  agreement  or  direction  for,  how  construed,  115,  116,  122  el 

seq.    See  Executory  Trust. 
settlement  of,  cannot  be  made  to  follow  realty  exactly,  116. 

strict  settlement,  how  eflFected,  98. 
specifically  bequeathed,  executor  may  sell,  478,  479. 
tenant  for  life  of,  when  entitled  to  possession,  683. 

bankruptcy  of,  are  not  forfeited  on,  683. 
trust  of,  4,  6,  53. 

chattels  may  be  subjected  to  limitations  by  way  of  trust,  85. 

corresponding  with  trust  of.  realty,  how  carried  into  effect,  115  et  seq. 
See  Executory  Trust. 

not  affected  by  Statutes  of  Uses,  6. 

perpetuity,,  application  of  rule  against,  98. 

when  perfectly  created,  69. 
trustee  of,  duties  of,  generally.  Chap.  xiv.  287 — 362. 

CHEQUE. 

trustee  justified  in  accepting,  in  payment  of  deposit  on  sale;  437 

CHILD.    See  Infant. 

advance  to,  regarded  as  portion,  404. 

illegitimate,  status  of,  95,  177,  402.     See  Illegitimate  Child. 

maintneance  of  infant,  581  et  seq.    See  Maintenance.  ' 

mother  liable  for,  793. 
portion  to,  385  et  seq.    See  Portion. 

purchase  in  name  of,  primd  facie  an  advancement,  170  et  seq.     See  Ad- 
vancement. 
trust  for  children  of  A  as  B  shall  appoint,  effect  of,  838. 
CHOSE  IN  ACTION. 

assignment  of,  72,  446,  447,  695  et  seq. 

assignable  now  by  statute,  72,  695  flofe  (c),  712,  713  ;  but  assignment 
must  be  by  writing  and  notice  must  be  given,  72,  695  note  (e),  712; 
713. 
assignee  takes  subject  to  equities,  695,  862. 
priority  of,  by  giving  notice,  72,  702  et  S(q. 
■"         trustee,  by,  power  of  attorney  how  to  be  qualified,  446,  447. 
breach  of  trust,  right  to  sue  for,  how  far  assignable,  692. 
debentures  in  company,  243. 
equitable  interest  in  chattel  real  is  not,  747. 

husband's  power  over  wife's,  24,  739  et  seq.    See  Married  Woman. 
judgment  recovered  by  wife  is  her  clwse  in  action,  747,  748. 
married  woman,  of,  23,  24,  739  et  seq.     See  Married  Woman. 
notice  of  assignment,  how  it  gives  priority,  72,  702  et  seq. 

distinction  between  chose  in  action  and  real  estate  in  this  respect,  704, 

705. 
neglect  by  trustee  to  give,  903,  904. 
order  and  disposition  clause,  not  to  be  deemed  goods  within,  243. 
iiayment  of,  into  Court,  under  Trustee  Relief  Act,  997. 
policy  of  life  assurance,  243. 

purchaser  of,  from  trustee,  holds  subject  to  same  equity  as  trustee,  862. 
reduction  of,   into  possession,   by  husband,   24,  739,  740,  741,  745.     See 
Married  Woman. 
by  trustee,  287,  288. 
reversionary,  trustee  may  concur  with  persons  having  prior  interest  in 
calling  lor  transfer  of,  288. 
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CHOSE  IN  ACTION— conH»«frf. 

shares  in  company  are  not,  within  Bankruptcy  Act,  2^3 ;  seeus  eqnitable 

interest  in  shares  in  names  of  others,  ib. 
trust  formerly  considered  in  nature  of,  8. 

sceus  in  later  times,  10. 
trustee  of,  should  reduce  into  possession,  if  possible,  287,  288. 
vesting  orders  as  to,  powers  of  Court  to  make,  1014  ei  seg.    See  Teustee 

effect  oi,  1024. 

CHURCH.     See  Chapel. 

monument  or  window  in,  trust  for  repairing,  valid  as  charitable  gift,  106. 
trust  for,  by  will,  how  carried  out  in  equity,  85. 
trustees,  appointment, of,  542. 

incorporation  of,  542. 

investment  by,  in  Govermment  or  real  securities,  316. 

CHURCHWARDENS  AND  OVERSEERS. 

parish  property  vests  in,  under  59  Geo.  3,  c.  19,  532  note  (1). 

CIRCUITY. 

Court  of  equity  avoids,  688.  883,  891. 
trustees  may  avoid,  573. 

CITY  OF  LONDON  PAROCHIAL  CHARITIES  ACT,  1883,  473. 

CLAIM.     See  Action. 

adverse  to  c.  q.  t.,  trustee  should  not  make,  285. 
by  third  persons,  right  of  trustee  to  investigate,  349. 

CLASS. 

general  intention  in  favour  of,  aided  by  Court,  839. 
power,  in  favour  of  what  class  Court  will  exercise,  840  et  seq. 
presumption  of  release  weaker  in  case  of,  870,  923. 
time  allowed  to,  for  prosecution  of  rights,  496,  936. 

CLERK  IN  HOLY  ORDERS.  > 

election  of,  under  trust  for  parishioners,  86,  87. 
mode  of  election,  88,  89,  257. 

CO- ADMINISTRATOR. 

on  same  footing  as  co-executor  as  to  liability,  273. 

CODICIL.     See  Will. 

CO-EXECUTOR.     See  Exectjtoe. 

receipts,  liable  for  joining  in,  pro  formd,  268. 

unless  joining  be  nugatory,  269  ;  or  ex  necessitate,  272. 

COHAbItATION  bond,  106  note  (6). 

COLLATERAL. 

equitable  powers  may  be,  598. 

COLLECTOR. 

trustees  may  employ,  of  debts,  632,  633 ;  of  rents,  632,  637. 

COLLUSION.     See  Fkaud. 

COLONIAL  STOCK  ACT,  1877,  322. 

COLONY. 

colonists  carry  out  their  country's  law  with  th^m,  55. 

but  subsequent  enactments  do  not  follow  them  across  the  seas,  55. 
lands  in,  not  within  Statute  of  Frauds,  55. 
lands  in,  within  Trustee  Act,  sects,  54,  56  .      1039. 
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COMMISSION. 

agent,  trustee  who  is,  cannot  charge,  280. 

army  agent,  notice  to,  of  charge  on  proceeds  of  officer's  commission,  708. 

charity,  to  inquire  into,  under  Statute  or  Charitable  Uses,  927. 

de  hmatico  inquirendo,  under  Trustee  Act,  1038. 

executors  in  the  East  Indies,  whether  they  may  charge,  628,  629. 

mortgagees,  trustees,  &e.,  cannot  charge,  628. 

aecus  as  to  trustees  for  absentees  of  estates  in  "West  Indies,  628. 
or  if  allowed  to  trustee  by  settlor,  630,  631. 
or  stipulated  for  with  c.  q.  i. ,  631. 
or  with  Court  before  acceptance  of  trust,  632. 
payment  of,  by  trustees,  on  sale  by  auction,  571. 

COMMITTEE  OF  LUNATIC. 

charge  for  time  and  trouble,  may  not  make,  628. 

conversion  of  lunatic's  property  by,  965,  966. 

office  of,  does  not  survive,  261. 

receipts  for  money,  cannot  sign,  355. 

repairs,  cannot  make,  without  previous  order,  597. 
or  after  decree  in  administration  action,  597. 

Trustee  Acts,  when  to  be  made  a  party  to  proceedings  under,  1033. 
COMMON  LAW. 

Courts  have  no  jurisdiction  over  trusts,  15,  16,  ^24. 

qusere,  whether  they  can  notice  breach  of  trust,  668,  669. 

creation  of  trust  at.  Chap.  v.  sect.  1,  51,  52. 
COMMON,  TENANCY  lir.     See  Joint  Tenancy  ;  Tenant  in  Common.     ' 
COMPANY. 

borrowing  powers,  directors  of,  must  not  exceed,  595. 

conversion  of  shares  in,  where  bequeathed  in  successi(5n,  300. 

directors  of,  breach  of  trust  or  misfeasance  by,  191,  279,  595,  901,  903.     See 

DiEECTOE. 

lease  to,  under  power  of  leasing,  by  trustees,  595. 

restraining  orders  under  5  Vict.  c.  5,  sect.  4:  applicable  to  shares  in,  971, 
974.  I 

shares  in.     See  Shaees. 

trading,  powers  of  managers  of,  595. 

trustee  of  shares  in,  liability  of,  239. 

trusts  of  shares  not  usually  noticed,  970. 

Trustee  Acts,  bound  by  orders  under,  1024,  1043. 
COMPENSATION. 

breach  of  trust,  from  person  who  benefits  by,  544. 

next  of  kin  of  infant  not  entitled  to,  for  necessary  outlay  on  real  estate,  968. 

undervalue  of  charity  lease,  in  respect  of,  544. 
COMPLICATION. 

account,  in,  relief  granted  in  equity  on  legal  title,  886. 

trust,  of,  takes  case  out  of  Statute  of  Frauds,  sect,  10,  802,  827. 
COMPOSITION.     See  Debt,  trust  for  payment  of ;  Ceeditoes'  Deed. 

creditors,  with,  trustee  making,  whether  disqualified  for  office,  847  note  (p). 

debts,  of,  powers  of  trustees  to  effect,  590  et  seq. 

terms  of,  in  creditor's  deed  must  be  strictly  observed,  513. 
COMPOUND  INTEREST. 

tenant  for  life  advancing  fine  for  renewal  of  lease,  allowed  to,  373. 

trustees  when  charged  with,  341,  342,  343. 
COMPROMISE. 

Attorney-general,  with,  in  accounts  of  charitable  trusts,  935. 

claims  against  estate,  of,  power  of  trustees  to  effect,  591,  592. 

married  woman,  on  behalf  of,  jurisdiction  of  Court  to  sanction,  926. 


1408  INDEX. 

[The  paging  refers  to  the  t*}  pages.  3 

COMPULSORY. 

paymeDt  into  Court,  when  directed,  see  Chap.  xxxi.  sect.  4,  976'  H  seq. 
See  Payment  into  Court. 
COMPULSORY  CHURCH  RATE  ABOLITION  ACT,  1868. 

church  trustees  appointed  under,  542. 

may  invest  in  government  or  real  securities,  316. 
CONCEALMENT.     See  Fraud. 

breach  of  trust,  of,  makes  co-trustee  liable,  273,  274. 

fraud,  of,  prevents  bar  to  equitable  relief,  868,  875,  878. 

right  to  estate,  of,  account  carried  back  to  accruer  of  title,  891. 
CONCURRENCE. 

cestui  que  trust,  by,  in  breach  of  trust,  918  ei  seq. 

trustee,  by,  in  sale  with  other  vendors,  430,  435,  619,  620. 
CONDITION. 

common  law,  Is  part  and  parcel  of  the,  34. 

legacy  charged  on  devise  by  way  of,  if  condition  fail  sinks  for  divisees  bene- 
fit, 157. 

married  woman  may  fulfil,  34. 

trust,  when  created  by  conditional  words,  140. 
CONDITIONS  OF  SALE. 

trustees,  on  sal^  by,  what  conditions  proper,  435,  436, 
CONFIDENCE. 

personal,  at  first  held  indispensable  in  cases  of  trust,  2. 
but  secus  in  later  times,  9. 

trust  in  what  sense  said  to  be  a  confidence,  13,  14. 

words  expressing,  may  raise  a  trust,  131. 
CONFIRMATION.  ' 

breach  of  trust,  of,  by  c.  g.  t,  497,  498,  924  et  seq. 
infant,  by,  497,  933,  925. 

married  woman,  by,  497,  925  ;  Where  restrained  from  anticipation,  497, 
925,  926. 
CONFLICT. 

duty,  of,  in  trustee,  630. 

rules  of  law  and  equity,  between,  the  latter  prevail,  574. 
CONSENT. 

breach  of  trust,  to,  by  c.  q.  t,  effect  of,  918  et  seq. 

direction  to  convert  with  consent  of  A. ,  held  imperative,  948. 

discharge  of  trustee,  with  consent  of  c.  5.  L,  645. 

discretion,  trustees  must  exercise,  notwithstanding  requisite  consent  given, 
291,  318. 

infant,  of,  ineffectual,, 742. 

investment,  to,  under  statutory  powers,  318,  319,  329. 

lord  of  manor,  of,  to  vesting  order,  1025. 

married  woman,  of,  to  investment,  when  and  how  to  be  given,  318,  329. 
to  transfer  to  husband  may  be  revoked,  742. 

new  trustee,  of,  to  act,  1030,  1031. 

power  to  be  exercised  with,  of  c.  q.  t.  where  one  dies,  604. 

previous  to  act,  must  be,  not  subsequent,  318,  319. 

purchase  to  be  made  with,  direction  for,  effects  conversion,  948. 

tenant  for  life,  of,  to  investment,  311,  318. 

to  exercise  of  powers  of  trustees  when  required  under  Settled  land  Acts, 
470,  622  et  seq. 

trustees,-  of  several,  to  Investment,  318. 
CONSIDERATION. 

confirmation,  how  far  necessary  to  support,  497. 

existing  debt,  when  a  sufficient,  515. 
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instrument  under  seal,  if  voluntary,  not  enforced  in  favor  of  volunteer,  80. 
meritorious,  agreement  or  imperfect  trust  founded  on,  how  far  enforced,  81. 

assignment  by  felon  is  not  supported  by,  28. 

parent  cannot  urge,  against  child,  81  note  (a). 

voluntary  settlement  not  supported  by,  76,  77,  81,  82. 
nominal,  will  not  prevent  resulting  trust,  144. 
release  or  waiver,  for,  what  sufficient,  924,  925. 

subsequent,  voluntary  bond  or  covenant  may  derive  support  from,  81. 
trust  perfectly  created,  is  not  necessary  for,  67. 
valuable,  where  it  exists,  trust  not  averrable,  51,  52  ;  trust  enforced,  67. 

deed  founded  on,  may  be  void  as  against  creditors,  78. 

expense  incurred  in  respect  of  property  amounts  to,  75. 

formalities  of  minor  importance,  where  trust  is  founded  on,  67. 

-CONSOLIDATION  OF  MOETGAGES,  330,  593.     See  Mortgage. 

CONSTudcTION. 

devise,  of,  to  uses,  219. 

legal  estate,  as  to,  taken  by  trustee,  212  et  seq.     See  Legal  Estate. 

powers,  of,  601  el  seq.     See  PowEB. 

trusts,  of,  governed  by  same  rule  as  legal  estates,  109. 

charities,  for,  531  et  seq.     See  Chaeity. 

executory  in  marriage  articles,  112  et  seq.  ;  in  wills,  117  et  seq.     See 
Executory  Trust. 
CONSTRUCTIVE  NOTICE,  709,  923.     See  Notice. 
CONSTRUCTIVE  TRUST,  Chap,  x.,  180—195. 

acquiescence,  remedy  of  e.  q.  t.  when  barred  by,  186. 
agency  agreemont,  trustee  procuring  renewal  of,  to  his  own  firm,  186. 
agent  acquiring  advantage  for  himself  constructively  a  trustee.  187,  191, 
279,  642. 

but  agent  of  trustee  is  not  constructive  trustee  for  c.q.  t.,  191,  482,  641, 
642. 
allowance  for  management  in  cases  of,  629. 
assuming  to  act  as  trustee,  by  reason  of,  904. 

attorney  violating  his  duty,  held  bound  by  a  constructive  trust,  191: 
bankruptcy  of  trustee,  how  affected  by,  239. 

Bill  in  Parliament,  money  paid  to  tenant  for  life  for  not  opposing,  190. 
costs,  order  to  sell  estate  for  payment  of,  whether  it  creates  a  trust  within 

the  Trustee  Acts,  1025,  1026,  1040. 
decree  for  sale,  person  to  convey  under,  is  trustee,  1025,  1026. 
doctrine  of,  explained,  180. 
equitable  waste,  in  cases  of,  188. 
executor,  when  a  constructive  trustee,  1012. 

factor  acquiring  advantage  for  himself  is  constructive  trustee,  187, 
fine,  when  barred  by,  858,  866. 
fraud  by  heir,  devisee  or  legatee,  when  it  raises,  61 . 
fraud  by  agent  or  attorney,  effect  of,  191,  192.  ■ 
Frauds,  Statute  of,  how  far  applicable  to,  194,  193,  194. 

distinction  between  truste  arising  on  a  will  and  on  a  conveyance,  194. 
implied  trust  and  trust  by  operation  of  law,  distinguished  from,  108  note  (1). 
laches  when  a  bar  to  enforcement  of,  186,  863,  864,  872. 
lease  obtained  under  cover  of  tenant  right,  861  ;  and  see  infra,  rene'wal. 
Limitations,  Statute  of,  runs  in  favor  of  constructive  trustee,  877,  878. 
mesne  rents  and  profits,  and  sub-fines,  trustee  renewing  lease  accounts  for,185. 
mortgagee  in  possession,  how  affecting,  190. 

with  notice  of,  is  bouid  thereby,  858,  861. 
notice  of  trust,  constructive  trust  by  reason  of,  192, 193,  858.     See  Notice. 
'  partner  acquiring  advantage  for  himself,  constructively  a  trustee,  187,  914. 
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CONSTRUCTIVE  TKV8T— continued. 

payment  into  Court  by  constructive  trustee;  vfhen  ordered,  978. 
profit,  person  in  fiduciary  Character,  making,  by  his  fiduciary  position  is 
constructively  a  trustee,  180,  187,  275  et  seg. 
but  partners  of  trustee  are  not  liable  as  constructive  trustees  for  profits 
made  by  trust  money,  914. 
purchaser  with  notice  of,  is  bound,  858. 

rene'wal  of  lease,  180  et  seq.     See  Renewable  Leaseholds. 
executor  or  trustee,  by,  180. 
expenses  of,  184  ;  how  to  be  borne,  366  et  seq. 

how  far  annuitants  should  contribute  to  fine,  184. 
trustees'  lien  for,  184. 
mortgagee,  by,  -181. 

tenant  for  life,  by,  or  other  person  having  partial  interest,  181,  363. 
trustee  cannot  sell  right  of,  182. 
yearly  tenant,  by,  181,  182. 
resulting  trust.  Chap.  IX.  sect.  1, 143 — 162.     See  Resulting  Teust. 
reversion,  purchase  of,  by  trustee,  186. 
salmon  fishing,  grant  of,  by  Crown  to  trustees,  190. 
.  solicitor,  acting  on  instructions,  is  not  affected  vrith,  767. 
violating  his  duty,  secus,  191. 
time,  may  be  barred  by  lapse  of,  863. 

title  deeds,  holder  of,  how  far  constructive  trustee  for  remainderman,  192. 
Trustee  Act,  within,  what  is,  1011,  1012. 
vendor  of  shares  after  contract,  affected  with,  1011. 

volunteers  and  purchasers  with  notice  from  trustee,  remedy  against,  185. 
waste  committed,  in  respect  of,  when  constructive  trust  arises,  187  ct  seq. 
See  Waste. 

CONTINGENT  INTEREST. 

costs  of  action  by  party  claiming,  351. 
equitable  c.  q.  i.  may  assign,  10,  692. 

owner  of,  entitled  to  have  it  secured,  854  ;  secus  where  possibility  only, 

854,  855. 
costs  of  action  for,  351. 
lands,  in,  alienable  under  8  &  9  Vict.  c.  106,  955  note  (d). 
married  woman,  of,  is  alienable  by  her,  779. 
payment  into  Court  at  hearing  when  ordered,  981. 

trustee  or  mortgagee,  of,  power  Of  Court  to  deal  with,  under  Trustee  Acts, 
1014  et  seq.  '  ' 

CONTINGENT  LEGACY. 

portion  not  satisfied  by,  407. 

CONTINGENT  REMAINDER, 
adolished  and  re-enacted,  381. 
.  destruction  of,  how  formerly  possible,  121,  380  et  seq. ;  how  now,  121,  383,  3^4. 
Fines  and  Recoveries  Act,  effect  of,  as  to,  381,  382. 

freeholds,  of,  where  legal,  formerly  required  support  of  particular  estate,  H4. 
butnotnow,  if  capable  of  taking  effect  as  executory  liniitation, 383,  384. 
but  equitable  estates  never  required  such  support,  85. 
legal  limitations  not  construed  as  equitable  in  order  to  protect,  384. 
trustees  for  preserving,  duties  of.  Chap.  xvi.  380 — 384. 

limitation  to,  how  usually  framed  and  object  of,  380,  381. 
"  and  their  heirs,"  whether  it  can  be  cut  down,  217. 
whether  necessary  since  8&  9  Vict.,  c.  186  .    .    .  121,  383. 
special  trust  to  preserve  not  a  use  within  Statute  of  Uses,  210. 
may  purchase  trust  property,  485. 
receiver,  may  be,  280. 
waste,  duty  of,  to  prevent,  121,  383. 
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CONTINUANCE  OF  TRUST, 
power  during,  605. 
"continuing"  trustee,  658,  664. 
CONTRACT. 

assignment  of  equitable  interest  does  not  operate  by  way  of,  73. 
charging  lands  possessed  at  particular  time  raises  implied  trust,  140,  141. 
conditional  on  approval  of  Court,  how,  and  when  to  be  entered  into,  422 

et  seq:,  501. 
conversion  of  property  by  contract  for  sale  or  purchase,   939,   943.     Sec 

Conversion. 
informal  trust  for  value  enforced  as,  67. 
lands  abroad,  as  to,  when  enforceable,  48,  49. . 
married  woman,  by,  as  to  separate  property,  759,  760. 
under  Fines  and  Recoveries  Act,  645. 
under  Married  Women's  Property  Act,  1882,  760,  761. 
private,  trustees  may  sell  by,  343. 
purchase,  for,  on'  death  of  purchaser  executor  paid  price  but  heir  entitled 

to  purchase,  943 ;  secus,  now,  ib. 
remuneration,  for,  by  trustee^  631,  632. 
sale,  for,  141,  142,  939,  943.     See  Sale. 
raises  implied  "trust,  141.  ' 

on  death  of  vendor,  laud  descends  to  heir  but  purchase  money  goes  to 
executor,  943. 
settlement,  for,  of  particular  property  or  property  acquired  during  covei- 

ture  raises  implied  trust,  140. 
trustee  for  purchase  may  enter  into,  499. 

trustee  for  sale,  by,  sanction  of  Court  when  requisite  to,  422.     See  Sale. 
voluntary,  under  seal,  effect  of,  81,  82. 

CONTRIBUTION. 

charities  founded  by  voluntary,  tru.sts  of,  how  expounded,  533. 
co-trustees,  amongst,  on  breach  of  trust,  909 

claim  for,  may  now  create  specialty  debt,  909. 
none, in  case  of  frand,  253. 

secns  in  favour  of  trustee  in  bankruptcy  of  bankrupt  trustee,  916. 
mortgaged  estates,  several,  by,  to  discharge  of  incumbrances,  717  <t  seq. 
•  renewable  leaseholds,  to  fines  on  renewal  of,  371  el  seq.    See  Renewable 
Leaseholds. 
unequal,  by  joint  purchasers,  raises  implication  of  tenancy  in  common,  Ki.j. 

CONTROL. 

powers,  how  far  Court  will  control,  613  ft  seq. 
trustee  must  not  put  trust  property  out  of  his  own,  296,  297,  337. 
retiring,  should  not  part  with,  until  successor  appointed,  654. 

CONVENIENT  SPEED, 
what  it  meansj  289. 

CONVERSION. 

application  for  conversion  of  securities,  on  whom  to  be  served,  309,  311. 

bank  shares,  duty  of  trustees  to  convert,  289. 

contract  for  sale  or  purchase,  by,  806,  943. 

Court,  sale  by  order  of,  when  conversion  is  effected  by,  151,  152. 

discretionary  power  of  sale,  where  trustees  have,  152. 

infant's  property,  as  to,  151. 

Lands  Clauses  Act  under,  152. 

lunatic's  property,  as  to,  151. 

Partition  Act,  1868,  under,  151. 
descent,  course  of,  affected  by,  824. 
discretion  of  trustees  as  to,  Court  does  not  interfere  with,  298,  304. 

how  to  be  exercised,  428.  i 
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doctrine  of,  when  directed  by  ■will,  150,  953. 

election  to  take  property  in  unconverted  state,  690,  953  ei  seq.  See  Elec- 
tion. 
land  directed  to  be  converted  into  money,  690,  955. 
money,  into  land,  690,  954. 
how  presumed  or  expressed,  961  el  seq. 
what  persons  are  capable  of  electing,  953  et  seq. 
express  trust  for,  must  be  strictly  pursued,  298, 
foreign  bonds  or  stocks,  duty  of  trustee  to  convert,  288,  289. 
imperative  direction  when  necessary  in  order  to  effect  notional  conversion, 

947,  948,  951,  952. 
improper,  of  investments,  liability  of  trustee  for,  334,  336.     See  Invest- 
ment. 
income  accruing  before  conversion,  application  of,  as  between  ten- 
ant for  life  and  remainderman,  301. 
accumulation  and  investment,  where  there  is  direction  for,  tenant  tor 
life  takes  income  from  end  of  first  year,  301 . 
where  investment  directed  he  takes  from  testator's  death,  if  fnnds 
then  invested,otherwise  from  time  of  investment  if  made  in  iii-st 
year,  301,  302. 
discretion,  where  trustees  have,  as  to  time  of  conversion,  304 
proportion  allowed  to  tenant  for  life,  how  determined,  303. 
reasonable  fruit  of  property,  tenant  for  life  entitled  to,  303. 
refund-,  tenant  for  life  must,  if  he  takes  undue  proportion,  334. 

and'if  he  is  insolvent,  semble  trustees  liable,  335. 
reversionary,  where  property  to  be  converted  is,  305. 
India,  assets  in,  duty  of  trustee  to  convert,  435. 
infant's  property,  of,  when  authorized,  967  et  seq.   See  Infant. 
land  directed  to  be  converted  into  money,  949,  treated  as  money,  ib. 
alien  may  take  proceeds,  950. 
charity  cannot  take,  950,  951 . 

election  to  take,  as  land,  690,  955  et  seq.    See  Election. 
felony,  proceeds  forfeitable  for,  if  land  in  fact  sold,  950.    '  • 

secus  aiter  expiration  of  punishment.  950." 
gavelkind  lands,  course  of  descent  of,  after  conversion,  824. 
general  bequest  of  personal  estate,  passes, by,  949. 
heir,  right  of,  to  undisposed  of  proceeds  of  sale,  149.  1 50. 
imperative,  direction  must  be,  in  order  to  effect  conversion,  951. 
judgment  not  binding  on,  797  e<  seg. 

mortgagee  selling  under  power  of  sale,  who  entitled  to  surplus  pro- 
ceeds, 952. 
where  mortgagee  is  trustee  for  sale,  952. 
next  of  kin  have  no  right  where  land  is  "at  home,"  949,  950. 

land  not  considered  at  home  if  actually  conveyed  to  trustees,  arid, 
option  to  purchase,  effect  of,  952 
personal  representative  of  party  entitled,  land  devolves  on,  Ihouj'Ii 

conversion  postponed,  949. 
probate  duty,  is  subject  to,  949. 
rents  before  conversion,  how  applicable,  949. 
leaseholds,  trustee  when  bound  to  convert,  298,  299,  370. 

tenant  for  life  of  residue,  to  what  income  entitled  where  leasehold;) 
unconverted,  304. 
long  annuities,  duty  of  trustee  as  to  conversion  of,  298,  300,  334. 
lunatic's  property,  of,  when  authorized,  962  et  seq.    See  Lunatic. 
money  directed  to  be  laid  out  on  land,  939,  treated  as  land,  ib. 
curtesy,  is  subject  to,  939. 
devise  of  "lands,"  passes  by,  941. 
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CONVERSION,  money, directed  to  be  laid  out  on  land— continued. 
dower,  quaere  whether  formerly  subject  to,  939,  940;  is  now,  940. 
election  to  take,  as  money,  690,  954  et  sea.    See  Election. 
escheat,  not  subject  to,  940. 
forfeiture,  not  subject  to,  on  conviction  for  felony,  950. 

so  where  paid  into  Court  under  Act  of  Parliament,  950. 
heir  of  c.  q.  t.  when  entitled  to,  941  et  seq. 

heir  of  settlor  or  covenantor,  when  entitled  as  against  his  personal 
representative,  942  et  seq.  ' 

•    heir  entitled  if  any  person  has  an  equitable  interest,  942. 
secus,  if  money  is  '  'at  home, "  944. 
-hotchpot,  not  brought  into,  by  child  receiving  orphanage  share,  9  il. 
imperative  direction  must  be,  in  order  to  e£fect"conversion,  947. 

so  considered  where  uses  declared  exclusively  applicable  to  real 
estate,  947. 
1  '      notwithstanding  power  to  invest  on  other  security,  947. 

direction  to  convert  at  "request,"  held  imperative,  948. 
judgment,  is  bound  by,  941. 
legacy  duty,  is  subject  to,  941. 

next  of  kin  of  settlor,  right  of,  to  undisposed  of  interest  in  the  money, 
152,  153. 
whether  resulting  interest  results  as  realty  or  personalty,  152. 
question  is  determined  by  actual  character  of  the  property  in 
equity  at  the  time  when  it  results,  152. 
personal  assets,  not  acounted,  and  (formerly)  not  liable  to  simple  con- 
tract debts,  940,  941. 
will  of  c.  q.  t.,  how  affected  by,  940,  941,  963. 
mortgage  security,  whether  trustee  or  executor  bound  to  convert,  291,  .300 

note  (d). 
option  to  purchase,  whether  exercise  of, effects  retrospective  conversion,952. 

not  as  between  vendor  and  purchaser,  952  note  (e). 
optional  direction  for,  effect  of,  947,  94'8. 
order  for  sale  in  administration  action  operates  as,  951. 
partnership,  share  in,  not  immediately  convertible,  rights  of  tenant  for 
.  life  of  residue  in  respect  of,  304. 

personal  property  given  in  succession,  duty  of  trustee  to  convert, 
298  et  seq. 
where  property  wasting,  298,  299. 
where  property  not  wasting,  but  investment  not  authorized  by  Court, 

300. 
where  property  cannot  be  profitably  converted,  tenant  for  life,  takes 

interest  on  value,  304. 
where  specifically  given,  or  intention  shown  that  property  should  be 
enjoyed  in  specie,  sectts,  299,  300. 
personal  security,  of  investment  on,  290,  291. 
postponement  of,  by  trustees,  under  discretionary  power,  2E0. 
reconversion,  implied  trust  for,  433,  434. 

by  election  of  e.  q.  t.,  953  et  seq.    See  Election. 
renewable  leaseholds,  of,  by  trustees,  370. 
rents  before  conversion,  tenant  for  life  entitled  to,  949. 
residuary  property,  of,  when  proper,  298  et  seq. 
retrospective;  by  exercise  of  option,  952. 
reversionary  interest,  of,  in  favour  of  tenant  for  life,  305. 
securities,  duty  of  trustees  to  convert,  287  et  seq. 
shares  in  canal,  insurance  and  railway  companies,  of,  289,  290. 

in  unlimited  companies,  of,  289,  290. 
specie,  direction  for  enjoyment  in,  effect  and  sufficiency  of,  299,  300. 
specifically  bequeathed  property,  of,  299,  300. 
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tenant  for  life  and  remainderman,  as  between,  301  et  seq.     See  supra,  in- 
come. 
time  for  conversion  of  securities  by  executors  or  trustees,  289,  299. 
tortious,  of  trust  estate  by  trustee,  240,  892  et  seq.,  963. 

does  not  affect  rights  of  c.  q.  t.,  892;  infent,  967;  lunatic,  963. 
right  of  e.  q.  t.  to  follow  trust  estate,  240,  241.  See  Breach  op  Tbust. 
trustee,  by  act  of,  not  permitted  to  vary  rights  of  c.  q.  t,  963. 
unauthorized  investment,  of,  300. 

wasting  property,  trustee  bound  to  convert,  where  given  to  persons  in  suc- 
cession, 298,  300. 
secus  where'  intention  that  property  should  be  enjoyed  in  specie,  299, 
300. 
will,  conversion  confined  to  purposes  of,  100,  953. 

CONVEYANCE. 

cestui  que  trust,   right  of,  to  call  for  conveyance,  684  el  seq.     See  infra, 

trustee. 
Court,  by  order  of,  under  Trustee  Acts,  1020.     See  Trustee  Acts. 

form  of,  447,  1020. 
Court  of  Common  Pleas,  under  order  of,  35  note  (c). 
decree  for,  makes  legal  owner  a  trustee  within  the  Trustee  Act,  1026. 
dower,  declaration  to  bar,  effect  of,  737. 

uses  to  bar,  effect  of,  738. 
equitable  estates,  of,  usual  form  of,  693 ;  precautions  in,  701  et  seq. 
executor  when  entitled  to  call  for,  from  heir,  943. 
fraudulent  intention  of  grantor,  effect  of,  145. 
"grant,"  effect  of,  in  operative  part,  441,  687. 
mistake  by  grantor,  effect  of,  145. 
new  trustees,  to,  650  et  seq.    See  New  Trtjstbes. 

not  necessary  for  completion  of  valid  appointment,  650. 
parties  to,  when  c.  q.  t.  should  join  in,  447. 

when  administration  action  is  pending,  449. 

trustee  to  bar  dower  when  a  proper  party,  687,  688. 

Settled  Land  Act,  under,  by  beneficial  owner,  685,  686. 
refusal  to  convey,  power  of  Court  to  make  vesting  order  in  case  of,. 1041. 

See  Trustee  Acts. 
revocation  of  will  by,  722. 

Settled  Land  Acts,  of  land  purchased  under  provisions  of,  567,  571. 
sole  trustee,  by,  431. 
trust  to  convey  is  special  trust,  210. 
trustee,  by,  of  legal  estate. 

appointment  of  new  trustees,  on  occasion  of,  650  et  seq.     See  New 
Trustees. 

assignee  of  c.  q.  t.,  on  direction  of,  692. 

cestui  que  trust,  on  direction  of,  684  et  seq. 

compellable  to  convey  in  parts,  whether  he  is,  685. 

costs  of,  688. 

description,  by  what,  trustee  bound  to  convey,  685. 

form  of,  685,  687. 

liability  of  .trustee  refusing  to  convey,  685,  686,  692. 

lien  of  trustee  for  expenses,  priority  of,  639. 

tenant  in  tail,  not  bound  to  convey  fee  simple  to,  685. 

trustee  of  equitable  interest,  to,  688. 

undivided  share,  to  owner  of,  685  not«  {g). 
trustee,  by,  under  trust  for  sale,  441  et  seq.     See  Sale. 
trustee,  to,,  on  sale,  how  to  be  framed,  505  et  seq. 
vesting  order  operates  as,  1014. 

may  be  made  notwithstanding  conveyance  is  obtainable,  1031. 
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CONVEYANCING  ACT,  1881. 

acknowledgment  under,  of  right  to  production  of  deeds,  443,  444. 

consolidation  of  mortgages  abolished,  330 

contract  for  sale  of  land,  stipulations  implied  in,  500. 

covenants  by  trustees  when  implied,  442,  444. 

debts  and  claims,  power  of  trustees  or  executors  to  compound,  &c. ,  591,  593. 

disclaimer  of  power,  607. 

"grant,"  use  of  word,  in  conveyance  not  necessary,  687. 

infant,  maintenance  of,  powers  of  Act  as  to,  582,  584. 

management  of  land  of,  during  minority,  powers  as  to,  129,  578,  570, 
580. 
long  term  of  years,  conversion  of,  into  fee  simple,  328,  596,  784. 
new  trustees,  power  of  appointing,  conferred  by  Act,  (348,  1030. 

application  of'power  to  previous  settlements,  648,  649. 

number  of  trustees,  augmentation  or  reduction  of,  659,  663,  664. 

vesting  of  property  in  new  or  continuing  trustees,  652,  653. 
payment  of  purchase-money  to  trustees,  448. 
power  of  attorney,  duration  and  xevocability  of,  353,  354. 
powers  conferred  by,  to  be  deemed  proper  powers,  129. 
powers  of  sale  conferred  by,  427,  431,  432,  435,  436. 
receipts,  power  to  give,  conferred  by,  452. 
release  Of  power,  by  donee,  under  sect.  52,  610. 

section  does  not  apply  to  a  power  coupled  with  a  duty,  610. 
restraint  against  anticipation,  discharge  of,  by  Court,  785,  786. 
survivorship  of  trust  or  power  under  sect.  38,  612.   , 
title,  proof  of,  to  be  made  on  sale  of  land,  439. 
trust  estates,  devolution  of,  under  sect.  30,  204,  226,  233. 
undertaking  under,  for  safe  custody  of  deeds,  444. 
vendor,  personal  representative  of,  empowered  to' convey,  1011. 

CONVEYANCING  ACT,  1882. 

separate  set  of  trustees,  appointment  of,  of  part  of  trust  property,  6C7. 
CONVICT. 

administrator  of  property  of,  appointed  by  Crown,  29. 

definition  of,  28. 

interim  curator  in  absence  of  administrator,  29. 

may  not  alienate  property,  28. 

may  pay  debts,  29. 

revesting  of  property,  29. 

CONVICTION. 

felon,  of,  effect  of,  on  property,  27,  28,  818  et  seq.;  under  33  &  34  Vict.  c. 

23,  28,  821.     See  Forfeiture. 
trustee,  of,  249;  does  not  work  forfeiture  of  trust  estate,  1036. 
appointment  of  new  trustee  on,  1043,  1044. 

COPIES. 

accounts,  of,  whether  c.  q.  t.  entitled  to,  691. 
deeds,  of,  what  copies  new  trustees  are  entitled  to,  670. 
documents,  of,  whether  e.  q.  t.  entitled  to,  680. 
voucher,  of,  whether  c.  q.  t.  entitled  to,  449. 

COPYHOLD. 

admission  to,  fine  on,  235.     See  infra,  fines, 
in  excess  of  surrender  how  far  void,  236. 
appointment  of  person  to  convey,  under  Trustee  Acts,  1025. 
assets,  were  formerly  not,  825;  unless  blended  with  freeholds  in  one  mort- 
gage, 800  note  (1). 
secus  now  under  3  &  4  "Will.  4,  c.  104,  827. 
conditional  fee  in,  where  no  custom  to  entail,  47l 
Court,  assurance  by  order  of,  under  Trustee  Acts,  1019,  1025. 
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covenant  to  surrender,  covenantor  a  trustee  under  Trustee  AqIs,  1011. 

custom  to  entail,  47. 

customary  freeholds  are  in  fact  privileged  copyholds,  248. 

descent  of,  same  in  trust  as  legal  estate,  47,  824. 

devise  of  legal  interest  in,  formerly  by  will  unattested  and  unsigned,  731. 

of  equitable  interest,  721. 

nuncupative  will  of,  whether  valid  declaration  of  the  uses  of  a  surren- 
der, .53  note  (e). 
disclaimer  of,  to  avoid  payment  of  fine,  effect  of,  237. 
Dower  Act  does  not  affect,  733,  738. 
enfranchisement  of,  power  of  trustee  to  effect,  796. 

purchaser  not  entitled,  to  proof  of  title  to  make,  439. 
entail  of  legal  and  equitable  estate  in,  where  possible,  47. 

where  no  custom  to  entail,  how  to  be  settled,  47,  48.  - 

equitable,  how  barred,  694. 
equitable  interest  in,  follows  devolution  of  legal  estate,  47,  824 ;  how  de- 
visable, 721,  722. 
escheat  of,  properly  speaking,  cannot  take  place,  248. 
execution  against,  by  elegit,  803. 
fines  on  admission  of  trustee  to,  how  and  when  payable,  235  et  seq. 

charged  on  trust  estate,  how  raised,  379. 
.  income  of  lord,  treated  as,  682. 

incorporated  charities,  haw  payable  by,  548. 

new  trustee  appointed  by  Court,  on  admission  of,  1025.      ' 

payment  of,  not  a  condition  precedent  to  admission,  235. 

rate  of,  where  co-trustees,  236.  / 

tenant  for  life  and  remainderman,  how  to  be  borne  as  between,  378,  379. 

trustee  ibr  sale,  on  death  of,  pendingcontract,  how  payable,  142. 

trustee  paying,  is  entitled  to  reimbursement,  238. 

trustee  of  a  term  of  years,  on  admission  of,  236. 
Frauds,  Statute  of,  declaration  of  trust  of  copyholds,  is  within,  53. 
,     but  not  surrender  to  uses,  53  note  (c). 

nor  devise  of  legal  estate,  721,  quaere,  as  to  equitable  interest,  722. 
free-bench,  estate  of  trustees  subject  to,  at  law,  221. 

equitable  interest  not  subject  to,  733. 
heir,  customary,  of  trustee  whether  competent  to  execute  trust,  233. 

lord,  when  bound  to  admit,  284,  285. 
heriot  when  payable  on  decease  of  trustee,  235,  136. 
investment  on  mortgage  of,  by  trustees,  328. 
joint  tenants,  fines  on  admission  of,  236,  237. 
legal  estate  in,  when  passing  under  devise  to  trustees,  211,  212,  216,  218. 

where  freeholds  and  copyholds  coupled  together,  216,  217. 
lives,  lor,  how  they  devolve  under  1  Vict.  c.  26,  sect.  6  165. 

how  far  purchase  of,  in  name  of  stranger,  raises  resulting  trust,  165. 

how  far  in  name  of  child,  172. 

trustees  should  not  purchase,  503. 
lord  bound  by  entry  of  trust  on  court  roll,  248. 

consent  of,  to  vesting  order,  1025. 
lunatic  of,  effect  of  enfranchisement  of,  966,  967. 
new  trustee,  fine  payable  on  admission  of,  235. 

vesting  of  copyholds  in,  652,  654. 
purchase  trustees  with  power  of,  should  not  purchase  copyholds  for  lives,503. 
remainderman,  admission  of,  rights  of  lerd  as  to,  236. 
resulting  trust  on  purchase  of,  165,  172. 

settlement  of,  to  correspond  with  limitations  of  freeholds  in  strict  settle- 
ment, 47. 

how  to  be  effected  where  no  custom  to  entail,  48. 
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surrender  formerly  required  to  pass  legal  estate  by  -will,  721. 

on  what  principle  supplied  in  equity,  721,  723. 
termors  for  years,  rights  of  lord  as  to  admission  of,  237. 
trust,  entry  of  on  court  roll,  effect  of,  248. 
trust,  may  be  the  subject  oi',  47. 
trustee  of,  within  Trustee  Act,  1850,  1011. 
uses  of,  are  not  within  Statute  of  Frauds,  53  note  (e). 
vesting  order  as  to,  power  of  C!ourt  to  make,   1019,   1025,   1041.     See 

Tkustee  Acts. 
"Wills  Act,  subject  to,  722. 

CORONER. 

cestui  qjie  trust  in  possession  at  one  time  voted  for,  234,  681. 
trustee  in  possession  votes  for,  234,  235,  681. 

CORPORATION. 

alienation  of  property  by,  22,  31. 
attaching  property  of,  mode  of,  936. 
'     breach  of  trust  by,  530,  531,  902,  936.     See  Chaeity. 

bye  laws,  may  make,  but  not  so  as  to  defeat  object  of  foundation,  535. 

capacity  of,  to  stand  seised  to  use  or  to  be  trustee,  2,  9,  14, 

cestui  que  trust,  may  not  be,  of  lands,  without  licence  of  Crown,  44,  95. 

charity,  incorporation  of  trustees  for,  547,  548. 

charity,  trustees  for,'  appointed  in  place  of  corporation,  851,  852. 

constructive  notice,  distinction  between  corporations  and  individuals  as 

affected  by,  936. 
costs,  corporation  being  trustees,  when  ordered  to  pay,  994. 
creation  of  trust  by,  22. 
Crown,  licence  of,  necessary  for  conveyance  to  corporation  upon  trust,  32  : 

or  upon  trust  for  corporation,  44. 
eleemosynary,  where  Crown  visitors  of,  visitatorial  power  committed  to 
Lord  Chancellor,  5.30. 

equity,  amenable  to  Court  of,  31. 
loan  to,  trustee  negotiating  for,  should  not  hand  money  to  broker  255. 
municipal,   are  trustees  of  property  under  Municipal  Corporations  Act, 
22,  31. 

and  cannot  alienate  without  consent  of  Lords  of  Treasury,  22,  31 

mayor  of,  cannot  profit  by  office,  279. 
notice  not  readily  imputed  to,  936. 
stocks  of,  investment  in,  by  trustees,  320. 
■'true  owner,"  cannot  consent  as  under  Bankruptcy  Act,  244. 
trust  for,  44,  '95. 
trustee  may  be,  9,  31. 

use,  could  not  stand  seised  to,  2,  31 ;  secus  as  to  trtists,  31. 
visited  by  Crown,  through  High  Court  of  Justice,  530. 

CORPUS. 

costs  of  application  for  appointment  of  new  trustees  payable  out  of,  1038. 
costs  under  Trustee  Relief  Act  whether  payable  out  of,  1003,  1004. 
what  is  to  be  regarded  as,  and  not  income,  305,  682,  683,  914,   915.     And 
see  Appobtionment. 
COSTS.     Chap,  xxxii.  sect.  5,  985—995. 

accounts,  of  taking,  trustee  entitled  to,  991. 

aeeus,  in  case  of  mistatement,  refusal  to  account,  or  other  impropriety, 
691,  990  et  seq. 
Act  of  Parliament,  of  application  for,  536. 
action,  of,  when  allowed  to  trustee  out  of  estate,  636,  637. 
•  unnecessary,  trustee  liable  for  costs  of,  350,  993. 

administration  action,  of,  are  testamentary  expenses.  546,  636,  644. 
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allowances  to  trustees.  Chap,  xxiv  627 — 644. 

expenses,  for,  634  et  seq  .    See  Expenses. 

time  and  troul)le,  for,  627  et  seq. 
appeal  for,  when  trustee  may  present,  990,  1003. 
appeal,  of,  trustee  answerable  for,  350. 
appointment  of  new  trustee,  of  improper,  618,  665,  669. 

under  trustee  Act,  1029,  1030,  1033,  1038.     See  Tkustee  Acts. 
apportionment  of,  in  action  against  executor  of  defaulting  executor,  992. 
bankrupt  trustee,  of,  635  note  (6),  991,  992. 
Bill  in  Parliament,  of  opposing,  580,  636. 
breach  of  trust,  of  action  for,  909,  989  et  seq. 
charge  and  expenses,  trustee  when  allowed,  412,  432,  634  et  seq.,  98i7.     See 

EXPB>fSES. 

claim  to  trust  fund,  of  improper,  349.  . 

conveyance,  of,  from  trustee  to  c.  q.  t,  685,  688. 

refusal  by  trustee  to  make,  at  direction  of  e.  q.  t.,  654,  655,  684,  685,086. 
copies  of  deeds,  &c.,  of,  supplied  to  trustees,  670,  1003.     ' 
'  corporation,  against,  pleading  ignorance  falsely,  994. 

or  suppressing  documents,  ^94. 
corpus  or  income,  whether  payable  out  of,  1003,  1004. 
co-trustees,  contribution  between,  909. 
creditors,  of,  in  administration  action,  987,  988. 

as  between  plaintiff  and  residuary  legatee,  988. 

as  between  plaintiff  and  co-creditors,  988. 
decree,  after  passing  of,  trustee  cannot  get  costs,  988. 
deed,  of,  direction  to  pay,  is  implied,  641. 
defaulting  trustee,  of,  635,  991. 
'  defendant,  trustee  made,  as  necessary  party,  985. 
denying  falsely  claim  of  plaintiff,  trustee  pays  costs,  993. 
discharge  in  bankruptcy,  trustees  entitled  to  costs  from  date  of,  992. 
disclaiming  trustee,  of,  198,  988. 

disclaimer  by  pleading,  198,  989. 
diecretion  of  Court,  are  in,  986  note  (c). 

but  this  does  not  deprive  trustee,  &c.,  of  right  to  costs,  987. 
documents,  trustee  suppressing,  pays  costs,  994. 
doubtful  construction,  in  case  of,  992. 

point  of  law,  992. 
dower  trustee,  of,  as  against  mortgagee,  985. 
enfranchisement  of  copyholds,  of,  may  be  charged  on  estate,  596. 
estate,  out  of,  may  be  given  under  Trustee  Act,  1037. 
excessive,  how  moderated,  638. 
executor,  of 

account,  of  taking,  when  disallowed,  &c.,  994. 

creditors'  action,  in,  entitled  to  costs  in  preference  to  plaintiff,  986. 
rule  at  law  formerly  different,  986. 

defaulting  executor,  of,  993. 

denying  assets  falsely,  deprived  of  costs,  993. 
or  relationship  of  next  kin,  994. 

improperly  retaining  balances,  992. 

interest,  where  he  is  ordered  to  pay,  as  for  breach  of  trust,  994,  995. 

real  estate,  right  to  recover  costs  out  of,  where  personal  exhausted,  986. 

set-off  of  debt  of,  against  costs,.  635. 

trustee,  of,  suing  to  recover  trust  estate,  993. 
expenses,  allowance  to  trustee  for,  634  et  seq.,  987.     See  Expenses. 
extra,  trustee  who  has  been  paid  between  party  and  party,  where  allowed, 

636,  637.  , 
fraud,  trustee  of  deed  tainted  by,  whether  allowed  his  costs,  689. 
fund  in  Court,  out  of,  986,  987. 
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ignorance,  trustee  falsely  pleading,  pays  costs,  994. 
improper  appointment  of  trustees,  of,  665,  669. 
infant,  trustee  acting  for  protection  of,  against  parent,  993. 
information,  of,  relator  responsible  for,  927. 
innocent  trustee,  of,  guilty  trustee  ordered  to  repay,  990. 
interest  on,  not  allowed,  637. 

inventory,  trustee  neglecting  to  make,  deprived  of  costs,  207. 
leasing  charity  lands  with  covenants  for  private  advantage,  trustee  de- 
prived of  costs,  542,  543. 
legatee's  suit,  in,  988. 
lien  of  solicitor  for,  703.    See  Solicitor. 
lien  of  trustee  for  expenses,  639,  G40.     See  LlEN. 

prevails  over  costs  of  adminstration  action,  639. 
lunatic  mortgagee  or  trustee,  of  vesting  order  as  to  estate  of,  1037. 
misconduct,  trustee  guilty  of. 

loses  right  to  reimbursement,  636. 

pays  costs  or  portion  thereof,  990  et  seq. 

where  misconduct  discovered  in  progress  of  proceeding,  991. 

where  proved  only  in  part,  990,  992;  or  tri-vial,  991,  992. 

purchase  of  trust  property  by  trustee  at  auction,  without  fraud,  991. 
misstatement  of  accounts  by  trustee,  993. 
mistake,  trustee  committing,  when  ordered  to  pay,  991. 
neglect  of  trustee,  of  proceedings  caused  by,  350,  546,  636,  990. 

trustee  neglecting  to  make  inventory  deprived  of  costs,  207. 
new  trustees,  of  appointing,  unnecessarily  or  improperly,  618,  665,  669, 

■    1036. 

under  Trustee  Acts,  1029,  1030,  1033,  1038. 
official  liquidator  not  entitled  to  same  latitude  as  trustee,  991. 
Parliament,  of  proceedings  in,  when  allowed  to  trustees,  580. 
party  and  party,  as  between,  985,  987. 

trustee  receives,  as  against  stranger,  985,  987. 

and  so  in  action  for  enforcing  invalid  trusts,  989. 
payment  out  of  Court,  of  petition  for,  where  trustee  respondent,  985. 
petition,  trustee  cannot  obtain  order  for  costs  by,  after  decree  passed,  988. 
plaintiff,  of,  having  no  interest  or  interest  which  ceases,  351. 
portions,  of  raising,  thrown  on  estate  charged,  412. 
professional  charges,  trustee  not  permitted  to  make,  630,  987. 
purchase,  improper,  by  trustee,  of  action  to  set  aside,  494. 
purchase,  of,  by  trustees  for  purchase,  505. 
receiver,  expense  of,  falls  on  tenant  for  life,  984. 

priority  of  costs  and  remuneration  of,  984,  987. 
recovered,  how,  by  trustee  as  against  e.  q.  t.  or  trust  estate,  986.     See  Ex- 
penses. 
refusal  to  transfer  trust  estate,  occasioned  by,  654,  655,  684,  685,  686. 
re-hearing,  none  for  costs  only,  988. 
relators  necessary  in  information  on  account  of,  927. 
retaining  balances  improperly,  trustee  fixed  with  costs,  992. 
retiring  from  caprice,  trustee  pays  costs,  672  :  secus  where  retiring  on  suf- 
ficient ground,  a. 
sale  by  trustees  to  raise  costs  and  expenses,  451. 

sale,  order  tor,  to  raise  costs,  whether  it  creates  trust  within  Trustee  Acts, 
1025,  1026,  1040. 

vesting  order  may  now  be  obtained  in  chambers,  1040. 
scale,  on  higher,  not  allowed  merely  because  fund  large,  1037. 
separate  estate,  out  of,  643,  762. 
set-off  against,  for  debt  of  executor,  635. 
set-off  for,  by  executor  against  legatee,  696. 

t  25  LAW  OF  TEUSTS. 
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solicitor's  lien,  how  affected  by,  696. 
setting  aside  deed,  of,  989,  990. 
setting  up  title  of  his  own,  or  trust  different  from  existing  one,  trustee 

pays  costs,  994.     See  285. 
Settled  Land  Act,  under,  trustee  may  reimburse  himself,  636. 
severing  in  defence,  costs  of  trustees,  260. 
solicitor  and.  client,  as  between,  987. 

alloVed  in  matters  between  e.  q.  t.  and  trustee  where  fund  in  Court, 

987.  ' 

creditors'  and  legatees'  suits,  in,  where  estate  deficient,  988. 
disclaiming  trustee,  not  allowed  to,  988. 

insurance  company,  allowed  to,  paying  in  under  Trustee  Relief  Acts, 
997. 
solicitor,  costs  of,  when  trustee,  281  et  seq.,  987.     See  Solicitoe. 
c.  q.  1.  obtaining  taxation  against,  637  note  (c),  642  note  (e). 
professional  charges  not  allowed  to,  when  trustee,  281,  987. 
specific  performance,  in  action  for,  trustee  when  entitled  to  charge,  on  es- 
tate, 432. 
taxation  of,  at  instance  of  c.  q.  i.,  637  note,(c),  642  note  (c). 
tenant  for  life,  incurred  by,  when  allowed  to  trustees,  636. 
tender  of,  to  party  whose  appearance  is  unnecessary,  1002, 1004. 
testamentary  expenses,  what  are,  644. 
trust  to  pay,  how  construed,  644. 

trustee,  of,  as  between  himself  and  stranger,  trustee  on  no  better  footing 
than  ordinary  litigant,  985,  986. 
as  between  himself  and  e.  q.  t.,  986  et  seq. 

costs,  charges,  and  expenses,  when  allowed,  412,  432,  634  et  seq.,  987. 
not  appearing  at  hearing,  may  pay  costs  of  day,  and  have  cause  re- 
heard, 988. 
secits  after  decree  passed,  988. 
priority  of,  987. 
where  fund  in  Court,  987. 
trustee  when  ordered  to  pay,  346,  985,  989  et  seq. 
Trustee  Acts,  under,  1027,  1035,  1037,  1038.     See  Thustee  Acts. 
Trustee  Eelief  Acts,  under,  1002  et  seq.    See  Trustee  E^lief  Aces. 
unfounded  claim,  of,  349. 
unsuccessful  application,  of,  trustee  pays,  985. 
void  deed,  trustee  of,  where  entitled  to  costs,  989. 

CO-TRUSTEES. 

acknowledgment  of  debt  by  one,  259. 
bankruptcy,  all  must  prove  in,  259. 
bankruptcy  of,  liability  of  co-trustee  for  costs,  634,  635. 
^        proof  for  trust  debt  how  to  be  made,  915. 

breach  of  trust,  each  is  responsible  to  c.  q.  t.  for  whole  liability  and  costs, 
908  et  seq. 
each  liable  for  concealing  or  permitting,  273. 
following  money  into  hands  of  co-trustee,  897. 
permitting,  is  liable  to  be  removed,  847. 
threatened  by  co-trustee,  duty  of  trustee  to  prevent,  274. 
cestui  que  trust  one  of,  cannot  hold  others  responsible  for  joint  breach  of 

trust,  918. 
contribution  between,  909,  910. 
conveyance,  all  must  concur  in,  260. 
custody  of  chattels  by,  295. 

,  of  deeds  may  be  committed  to  one  co-trustee,  681. 
delegation  of  office  to  co-trustee,  252  et  seq.     See  Delegation. 
in  case  of  discretionary  trust,  257. 
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disagreeing,  Court  will  exercise  power,  835. 

receiver  appointed,  983. 
dividends,  receipt  of,  by  one  co-trustee,  226,  260. 
duties,  may  Jiot  delegate  discretionary,  to  co-trustees,  207. 
following  trust  money  into  hands  of,  897. 
fraud  of,  co-trustee  not  liable  for,  253. 
indemnity  clause,  its  effect  as  to  co-trustees,  274,  275. 
investment,  in  making,  shbuld  not  rely  on  statement  of  co-trustee,  265. 
joint,  their  office  is,  258. 

must  jointly  give  receipts  for  principal  money,  259,  292. 

but  any  one  may  receive  dividends  or  rents,  260. 

must  all  prove  in  bankruptcy,  259. 

in  public  trusts  majority  binds,  259. 
legal  proceedings,  should  not  sever  in,  26Q. 
lend,  should  not,  to  one  of  themselves,  316,  325  ;    even  where  empowered 

to  lend  on  personal  security,  316. 
liability,  one  not  liable  for  acts  or  defaults  of  another,  263. 

nor  for  joining  pro  formd  in  receipts,  264  ;  provided  he  did  not  actu- 
ally receive  money,  264,  265. 

unless  money  permitted  to  lie  in  hands  of  co-trustee,  265. 
lien  for  overpayment  on  interest  of  co-trustee,  910. 
majority,  how  far  acts  of,  binding,  259,  260,  540,  547,  592,  597. 
Mercantile  Law  Amendment  Act,  how  affected  by,  909. 
notice  to  one  trustee,  effect  of,  259,  706. 
payment  to,  safe  course  is  to  pay  into  bank  to  joint  account,  292,  447,  448, 

473,  474. 
professional,  unprofessional  must  not  rely  on,  207. 
quorum,  Court  sometimes  allows  a  part  to  form,  260. 
receipts  for  money  by,  259,  292.     See  Receipt. 

co-trustee  joining  in,  when  liable,  264,  265,  292. 
rents,  receipt  of,  by  one  co-trustee,  225,  260. 

but  co-trustee  having  notice  of  misapplication  is  liable,  260. 
sale,  each  trustee  liable  for  conduct  of,  424. 
sale  to,  by  co-trustee  improper,  503. 
severing  in  action  or  defence,  costs  of,  260. 
solicitor,  co-trustee  should  not  rely  on,  207,  635. 

nor  in  general  employ  him  as  solicitor  to  trust,  281,  282,  635. 
solicitor  and  counsel  should  employ  the  same,  260,  261. 
survivorship  of  oflSce  of,  261,  262. 

notwithstanding  power  to  appoint  new  trustees,  262,  263. 
trust  money,  may  not  lend  to  co-trustees,  316,  325. 

may  not  permit  to  remain,  in  hands  of  co- trustees,  265,  292. 

may  not  trust  co-trustee  even  though  a  professional  person,  207. 

whether  one  co-trustee  should  permit  another  to  receive,  292. 
COUNSEL. 

advice  of,  trustee  acting  under,  how  far  protected,  207  note  (a),  346,  347,683. 

cestui  que  trust  entitled  to  copies  of  opinions  of,  680. 

co-trustees  should  act  By  same,  260,  261. 

opinion  of,  as  to  disclaimer,  trustee  entitled  to  take,  198. 

as  to  title,  trustee  for  sale  or  purchase  should  take,  432,  500. 

trustee  when  bound  to  produce,  975,  976. 
trustee  when  allowed  fees  paid  to,  198,  636. 
COUNTY  COURT. 

administration  of  trusts  in,  where  value  not  more  than  jESOO,  362. 
jurisdiction  of,  in  charities  whose  income  under  £50,  852  note  {(1),  932. 

appeal  from,  to  Chancery,  when,  932. 
payment  into,  of  trust  funds  not  exceeding  £500,  361. 
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pr6ceeding8  in,  under  Trustee  Acts,  1045. 
under  Trustee  Eelief  Acts,  998,  1008. 

COURT. 

Act  of  Parliament,  sanction  of  Court  to  application  for,  536. 
advice  of,  how  obtained  by  trustee,  618  et  seq. 
appeal  of,  constitution  of,  17. 

jurisdiction  of  judges  of,  in  lunacy,  1039. 
approval  of,  duties  of  persta  seeking  to  obtain,  487. 
assignment  of  fund  in,  711. 
Common  Pleas,  of,  could  dispense  with  husband's  concurrence  in  ezeca- 

tion  of  deed  by  wife,  35  note  (e). 
conversion  by  order  of,  151,  152. 

discretion  of  trustee,  when  Court  will  interfere  with,  523,  613  et  seq. 
equity,  trustee  cannot  come  into  Court  of,  for  own  benefit,  284. 
fund  in,  stop-order  on,  priority  by  obtaining,  711,  712. 
investment  by,  on  mortgage  formerly  not  ordered,  313 ;  seeus  now,  308. 
leave  of,  to  concur  in  sale,  619,  620. 
leave  of,  to  institute  or  defend  action,  597. 
mortgage,  may  direct  money  to  be  raised  by,  427. 
power,  when  and  how  Court  will  exercise,  834  et  seq. 
powers  of  trusted,  control  of  Court  over  exercise  of,  613  et  seq. 
purchase  by  trustees  of  fund  ih,  505. 
sale  by,  conduct  of,  to  whom  given,  449.  450. 

conversion  when  effected  by,  151,  152. 

debts,  for  payment  of,  jurisdiction  to  order,  454. 

order  for,  binds  equitable  interests,  1010. 

purchaser  under,  may  apply  for  appointment  of  new  trustee,  1032. 

surplus  proceeds  of,  devolution  of,  151. 
■   sale  to  trustees  for  sale  authorized  by,  488,  489. 
sanction  of,  when  required  to  exercise  of  powers  by  trustees,  350,  442,  449, 

501,  503,  536,  617,  618,  669. 
Settled  Land  Acts,  powers  of  Court  under,  560,  566,  568,  569,  570. 
Supreme  Court  of  Judicature,  constitution  of,  17. 
trust  money  may  be  paid  into,  360.     See  Payment  into  Couet. 
trustee  appointed  by,  powers  of,  471,  472. 

paying  under  order  of,  not  entitled  to  release,  359. 

validity  of  acts  of,  which  Court  would  sanction,  573. 

COVENANT. 

^annuity,  to  secure,  how  far  a  charge  on  covenantor's  property,  141. 

cestui  que  trust,  action  by,  to  enforce,  853. 

conversion  by,  939,  942. 

Conveyancing  Act,  1881 ,  provisions  of,  as  to  covenant  binding  heirs,  206. 

copyholds,  to  surrender,  makes  covenantor  trustee  within  Trustee  Acts, 

1011,  1041. 
executor,  by,  to  whom  lease  granted  for  benefit  of  estate,  442  note  (t). 
future  property,  to  settle — 

avoidance  of,  under  Bankruptcy  Act,  1882,  80. 

execution  creditor  of  settlor,  right  of,  as  against  c.  q.  t.,  224. 

following  money  into  land  purchased  by  covenantor,  896,  897. 

implied  trust  arises  by  virtue  of,  141. 

infant /erne  covart,  by,  39. 

trustee  bound  to  enforce,  288,  902. 

trustee  entitled  to  assume  due  performance  of,  207.        ' 
"grant"  under  Lands  Clauses  Act,  implies  covenants  for  title,  687. 
"  grart  bargain  and  sale  "  under  Yorkshire  Registry  Acts,  687. 
heir  or  devisee  when  bound  by,  206. 
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incumbrances,  that  property  is  free  from,  effect  of,  'YIS,  719. 
indemnity,  for,  against  covenants  in  lease,  when  to  he  given,  444,  445. 
infant  by,  effect  of,  39. 
land,  to  convey,  on  trust  to  sell,  next  of  kin  when  entitled  to  benefit  of, 

949,  950. 
lease,  in,  for  trustees'  private  advantage,  improper,  542,  543. 

money,  to  lay  out,  in  purchase  of  land,  heir  when  entitled  to  benefit 

of,  942  et  seq. 
performance  of,  evidenced  by  receipt  for  rent,  439. 
renewal  of  lease,  for,  trustee  does  not  enter  into,  425,  443  note  (1). 
trustee  legally  liable  on,  238. 
•  neglect  by  trustee  to  enforce,  liability  for,  288,  902. 
production  of  title  deeds,  for,  right  of  purchaser  to,  438,  443,  444. 
quiet  enjoyment,  for,  effect  of,  as  exoneration  of  charge,  718. 
satisfaction  of  covenant  by  subsequent  gift  or.  legacy,  401.  See  SatisJ-ac- 

TION. 

seised,  to  stand,  to  use  of  stranger  in  blood,  not  enforced  in  equity,  80. 
stock,  to  transfer,  liability  of  trustee  for  not  entbrcing,  902. 
trustees  for  sale,  by,  for  title,  441,  442. 

to  produce  deeds,  438,  443,  444. 
voliintary,  carries  consideration  at  law,  80. 

cestui  que  trust,  action  by,  to  enforce,  853. 

not  specifically  executed  in  equity,  80,  947. 

may  acquire  support  from  valuable  consideration   ex  post  facto,  81 
note  [f). 

payable  out  of  assets  before  legacies,  80,  81,  note  (/). 

to  lay  out  money  in  land  not  enforceable  by  heir,  aemble,  947. 
words,  what,  suffice  to  give  rise  to.  206. 

COVERTUEE.     See  Makeied  "Woman. 

CRANWOETH'S  (LORD)  ACT,  451,  583,  647,  .648.  See  Lord  Cranwobth's 

Act. 
CRASSA  NEGLIGENTIA.     See  Negligence. 
CREATION  OF  TRUST. 
,    act  of  party,  by,  21. 

cestui  que  trust,  existence  of  same,  essentia].,  106. 
charity,  in  favour  of,  54. 
chattels,  of,  53. 
copyholds,  of,  53. 
deed  when  requisite  for,  52. 

formalities  requisite  for,  under  Statute  of  Frauds,  55  et  seq. 
imperfect,  where  some  further  act  is  intended,  67. 
intention  by  settlor  to  create  trust  essential,  82. 
lands,  of,  53  et  seq.     See  Frauds,  Statute  of. 
law,  by  operation  of,  21. 

legal  interest  must  be  actually  vested  in  trustee  where  capable^ of  transfer, 
69,  70. 
where  property  is  incapable  of  transfer,  quaere,  70  et  seq. 
mortgage  money,  of,  54. 
parol,  by,  when  effectual,  51,  53,  54,  65. 
parties  to,  Chap.  iii.  21 — 46. 

settlor,  who  may  be,  21  et  seq.    See  Settlor. 
trustee,  who  may  be,  29  et  seq. 
precatory  words,  by,  130  et  seq. 
property,  what  may  be  subject  of,  Chap.  iv.  47 — 50. 
testamentary  instrument  when  requisite  for,  58,  60. 
transmutation  of  possession  not  necessary  where  trust  perfectly  created,  67. 


Ii24  INDEX. 

[The  paging  refers  to  the  [*]  pages.  ] 

CSEATION  OF  TRUST— continued. 

Wills,  Statutes  of,  how  affected  by.  Chap.  v.  sect.  3,  57 — 66. 
writing  when  requisite  for,  55  et  seq. 

CREDITOR.    See  Debt. 

acquiescence,  when  bound  by,  in  purchase  by  trustee,  496. 

administrator  how  protected  against,  362. 

adoption  of  trust  deed  by,  513,  522. 

advertisement  for,  by  executors,  362. 

assets,  right  of  creditor  to  recover,  from  legatees,  356,  357. 

business  carried  on  by  trustee,  rights  of  creditor  of,  639,  640. 

confirmation,  when  bound  by,  498. 

costs  of  administration  action  by,  986,  987,  988. 

enforcement  of  trust  by,  515. 

execution  by,  794,  795  ;  equitable,  795  et  seq.    See  Judgment. 

execution  creditor  may  purchase  goods  sold  under  execution,  490. 

taking  trust  estate  under  execution,  bound  by  trust,  224,  245,  247. 
executors,  how  protected  against  creditors  of  testator,  362. 

rights  of  creditor  as  against,  477. 
fraud  upon,  by  agreement  for  preference,  523. 
laches,  when  barred  by,  923. 

maintenance  of  debtor,  how  far  entitled  to  benefit  of  trust  for,  99  et  seq. 
married  woman,  of,  restraint  on  anticipation  when  ineffectual  as  against, 769. 

rights  of,  against  separate  property,  764,  771,  773.    See  Married 
Woman. 
pari  passu,  all  creditors  now  rank,  206,  238,  525. 

priority  of,  over  legatee  under  trust  for  payment  of  debts  and  legacies, 
523,  524. 

over  pei-son  claiming  under  voluntary  bond  or  covenant,  81  note  ( / ). 
purchase,  may,  on  sale  by  sheriff,  490. 
receiver  when  appointed  at  instance  of,  856. 
separate  property  of  married  woman,  his  remedies  against,  764,  773.     See 

Married  Woman. 
settlements,  voluntary  or  otherwise,  when  invalid  as  against,  77,  78,  81, 

82,  518. 
specialty,  priority  of,  524,  525. 

subsequent,  voluntary  settlement  when  defeasible  by,  77,  78,  81,  82,  518. 
trust  for  payment  of  creditors,  509  et  seq.     See  Debt. 

when  irrevocable,  515,  516. 

their  rights  cannot  be  defeated  by  means  of  99  et  seq. 
voluntary  settlement  when  void  against,  77,  78,  81,  82,  518. 

CREDITORS'  DEED.     See  Debt,  trust  for  payment  of  debts. 
adoption  of,  by  creditor,  513. 
communication  to  creditor,  effect  of,  516,  517. 
disputed  debt,  522. 

fraudulent,  when,  under  13  Eliz.  c.  5,  77  et  seq.,  510,  518. 
general  words  in,  effect  of,  510  note  (a), 
inspector  under,  profiting  by  fiduciary  character  is  constructively  a  trustee, 

187,  279. 
mortgagee,  proof  by,  521. 

new,  trustees  of,  appointment  of,  by  Court,  1030. 
time  for  creditors  to  come  in,  522. 
trustee  of,  making  payment  by  mistake,  not  accountable,  349. 

purchase  of  trust  property  by,  when  permitted,  489. 

time  when  he  should  begin  to  act,  514. 
whether  revocable  or  irrevocable,  515,  516. 

CRIMINAL  ACT. 

trustee  whether  liable  for  acts  of  tigent  or  stranger,  294,  295. 
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alien,  when  entitled  to  benefit  of  trust  for,  45,  95. 

bona  vacantia,  Crown  can  sue  for,  without  inquisition,  05,  96. 

where  e.  q.  t.  dies  intestate  and  without  next  of  kin  Crown  takes  re- 
siduary personalty,  161,  285. 

but  executor  where  appointed  takes  as  against  Crown,  61,  285. 
cestui  que  trust,  may  be,  43. 
conversion,  excluded  by  doctrine  of,  940. 
Court  of  Equity  has  no  jurisdiction  over  conscience  of,  30. 
debt,  extent  for,  817,  818. 
'  registration  of,  809. 

search  for,  on  purchase  of  land,  500,  810,  811,  812. 
escheat,  claiming  by,  whether  bound  by  Trustee  Act,  12. 
Exchequer,  Court  of,  jurisdiction  of.  as  affecting  Crown,  30. 
executor,  right  of,  to  residue  as  against,  61. 
extent  from,  what  property  bound  by,  817,  818     See  Extent. 
felon,  fights  of  Crown  on  conviction  of,  27  et  seq. 
forfeiture,  taking  by,  whether  bound  by  trust,  247. 
'   Frauds,  Statute  of,  whether  bound  by,  54. 
gift  by  subject  to,  formalities  requisite  to,  43,  44. 
inquisition  when  necessary  to  perfect  title  of,  95,  819. 
Intestates'  Estates  Act,  1884,  sale  under,  of  real  estate  to  which  Crown,  en- 
titled, 44,  1040.  ' 
licence  of,  required  to  conveyance  to  corporation  upon  trust,  32. 

or  conveyance  upon  trust  for  corporation,  44. 
parens  pairix,  is,  927. 
prize  of  war  vests  in,  22. 

warrant  for  distribution  of,  does  not  constitute  Crpwn  trustee,  22. 
recognizances  to,  registration  of,  809  note  (e). 
resulting  trust  in  favour  of,  22,  161. 
sale  of  estate  of.  Trustee  Acts  extehded  to,  1040  note  (a). 
Settled  Land  Acts,  bound  by  exercise  of  powers  of,  553. 
statute,  when  bound  by,  55. 
trust,  how  it  m^-y  create,  21 ,  22,  52. 
trustee,  anciently  could  not  sustain  character  of,  2. 

secus  in  modern  times,  9,  30. 

but  qmere  as  to  power  of  enforcing  trust  against  Crown,  30. 

nor  can  Crown  be  trustee  as  respecis  treaty  with  another  soveieign, 
30  note  (a). 
Trustee  Acts  extended  to  trustees  of  private  estates  of  sovereign,  1013, 1040. 
use,  can  declare,  by  letters  patent,  52. 

vesting  order,  when  to  be  served  with  petition  for,  1019,  1031. 
visitor  of  charity,  when  Crown  is,  and  how  powers  exercised,  530. 
will  of  sovereign,  trust  may  be  created  by,  22. 
CUETESY. 

adverse  possession  of  stranger  excludes  right  of,  734. 
death  of  wife,  does  not  arise  until,  748  note  (i). 
dower  distinguished  from,  736,  737. 
equitable  estate,  of,  11,  723. 

not  where  husband  an  alien,  733. 
.     whexe  feme  covert  had  equitable  seisin,  734. 

notwithstanding  trust  for  separate  use,  735,  736. 

money  to  be  laid  out  in  land,  734. 

why  curtesy  and  not  dower  allowed,  737. 
money  to  be  laid  out  in  land  is  subject  to,  939. 
seisin,  what  required  to  give,  723,  733  et  seq. 
tenant  by,  anciently  not  liable  to  execution  of  use,  3. 

but  held  bound  by  trust,  9,  10,  12,  15,  246. 
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CURTESY— ran«»Merf. 

powers  of,  under  Settled  l^and  Acts,  553,  554. 
trust  estate,  of,  permitted,  11,  221,  733. 
use,  pot  admitted  of,  3 

CUSTODY. 

title  deeds,  of,  who  entitled  to,  679  et  seq. 
trust  chattels,  of,  294  et  seq. 
vouchers,  of,  449. 

CUSTOM. 

descent,  as  to,  governs  descent  of  equitable  interest,  824. 
gavelkind,  of,  25,  26.     See  Gavelkind  Lands. 
surrender  to  use  of  will,  restraining,  721. 

CUSTOMARY  FREEHOLDS. 

copyholds,  are  now  regarded  as,  248,  721. 
devise  of,  how  effected,  721,  722. 
equitable  interest  in,  how  devised,  722. 
Statute  of  Frauds,  are  within,  722. 

CY  PRES. 

marriage  articles,  under,  Court  will  execute  settlement  cy  pres,  113. 

DAMAGES. 

mere  right  to,  cannot  be  set  off  against  debt,  701. 
,       trustee,  recovered  against,  when  chargeable  on  trust  estate,  638. 

DAUGHTER. 

advancement,  doctrine  of  presumption  of,  applies  to  daughters,  177. 

"  heirs  female,"  "  heirs  of  body  "  or  "  issue  "  in  marriage  articles  include 
daughters,  114. 
limitatation  to,  how  executed,  115. 

younger  child,  treated  as,  entitled  to  portion,  388. 
DEATH. 

cestui  que  trust,  of,  346. 

presumption  of,  by  disappearance  for  seven  years,  348,  349. 
DEBENTURES  AND  DEBENTURE  STOCK. 

choses  in  action,  are,  within  Bankruptcy  Act,  243. 

distinction  between,  considered  as  investment,  319. 

railway  company,  of,  trustees  when  authorized  to  invest  in,  312,  319,  320. 

DEBT. 

accumulation  of  income  for  payment  of,  when  lawful,  93. 

acknowledgment  of,  by  one  trustee,  259. 

assete  for  payment  of,  what  are.  825  et  seq.    See  Assets. 

assignable  now  under  36  &  37  Vict.  c.  66,  72;  but  assignment  must  be  in 

writing  and  notice  given,  ib. 
assignee  of,  bound  by  equities  affecting'  assignor,  697. 

notice  to  debtor  to  be  given  by,  697,  702. 
bond  creditors  cannot  receive  more  than  amount  of  penalty,  527. 
breach  of  trust  gives  rise  to,  906. 

buying  up  debt  on  trust  estate,  trustee  disqualified  from,  276  et  seq. 
charge  of  debts,  effect  of,  as  to  conferring  fee  in  devises,  218. 

makes  land  equitable  assets,  825. 

power  to  sell  and  give  receipts  when  and  in  whom  implied  by  reason 
of,  461  et  seq. 

when  barred  under  Statute  of  Limitation,  878,  879. 
composition  of,  b/  trustee,  or  executor,  590,  591,  592. 

of  his  own  debt,  479,  480. 
executor,  duty  of,  to  discharge  debts  out  of  assets,  338. 
executor,  from,  to  estate,  duty  of  co-executor  to  get  in,  273. 
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DEBT — continued. 

executor,  sale  or  mortgage-  of  assets  by,  for  payment  of  his  own  debt,  479, 

480. 
devise  to  debtor  does  not  create  lien  on  estate,  912. 
husband  when  liable  for  debts  of  wife,  790,  793. 
imprisonment  for,  defaulting  trustee  when  liable  to,  916  et  seq. 
infant,  debts  contracted  by,  for  necessaries,  521.     See  Infant. 
interest  on,  when  allowed  under  creditor's  deed,  525  et  seq.     See  Inter- 
est. 
judgment,  execution  of,  against  equitable  estate,  795  et  seq.      See  JiiDO- 

MENT. 

Limitations,  Statutes  of,   debts  barred  by,  not  revived  by  trust  for  pay- 
ment, 519.    See  Limitations,  Statutes  of. 
executor  may  pay,  before  decree,  590;  or  retain  his  own  debt,  590. 
statute  will  not  run  after  commencement  of  trust,  520. 
trust  to  sell  and  pay  debts  where  no  part  of  produce  of  sale  set 
apart,  520,  877  note  (c).  • 
order  of  payment  of,  in  administration  of  assets,  525  et  seq.     See  Assets. 
under  trust  for  creditors,  523  et  seq. 

creditors  paid  pari  passu,  in  absence  of  contrary  directions,  524. 
creditors  paid  before  legatees,  523,  524. 

whether  trustee  and  executor  may  pay  his  own  debt  first,  525. 
outstanding,  duty  of  trustees  and  executors  to  get  in,  287  et  seq.  i 
payment  into  Court  when  ordered  on  admission  of,  980. 
purchase  of,  by  trustee  or  other  person  in  fiduciary  position,  276  et  seq. 
real  estate  liable  to  payment  of,  457. 
release  of,  by  trustee  or  executor,  590,  591,  592. 
'        residue,  as  between  tenant  for  life  and  remainderman  of,  how  to  be  pro- 
vided for,  302. 
retainer  of,  by  executor  or  administra;tor,  273,  278,  590. 
sale  for  payment  of  debts,  powers  of  Trustee  Acts  in  case  of,  1025,  1026. 
satisfaction  of,  by  subsequent  advance  or  legacy,  405  note  (ft),  406,  40,^. 

small  circumstances  sufficient  to  rebut  presumption  of,  406. 
secret  agreement  by  debtor  with  creditor,  523. 
simple  contract,  by,  206,  524,  906.     See  Simple  Conteact. 

interest  on,  when  allowed  under  creditors'  deed,  525. 
specialty,  by,  206,  524,  906.     See  Specialty  Debt. 

carries  interest  to  time  of  payment  even  though  released  by  creditors' 
deed,  527. 
tenant  for  life  of  residue  not  entitled  to  enjoyment  in  specie  of,  300. 
trade,  ti-ustee  carrying  on,  is  perscaially  liable  for,  238. 
trust  for  payment  of  debts,  Chap.  xx.  509 — 527. 

accumulation,  by  way  of,  excepted  from  Thellusson  Act,  93.     . 
act  of  bankruptcy,  when  committed  by  creation  of,  511  et  seq. 
adoption  of,  by  creditor,  522. 
assignment  executed  abroad,  512,  513. 
communication  to  creditor,  effect  of,  516,  517. 

creditor  not  bound  by,  in  creditors'  deed,  unless  terms  strictly  ful- 
filled, 513. 
when  entitled  to  benefit  of  creditors'  deed,  522. 
debts  payable  under,  519  et  seq. 

where  by  deed,  debts  arising  at  date  thereof,  519. 

where  by  will,  debts  owing  at  death  of  testator,  519;  unless 

contrary  intention,  ib. 
order  of  payment  of,  523,  524,  525. 
discretion  of  trustees  to  admit  claims,  523. 
equitable  assets,  land  devised  upon,  is,  825. 
executor,. where  trustee  is  also,  525. 
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DEBT — contirmed. 

trust  for  payment  of  debts — continued. 
fraud,  avoided  by,  509. 

question  of,  is  one  of  fact,  511  note  (a). 
fraudulent  conveyance  by  trader,  510. 
fraudulent,  when  trust  is,  within  13  Eliz.  c.  5,  510,  518 
interest,  allowance  of,  525  el  seq. 
irrevocable,  when,  515. 

if  trustee  be  himself  a  creditor,  517. 
legacy  duty  when  payable  by  creditors  under,  520. 

Limitations,  Statutes  of,  application  of,  519,  520,  521,  877  note  (c),  878.  • 
mortgagee  or  other  secured  creditor,  rights  of,  521,  522. 
personalty,  out  of,  when  nugatory,  509,  520,  521. 
post  obit  trust,  whether  recoverable,  518. 
repudiation  of,  by  creditor,  523. 

resumption  by  trustees  of  property  under  creditors'  deed,  523. 
'  revocable,  unless  communicated  to  creditors,  516,  517. 

nature  of  revocable  trust,  517. 
time,  trust  for  creditors  who  come  in  within  certain,  522. 
time  within  which  trustee  should  execute,  457  et  seq. 
trader  ^nd  non-trader,  distinction  between,  under  old  bankruptcy  laws, 
510. 
abolished  under  recent  Act,  514 . 
trustee,  duties  of,  under.  Chap.  XX.,  sect.  3,  519 — 527. 

cannot  contest  debt  under  creditors'  deed  for  which  he  has  per- 
mitted creditor  to  sign,  522. 
inquiries  by  author  of  trust,  he  is  bound  to  answer,  448. 
purchase  of  trust  property  by,  when  upheld,  488. 
time  when  he  should  begin  to  act,  514. 
unclaimed  dividends,  trustees  not  entitled  to,  525. 
validity  of,  509  et  seq. 
voluntary,  how  far  revocable,  518. 
will,  by,  how  to  be  exercised,  460. 

for  payment  of  debts  out  of  personalty  nugatory,  509. 
secus  out  of  realty,  509. 

purchaser  under,  when  bound  to  see  to  application  of  purchase 
money,  456  et  seq. 
trustee,  of,  has  no  priority  over  others,  524. 
DEBTOfiS'  ACTS  (32  &  33  Vict.,  c.  62  ;  41  &  42  Vict.  c.  54),  900  note  (6). 

de&ulting  trustee  when  liable  to  imprisonment  under,  916  et  seq. 
DECLAEATION  OF  TEUST. 

averment  of  trust  at  common  law,  51;  must  not  contradict  or  be  repugnant 

to  instrument,  51. 
chaf  ity  in  favour  of,  54,  533. 
chattels,  of;  53, 
common  law,  at,  51,  52. 

conveyance  to  trustees,  in  case  of,  how  to  be  made,  505,  506, 
copyholds,  of,  53, 
deed  when  requisite  for,  52. 

formalities  requisite  to,  under  Statute  of  Frauds,  55  et  seq, 
Frauds,  Statute  of,  53  et  seq. 

interests  within  the  Act,  53,  54,  55. 
what  formalities  required,  55,  56,  57. 
husband,  gift  by,  to  wife  whether  effectual  as,  68  ;  semhle  not,  69. 
ineffectual  transfer  not  held  to  operate  as,  74. 
lands,  of,  53  et  seq.    See  Frauds,  Statute  op. 
lunatic  or  idiot,  by.  jurisdiction  in  equity  to  set  aside,  26. 
married  woman,  of  reality  of,  in  her  favour,  780. 
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DECLARATION  OF  TRVST— continued 
mortgage  money,  of,  54. 
parol,  when  sufficient,  51,  53. 

subsequent  parol  declaration  does  not  affect,  54. 

devisee  made  trustee  on  lace  of  will,  and  parol  declaration  of  trust  for 
stranger,  64,  65. 
perfect,  when,  67,  68. 
reference,  by,  how  to  be  framed,  506,  507. 
testamentary  instrument  when  requisite  for,  58,  60. 

transmutation  of  possession  not  necessary  where  trust  perfectly  created,  67. 
unattested  will  inoperative  as,  58. 
Wills,  Statutes  of,  effect  of.  Chap,  v.,  sect.  3,  57—66. 
writing  when  requisite  for,  55  et  aeq. 
DECREE. 

account,  'for,  does  not  operate  as  judgment,  804  note  (o). 

conveyance,  for,  under  Trustee  Acts,  effect  of,  1026. 

costs,  trustee  should  ask  for,  before  decree  passed,  988. 

exchange,  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  1026. 

judgment  has  same  effect  as  804. 

lien,  creates,  upon  real  estate,  830  note  {/);  but  see  810,  811. 

partition,  for,  makes  legal  owner  a  trustee  within  the  Trustee  Act,  1026. 

payment  into  Court  before,  when  ordered,  977,  978  ;  after,  when,  979. 

sale,  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  1025. 

Court  may  make  vesting  order  after,  1026. 
specific  performance,  for,  makes  legal  owner  a  trustee  within  Trustee  Act, 

1026. 
trustees,  powers  of,  suspended  by,'  617. 

seeas,  if  action  brought  but  no  decree,  617,  618. 

but  decree  does  not  release  trustee  from  £is  duties,  618. 
DE  DONIS,  STATUTE  OF, 

estate  par  autre  me  not  within,  694. 
estate  tail  created  by,  693. 
DEED. 

acceptance  of  trust,  whether  it  should  be  by,  205,  206. 

chattel  interest  in  lands  (other  than  copyhold),  assignments  of,  void  unless 

by  deed,  693. 
construction  of,  in,  earlier  words  held  to  prevail,  aecus  in  will,  212. 
custody  of,  may  be  committed  to  one  trustee,  680,  681. 
delivery  of,  38,  75, 
disclaimer  of  trust  or  estate,  when  requisite  for,  197,  198,  199. 

of  married  woman's  interest  in  land  must  be  by  deed  a-cknowledged,  199. 
equitable  interests  usually  assigned  by,  693. 
impeachment  of,  on  petition  under  Trustee  Relief  Act,  1001,  1002. 
infant,  by,  38. 
lunatic,  by,  when  void,  26. 

parties  to,  where  good  as  between,  though  void  as  against  others,  512. 
title,  of,  679.    See  Title  Dbed. 
use,  to  prove,  when  required,  52. 
will, contrasted  with,  58  ;  and  see  85,  194. 

instances  of  deed  in  form,  testamentary  in  character,  58  note  (6). 
DEFAULTING  TRUSTEE.     See  Beeach  of  Trust. 
costs  of,  991,  992. 
when  liable  to  attachment,  916  et  seq. 

DEFENCE. 

equitable,,  recognized  in  all  Courts,  678. 

DEFENDANT.    See  Costs. 

where  legal  process  lost  through  default  of,  equity  aids,  888. 
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DEFINITION. 

settlement,  of,  under  Settled  Land  Act,  550  note  (a). 
C     tenant  lor  liie,  of,  under  Settled  Land  Act,  553,  622. 
trust,  of,  13. 
use,  of,  2. 

DELAY.     See  Laches.. 

DELEGATION. 

appointment  of  attorney  or  proxy,  distinguished  from,  258. 
.  conveyance  of  trust  estate  does  not  transfer  powers,  257. 
discretionary  trust,  of,  actually  void,  257. 

though  to  co-trustee  or  co-executor,  257. 
executors,  distinguished  at  law  and  in  equity  as  to,  256,  257. 
office  of  trustee,  of,  not  permitted,.  252. 

unless  by  settlor's  direction,  253,  254,  275. 

or  where  moral  necessity  for  it,  e.  g.  transmission  of  money,  254. 
where  trustee  acts  as  agent  he  cannot  legally  retain  money,  254. 
receipts,  of  power  of  signing,  471. 
trustee  for.  sale  may  not  delegate  trust,  but  may  employ  agent,  254,  424. 

DELIVERY. 

deed,  of,  38,  75. 

money,  of,  voluntary,  whether  any  resulting  trust  upon,  145. 
DEMURREE. 

Limitations,  Statutes  of,  right  to  raise,  by  way  of  demurrer,  869. 

pleading  in  lieu  of,  under  new  practice,  869. 
DENIAL. 

false,  executor  or  trustee  making,  fixed  with  costs,  993. 
DEPOSIT. 

lien,  by  way  of,  is  not  subject  to  Bankruptcy  Act,  244. 

sale  by  auction,  on,  duties  of  trustees  as  to,  448. 

title  deeds,  of,  effect  of,  246.     See  Moetgage,  equitable. 

trust  money,  of,  vfith  bankers  of  trustees,  295  et  seq. 

trustees  for  purchasing  may  make,  501. 
DERIVATIVE  EQUITIES. 

trustees  not  liable  for,  without  notice,  344,  345. 
DESCENT.     See  Heib.  < 

assets  by,  10.  825. 

broken  by  devise  upon  trust  to  convey  to  heir,  824. 

equitable  estate  descends  as  legal  estate,  823. 
though  there  be  lex  loci,  823. 
so  iia  copyholds,  gavelkind  lands,  &c.,  824. 
possessio  fratris,  723,  824. 

executory  trust  of  gavelkind  lands  under,  825. 

half  blood  may  now  inherit,  824. 

proceeds  of  sale  of  gavelkind  lands  descend  to  common  law  heirs,  821. 
>  "DESIRE." 

may  raise  a  trust,  130,  641. 
DEVASTAVIT,  251,  356,  357,479.     See  Exbcutoe. 
DEVISE.    See  Will. 

consideration,  a  devise  implies,  130. 

debts,  for  payment  of,  509. 

equitable  interest  passes  by,  720,  833. 
in  copyholds,  721,  722. 

estate  contracted  to  be  sold,  legal  estate  in,  when  passing  under,  233. 

general  devise,  effect  c^  226  ;  as  to  trust  estates,  226 ;  as  to  estates  con- 
tracted to  be  sold,  227. 
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implied  by  word  "  trustee,"  215. 

land  of,  includes  money  directed  to  be  laid  out  on  land,  941. 

legal  estate,  when  passing  under  devise  to  trustees,  218,  219.     See  Legal 

Estate. 
mortmain,  devise  upon  secret  trust  in,  whether  void  at  law,  63,  66. 
resulting  trust  for  heir,  when  arising,  143,  149.     See  Eesulting  Tetjst. 
"securities  for  money,"  mortgage  in  fee  passes  under,  228. 
several,  to,  good  as  to  one,  void  as  to  another,  63. 

to  alien  and  British  subject  upon  trust,  40. 
trust,  of,  720,  833 ;  in  freeholds,  720  ;  in  copyholds,  721 ;  in  customary 

freeholds,  721,  722. 
trust  estate,  when  passing  under,  236  et  seq. 

not  when  charge  of  debts  or  direction  to  sell,  227. 
or  complicated  limitations,  227. 
or  gift  to  woman  for  sepa-rate  use,  228. 
trustee,'to,  when  to  be  construed  to  pass  fee  simple,  220. 
trustee,  whether  he  ought  to  devise  trust  estate,  229  et  seq. 

where  gift  is  to  him  and  his  "  assigns,"  231  et  seq. 
unlawful  trust  upon,  not  void  merely  because  trustee  means  to  execute 
trust,  63. 
secus,  if  the  devise  had  been  procured  by  fraud,  63. 
uses,  to,  when  legal  estate  passes  to  trustee  under,  219. 

DEVISEE. 

"  assign  "  of  trustee,  whether  devisee  is,  231,  232. 

creditors,  how  far  devisee  a  trustes'for,  279. 

debtor,  of,  liable  to  specialty  creditor,  206  ;  now  to  simplecontract  debts, 206. 

declaration  of  trust,  parol  or  unattested,  not  binding  on,  59. 

except  in  case  of  fraud,  61. 
fraud  by,  constructive  trusteeship  created  by,  61. 
incumbrance,  effect  ef  purchase  of,  by  devisee,  279,  280. 
receipt  of,  purchaser  when  discharged  by,  465,  469,  470. 
renewing  lease,  where  the  devise  subject  to  debts,  holds  for  benefit  of  all 

parties,  181. 
retainer  of  debt  by,  830  and  note  (d). 

secret  trust,  devisee  must  discover,  63,  64.  And  see  Unlawful  Trust. 
trust,  upon,  where  no  trust  declared,  holds  for  heir  or  residuary  devisee,  65. 
trustee,  ot,  is  bound  by  trust,  246. 

where  sale  to  trustee  set  aside,  is  entitled  to  money,  494. 

whether  competent  to  execute  trust,  230  et  seq.,  2.57. 
unlawful  truslj,  secret  engagement  by  devisee  to  execute,  63. 
vesting  order  as  to  estate  of,  when  made,  1015.     See  Trustee  Acts. 

DEVOLUTION.     See  Descent. 

equitable  estate,  of,  723,  823  et  seq.     See  Equitable  Estate. 
legal  estate,  of,  in  trustee,  221  et  seq.     See  Legal  Estate. 

DIRECT  TRUST.     Chap.  viii.  sect.  1, 108—130.     See  Express  Trust. 

DIRECTION. 
.   maintenance,  as  to,  whether  trust  implied  by,  137. 
trustee  required  to  do  act  at  direction  of  c.  q.  /. ,  614 

DIRECTOR. 

accepting  fully  paid-up  shares  from  promoter,  liability  of,  903,  904. 

borrowing  money  in  excess  of  powers,  position  of,  595. 

breach  of  trust  committed  by  company,  director  not  personally  liable  for,  191. 

notice  to,  of  assignment  of  shares,  709. 

paying  dividends  out  of  capital  cannot  plead  Statute  of  Limitations,  901. 

profit,  cannot  make,  by  his  oflB.ce,  279. 
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DIRECTORY. 

clause  in  will  for  settlement  of  chattels.  122  et  seq.    See  Executory  Tbust. 
powers,  600,  601. 

DISABILITY. 

persons  under,  when  barred  by  Statutes  of  Limitation,  867  et  seq. 
trustee,  of,  statutes  remedial  of.     See  Trustee  Acts. 
to  purchase  trust  estate,  484  et  seq.    See  Purchase. 

DISAGREEMENT. 

co-trustees,  between,  Court  exercises  power  in  case  of,  835. 

a  ground  for  appointment  of  a  receiver,  983. 
DISCHARGE. 

bankrupt  of  trust  debt  how  far  barred  by,  915,  916. 

executor,  of,  from  office,  673. 

receiver,  of,  984. 

trustee,  of,  from  office.  Chap,  xxv.,  645 — ^73. 

by  application  to  Court,  670  et  seq. 

by  appointment  of  new  trustees  by  Court,  1032. 

by  consent  of  c.  q.  t. ,  645. 

by  virtue  of  special  or  statutory  power,  646  et  seq.    See  New  Trustees. 
DISCLAIMER,  196  et  seq. 

acts  may  be  shown  by,  198. 

agent  to  trust,  trustee  disclaiming  may  act  as,  198. 

answer  in  Chancery,  by,  198. 

chattels,  of,  199. 

conveyance,  disclaimer  should  not  be  by  way  of,  197. 

copyjliolds,  of,  as  affecting' lord  of  manor,  237. 

costs  of  disclaiming  trustee,  198,  988,  989. 

counsel,  trustee  may  take  opinion  of,  as  to  disclaimer,  198. 

creditors'  deed,  by  trustee  of,  510.  , 

deed,  by,  when  requisite,  197,  198. 

delay,  disclaimer  should  be  made  without,  197. 

but  need  not  be  \\rithin  any  particular  time,  197. 
disclaiming  trustee  may  act  as  agent  to  trust,  198. 

may  purchase  trust  property,  485. 

appointmentment  of  new  trustee  in  place  of,  656. 
effect  of,  200. 
equity,  in,  by  answer  or  at  bar,  198. 

by  evidence  of  conduct,  l98. 
failure  of  tpustee  by  reason  of,  relief  of  c.  q.  t.  in  case  of  833. 
form  of,  197,  198. 

heir  of  trustee,  by,  when  effectual,  196. 

heir  taking  by  disclaimer  of  trustee,  is  trustee  within  Trustee  Acts,  1016. 
legal  estate,  what  disclaimer  will  divest,  198. 

disclaimer  of,  distinguished  from  disclaimer  of  office,  198,  200,  204.    , 
married  woman,  by,  199. 

new  trustee,  appointment  of,  in  place  of  disclaiming  trustee,  656. 
parol,  effect  of  disclaimer  by,  as  to  chattel  interest,  199. 

freeholds,  as  to,  when  effectual,  199. 
personal  contracts,  effect  of  disclaimer  by  trustee  as  to,  200. 
pleading,  by,  198. 
power,  of,  607. 

exercise  of,  how  effected  by  disclaimer  of  trustee,  200,  471,  606,  607, 
835. 
presumption  of,  from  lapse  of  time,  202. 

protector  of  settlement,  by,  under  Fines  and  Recoveries  Act,  200. 
purchase  of  trust  property  by  disclaiming  trustee  permitted,  485. 
receipt  need  not  be  signed  by  trustee  who  has  disclaimed,  471. 
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DISCLAIMER— conWnMerf. 

receiver  not  appointed   in   consequence  of  disclaimer  of  one  of  several 

trustees,  983,  984. 
record,  by  matter  of,  formerly  deemed  necessary,  199.  i 

refusal  to  act,  whether  equivalent  to,  647,  650,  656. 
release  with  intention  of  disclaiming  whether  equivalent  to,  197,  608. 
renunciation  of  probate,  disclaimer  does  not  operate  as,  223. 

to  what  extent  evidence  of,  197,  202. 
retrospective  operation  of,  200. 
several  trusts,  whether  trustee  under,  can  disclaim  one  and  accept  another, 

204. 
time  within  which  disclaimer  should  be  made,  197. 
trust  not  defeated  by  disclaimer  of  trustee,  833. 
Uses,  under  Statute  of,  199. 

voluntary  trust,  disclaimer  of  trustee  does  not  avoid,  70. 
DISCOVERY. 

cestui'que  trust  may  require  information  as  to  state  of  trust,  448,  691,  704. 
fraud,  of,  time  runs  from,  868,  875,  878. 
secret  trust,  of,  when  enforced,  63,  64. 
DISCRETldN. 

conversion  of  property,  as  to,  Court  will  not  interfere  with  trustee's,  296. 
'  creditors'  deed,  of  trustees  of,  523. 

investment,  as  to,  duty  of  trustees  to  exercise,  317,  318,  322,  326. 
payment  into  Court  by  trustee  having,  when  ordered,  981. 
power,  discretionary,  exercise  of,  by  trustees,  573,  613  et  seq.     See  Power. 

by  Court  in  lieu  of  trustees,  '836  et  seq. 
reasons  for  exercise  of,  trustee  not  bound  to  assign,  615. 

but  if  he  assign  erroneous  reasons  Court  will  interfere,  ib. 
reluctance  of  Court  to  interfere  with  discretion  of.  trustees,  296,  523,  624, 

981. 
varying  securities,  as  to,  how  to  be  exercised  by  trustees,  318. 
DISCRETIONARY  TRUST. 

delegation  of,  by  trustee,  void,  257;  even  to  co-trustee,  ib. 
examples  of,  19. 

execution  of,  by  trustee.  Court  will  not  interfere  as  to  mode  of,  615. 
infant  cannot  exercise,  37. 

maintenance,  trust  for,  discretion  of  trustees  not  interfered  with  by  Court, 
614,  615. 
whether  determined  on  bankruptcy  of  c.  q.  i.,  99  et  seq. 
married  womaii  may  exercise,  33  ;  formerly  with,  now  without,  concur- 
rence of  husband,  ib. 
meaning  of  term  explained,  18. 

purchaser  from  trustee  cannot  question  exercise  of,  426. 
renewal  of  lease,  for,  how  construed,  365. 

trustees  appointed  by  the  Court,  whether  they  may  exercise,  471,  472. 
trustees  exercising,  may  inquire  as  to  wishes  and  opinions  of  those  inter- 
ested, 257. 
words  importing  mere  discretion,  not  held  to  create  trust,  135. 
DISENTAIL,  381,  382,  694.     See  Fines  and  Recoveries  Act  ;  Tenant  in 
TAIL.         .  . 

payment  out  of  Court,  disentailing  deed  when  necessary  before,  960,  961. 
vesting  order,  by,  as  to  land  of  infant,  1010,  1016. 

DISPOSING  POWER. 

what  is  not  included  in  term,  as  to  judgments,  804,  805. 

"disseisin. 

cestui  que  trust,  by,  vests  legal  estate  in  trustee,  882. 
equitable,  723  et  seq. 
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may  be  of  a  trust,  724,  725. 

outetanding  term  attending  inheritance  gained  by,  250  note  (1). 
DISSEISOR. 

equitable  owner  could  not  sue,  in  own  name,  15. 
not  bound  by  trust,  15,  250. 
not  bound  by  a  use,  3. 
DISSENTERS.     See  Chapei-. 

Court  will  execute  trust  for,  if  not  contrary  to  law,  533. 
liow  trusts  of  fund  contributed  by,  are  expounded,  533. 
DISTRESS. 

cestui  que  trust,  of,  effect  of,  as  regards  delay  or  acquiescence,  496,  498, 
866,  870,  926. 
DISTRIBUTION. 

direction  for,  whether  creating  trust  or  power,  838  et  seq. 
trust  fund,  of.     See  Chap,  xiv.,  sect.  6,  344—362. 
part  of  trust  estate,  of,  effect  of,  357. 
power  of  selection,  under,  842. 

time  of,  regulates  vesting  of  portions,  when,  386,  390  note,  393. 
DISTRINGAS.     Chap,  xxxil.,  sect.  1,  970--975. 
charging  order  operates  as,  807. 

notice  in  lieu  of,  practice  as  to  obtaining  and  serving,  973,  974. 
applicable  to  all  companies,  973. 
effect  of,  where  no  trustee,  712. 
origin  and  history  of  writ  of,  971  et  seq. 
payment  into  Court  "notwithstanding,"  982. 

restraining  order  under  5  Vict.  c.  5,  sect.  4,  971,  972;  practice  as  to,  972. 
'  applies  to  stock,  shares  in  the  Bonk  or  any  other  company,  974. 
special  grounds  necessaryfor  obtaining,  974. 
■writ  of,  under  5  Vict.  o.  5,  sect.  5,  972;  practice  as  to,  972  et  Seg. 
applicable  only  to  stock  transferable  at  the  Bank,  973. 
notice  in  lieu  of,  973  et  seq. 

effect  of,  and  how  and  when  discharged,  973,  974. 
DIVIDENDS. 

accumulation  of,  301.     See  Accumulation  ;  Thellusson  Act. 
apportionment  in  respect  of,  on  change  of  investments,  323. 
bankruptcy,  in,  apportionment  of,  between  capital  and  income,  914,  91C. 

See  Bankeuptcy. 
cestui  que  trust  tenant  for  life  of,  usually  receives,  under  power  of  attor- 
ney, 684. 
charging  order  on  partial  interest  of  c.  q.  t.,  does  not  prevent  payment  of, 

to  trustees,  808, 
co-trustees,  payable  to  one  of  several,  225,  260. 
direction  to  pay,  to  legatee  does  not  authorize  non-conversion  of  wasting 

security,  299. 
payment  of,  to  "trustees  or  any  two  of  them  "  when  ordered,  260. 
receipt  of,  by  one  co-trustee,  225. 

vesting  right  to  receive,  powers  of  Court  as  to,  1022,  1023.     See  Tkustee 
Acts. 
DIVORCE. 

jurisdiction  of  Court  to  vary  power  to  appoint  new  trustees,  670. 
property  of  married  woman  how  affected  by,  346,  785,  1041. 
DOCUMENTS.     See  Deed  ;  Title  Deed. 

cqpies  of,  right  of  c.  q.  t.,  and  trustee  to,  449,  670,  680.     See  Copies. 
production  of  by  trustee,  right  of  c.  q.  t.  to,  975,  976.     See  Peoduction. 
solicitor's  lien  on,  703.    See  Solicitoe. 
trustee  suppressing,  ordered  to  pay  costs,  994. 
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DOMICILE. , 

personal  estate  regulated  by  law  of,  348. 
person  domicilpd  abroad  generally  not  a  fit  trustee,  40,  662. 
DOUBTFUL  EQUITY. 

purchaser  whether  bound  by  notice  of,  860. 
trustees,  duty  of,  where  equity  doubtful,  350. 

should  decline  to  act  without  sanction  of  Court,  350. 
■will  be  allowed  costs  of  application,  350. 
DOWER. 

account  of,  dowers  may  have,  in  equity  on  legal  title,  890. 

curtesy  distinguished  from,  736,  737. 

declaration  to  bar,  737,  738,  1015. 

devise  by  husband,  whether  defeated  by,  737. 

Dower  Act,  737,' 738,  941;  does  not  apply  to  copyholds,  733,  738;  but  does 

to  gavelkind  lands,  738. 
equitajjle  estates,  out  of,  formerly  not  allowed,  11,  733,  737. 
equitable  fee  subject  to  executory  devise,  dower  attaches  to,  738. 
legal  estate,  dower  attaches  to,  in  feoffee  to  uses,  3. 

in  trustee,  221. 
Limitations,  Statute  of,  actions  for  arrears  when  bound  by,  890,  891. 
money  to  be  laid  out  on  land,  whether  formerly  subject  to,  939,  940;  is 

now  under  Dower  Act,  941. 
tenant  in,  bound  by  trust,  9,  12,  15,  16. 
but  anciently  not  bound  by«usej  3. 
trust,  dowress  bound  in  equity  by,  9,  12,  15,  16,  246. 
trust  estate,  out  of,  anciently  allowed  to  widow  of  trustee,  8. 

but  not  to  widow  of  c.  q.  t.,  11. 
trustee  to  uses  to  bar,  cannot  be  required  to  join  in  the  conveyance,  687, 
688. 
gets  no  cost  in  foreclosure  action,  985. 
uses  to  bar  dower  inoperative  as  to  widow  married  since  Dower  Act,  738. 
vesting  order  to  uses  to  bar,  when  made,  1015. 
DRAINAGE.     See  Impeovements. 
DRAINAGE  ACTS. 

charge  under,  effect  of,  on  exercise  of  power  of  sale*  428. 
DRUNKENNESS, 
executor,  of,  856. 

comisined  with  poverty,  a  ground-for  injunction,  856;' and  appoint- 
ment of  receiver,  983. 

DUPLICATION. 

of  charges,  130. 
DURATION. 

private  trusts,  of,  limited  by  rule  against  perpetuites,  89,  97. 
sfcus  public  trusts,  20. 

trust  for  sale,  of,  425. 
DURESS. 

effect  of,  as  to  acquiescence,  confirmation,  or  release,  927.     See  498. 
DURHAM.. 

powers  of  Trustee  Act  extended  to  County  Palatine  of,  1021. 
not  in  lunacy,  1021  note  (c). 
DUTY  OF  trustee; 

acceptance  of  office,  consequent  on,  206. 

advantage,  trustee  must  not  derive,  from  trust,  275  et  seq. 

breach  of  trust  by  co-trustee,  in  case  of,  273.     See  Co-tetjstees. 

care,  trustee  should  take  same,  of  trust  property  as  his  own,  294. 

cestui  que  trust  can  compel  performance  of,  853  et  seq. 

t  26   LAW   QV   TEUSTS. 
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DUTY  OF  TRVSTEEr-eontinued. 

charities,  for,  528  et  seq.    See  Charity. 

chattels  personal,  of,  287  et  seq. 

contingent  remainclers,  for  preserving,  380  et  seq.     See  Contingent  Ee- 

MAINDEE. 

control,  trustee  must  not  place  trust  premises  out  of  his  own,  296,  297, 

337,  654. 
convejr,  when  trustee  must,  "at  direction  of  c.  q.  i.,  684  et  seq. 
custody  of  trust  chattels,  as  to,-  294  et  seq. 
debts,  for  payment  of,  519  et  seq.    See  Debt. 
decree,  not  released  by,  618. 
distribution  of  trust  fund,  as  to,  344  et  seq. 
expenses,  to  keep  account  of,  638. 
impartial,  should  be,  as  between  c.  q.  t. ,  423,  850. 

information,  to  furnish,  to  e.  q.  t.,  448,  691,  704;  to  Court  as  to  trust,  993. 
insurance,  as  to,  295,  680,  598.    See  Insurance. 
investment,  as  to,  306  e<  seq.    See  Investment. 

in  bank,  must  be  paid  into  trust  account,  295. 
lend  to  co-trustee,  must  not,  316,  325. 

nor  leave  money  in  co-trustee's  hands,  273. 
mix,  trustee  must  not,  trust  premises  with  his  own,  297,  298;  or  stranger's 

331,  642. 
moral  rights  against  c.  q.  t.,  285. 
mortgage,  lending  on,  324. 

how  much  he  should  advance,  32S. 
notice,  trustee  of  equitable  interest  should  give,  to  holder  of  legal  estate, 

287. 
outstanding  property,  and  elioses  en  action,  to  call  in,  287. 
protector,  duty  of  bare  trustee,  who  is,  382. 

renewal  of  leaseholds;  as  to,  363  et  seq.    See  Renewable  Leaseholds. 
repairs,  504,  574,  575,  et  seq. 
retiring  trustee,  of,  653,  654,  655,  662. 
sale,  for,  422  el  seq.     See  Sale. 

settlement,  impeachable,  trustee  must  assume  validity  of,  286. 
speculate^  trustee  must  not,  with  trust  property,  276. 
summons  by  trustdfe  for  advice  or  direction  of  Court,  618  et  seq. 
trade,  trustee  must  not  employ  trust  money  in,  276,  277,  479. 
trustee  may  be  compelled  to  perform  duties,  853  et  seq. 

EARMAEK.  ' 

meaning  of  term  as  applied  >to  money,  240,  892,  893;  to  negotiable  securi- 
vties,  241,  892. 

EAST  INDIA  COMPANY, 
securities  of,  309. 

EAST  INDIA  STOCK. 

Government  Stock,  is  not,  322,  323. 

investment  in,  by  trustee,  when  proper,  308  et  seq. 

meaning  of  term,  309. 

railway  stock  guaranteed  by  Indian  Government,  308,  316. 

EAST  INDIES. 

conversion  of  assets  in,  3.35. 

whether  executors  in,  may  charge  commission,  628,  629. 

ECCLESIASTICAL  COURTS. 

have  no  jurisdiction  over  trusts,  17. 

EDUCATION. 

trust  for  poor  construed  to  include  education,  538. 
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EJECTMENT.     See  Action. 

cestui  que  trust  could  not  bring,  unless  surrender  presumed,  678. 
equitable  defence  in  action  of,  not  formerly  available,  678;  secus  now,  ib. 
schoolmaster,  of,  from  school  house,  537. 
trustee  may  maintain  action  for,  678,  679. 
formerly  might  even  against  c.  g.  t,  678. 
ELDEST  SON. 

portion,  vrhen  disentitled  to,  388,  389,  393. 

younger  child,  when  regarded  as,  entitled  to  portion,  386,  388,  392. 
ELECTION. 

cestui  que  trust,  by,  as  to  having  re-sale  or  re-conveyance  of  trust  property 

purchased  by  trustee,  492. 
charitable  objects,  of,  not  set  aside  on  ground  of  mistake,  535. 
clerk  or  incumbent,  of,  under  trust  of  advowson  for  parishioners,  86,  etseq., 

257. 
decree  for  conveyance  under  doctrine  of,  effect,  under  Trustee  Act,  1026, 

1027. 
doctrine  of,  applies  to  cases  of  satisfaction  but  not  of  ademption,  408. 
heir  bound  to  elect  is  trustee  within  Trustee  Acts,  1012. 
married  woman,  by,  750;  who  is  restrained  from  anticipation,  786. 
members  of  parliament,  of,  who  may  vote  in,  235,  681,  682. 
minister  of  chapel,  of,  534.  ' 

portionist  when  put  to,  408. 

property,  as  to  taking,  in  converted  or  unconverted  state, 
953  et  seq. 
acts  amounting  to,  961.     See  infra,  presumption, 
contingent  interest,  by  person  entitled  to,  957. 
express  declaration,  by,  961. 
infant  not  competent  to  make,  954. 
knowledge  of  c.  q.  t. ,  what  necessary  to,  962. 
lunatic  not  competent  to  make,  954. 
married  woman,  by,  750,  954  et  seq. 

act  in  pais,  she  cannot  elect  by,  954  ;  but  mlghi  by  fine,  954. 
deed  acknowledged,  by,  under  Pines  and  Recoveries  Act,  955. 
fund  in  Court,  as  to,  750,  954. 

money  to  be  laid  out  in  land  bound  by  consent  of,  in  equitj',  954. 
reversionary  interest  in  money  to  arise  from  sale  of  land,  as  to,  955. 

or  in  legacy  raisable  out  of  land,  955. 
separate  property,  in  respect  of,  956. 
parol,  by,  may  be,  as  between  real  and  personal  representatives,  962. 
presumption  of,  961,  962. 

(1)  where  land  directed  to  be  converted  into  money,  961. 
by  keeping  land  unsold,  961.  ■ 

lease,  where  e,  q.  t.  grants,  reserving  rent  to  himself  and  his 

heirs,  961. 
possession,  by  entering   into,   and  taking  custody  of  title 

^eeds,  961. 

(2)  where  money  directed  to  be  converted  into  land,  961. 
by  changing  securities,  961. 

receiving  money,  961 ;  but  not  by  mere  receipt  of  income,  961, 
will  of  e.  q.  t,  by,  962. 
remainderman,  by,  when  eflFectual,  956,  957. 

subject  to  right  of  prior  owner  to  call  for  convereion,  956. 
where  remainderman  contingently  entitled,  957. 
tenant  in  common,  by,  957. 

land  directed  to  be  sold,  he  cannot  singly  elect  to  take,  as 

money,  957. 
money  to  be  laid  out  in  land,  secus,  957 
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ELECTION— co»ft"»«e^. 

portionists  where  put  to  election,  408. 
tenant  in  tail,  by,  957  et  seq. 
act  in  pais,  by,  958,  960. 

action  or  suit,  by,  as  to  money  to  be  laid  out  in  land,  957. 
only  where  remainder  limited  to  himself,  957,  958. 
or  with  consent,  of  remainderman,  957,  958. 
disentailing  deed,  by,  under  Fines  and  Recoveries  Act,  959,  960. 
payment  out  to  tenant  in  tail  under  Lands  CSauses  Act,  dis- 
entailing deed  required  on,. 960,  961. 
petition,  by,  under  39  &  40  Geo.  3,  c.  56,  959. 
property,  as  to  taking,  under  or  against  instrument,  408,  786. 
until  made,  special  trust  proceeds,  690. 

ELEGIT. 

equitable  interest  bound  by,  797  ;  formerly  held  otherwise,  10,  797. 

what  portion  of  trust  estate  might  formerly  be  taken  in  execution, 
799,  800. 
equity  of  redemption,  entirety  of,  might  be  taken  in  execution  under,  800. 
estate  by,  in  trust  for  married  woman,  747. 

goods  not  to  be  delivered  under,  since  Bankruptcy  Act,  1883,  795. 
moiety  of  lands  only  might  formerly  be  taken  in  execution  under,  799. 

but  now  entirety  under  1  &  2  Vict.  c.  110,  sect.  11,  803. 
origin  of,  795. 
receiver,  whether  a  necessary  preliminary  to  appointment  of,  by  way  of 

equitable  execution,  814. 
remedy  of,  at  law,  by  possession,  799  note  (/). 

as  to  trust  estate  under  Statute  of  Frauds,  802,  803. 

under  1  &  2  Vict.  c.  110,  803  H  seq.  ^ 

tenant  by,  not  bound  by  a  use,  3 ;  bat  is  by  a  trust,  12,  246. 

trust  in  nature  of  mortgage,  against  owner  subject  to,  801. 

EMPLOY  money,  direction  to,  may  authorize  investment  in  trade;  319. 

ENDOWED  SCHOOLS  ACT,  1869  (32  &  33  Vict.  c.  56),  536,  537. 

ENFRANCHISEMENT. 

copyholds,  of,  power  of  trustee  to  make,  596. 

purchaser  not  entitled  to  proof  of  title  to  make,  439. 
lunatic's  copyholds,  of,  966,  967. 
renewable  leaseholds,  of,  by  trustee,  366,  370. 
Settled  Land  Acts,  under  powers  of,  555. 

ENTAIL. 

chattels  cannot  be  the  subject  of,  94,  95. 
copyholds,  custom  to  entail,  47. 

equitable  interest,  power  to  entail,  depends  on  custom  as  to  legal  es- 
tate, 47. 
disentailing  deed,  enrolment  of,  694. 
equitable,  how  barred,  694. 

history  of,  693. 
lands  abroad,  of,  49,  50. 

miuried  woman,  of,  how  barred,  748,  780,  784. 

"proper  entail  on  heir  male,"  direction  in  will  for,  how  construed,  118. 
prdtector  of  settlement,  functions  of,  121,  581,  382.     See  Pkotectoe  of 

Settlement. 
quasi  of  estate  pur  autre  vie,  properties  of,  694,  695. 

ENTIRETIES,  husband  and  wife  take  by,  741  ;  and  see  753. 
"EQUALITY  IS  EQUITY,"  524,  837. 
EQUITABLE  ASSETS,  825  et  seq.    See  Assets. 
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EQUITABLE  ASSIGNMENT. 

letter  of  advice  that  special  credit  opened  as  against  goods,  83. 
order  and  disposition  clause,  takes  property  out  of,  702  note  (c). 
when  complete,  708. 
EQUITABLE  DEFENCE,  17,  678. 

EQUITABLE  ESTATE  OR  INTEREST.    See  Cestui  Que  Trust. 
account  of  rents  and  profits,  right  of  equitable  owner  to,  888,  889. 
adverse  possession  available  against,  725. 
assets,  whether  it  was,  prior  to  Statute  of  Frauds,  827. 

subsequently  to  statute,  whether  legal  or  equitable  assets,  828,  829. 
assignment  of,  73,  692  et  seq. . 

assignable  quality  of  equitable  interest,  692  et  seq. 
assignee  of,  bound  by  equities,  695  et  seq. 
how  effected,  693. 
notice  of,  701  et  seq. 

not  necessary  as  against  settlor  or  between  assignor  and  assignee, 

74,  246  note  (/),  701. 
or  subsequent  volunteers  or  persons  claiming  general  equity,  7U2. 
but  material  as  against  trustee  in  bankruptcy,  702,  703  ;  or  pur- 
chaser for  value,  74,  246  note  {/),  702. 
precautions  to  be  observed  in  case  of,  704. 
priority  of  time,  713  el  seq. 
copyholds,  in,  follows  rules  as  to  legal  estate,  47. 
how  devisable,  721,  722. 
not  subject  to  free  bench,  733. 
Courts,  all,  now  recognise,  17.  • 

curtesy  of,  11,  733  et  seq.    See  Curtesy. 
descent  of,  723,  823  et  seq.    See  Descent. 
devise,  passes  by,  720  ;  under  old  law  devisable  by  parol,  720. 
distinctions  between,  and  legal,  45,  46. 
dower  of,  11,  733  et  seq.     See  DoWEE. 
entail  of,  may  be  effected,  47,  693. 

how  barred,  694. 
escheat  of,  822. 

execution  against,  795  et  seq.    See  Judgment. 
extent  from  Crovra,  is  affected  by,  817. 
fee  simple  may  be  created  without  word  "heirs,"  108. 
foreign  property,  in,  48. 

intermediate,  disregarded,  unless  trust  special,  688. 
judgment  against,  how  carried  into  effect,  795  et  seq.    See  Judgment. 
laches,  doctrine  of,  applicable  as  between  rival  claimants  to,  725. 
land  in.  writing  necessary  for  conveyance  of,  693  ;  semhle,  deed  not  neces- 
sary, 693. 
legal  estate  contrasted  with,  47,  84  et  seq. 
limitation  of,  technical  terms  how  far  necessary,  109. 
Limitations,  Statutes  of,  application  of,  865  et  seq.,  874,  876. 
married  woman,  of,  rights  of  husband  in  respect  to,  739  et  seq.     See  Mae- 

EiED  Woman. 
mortgage  of,  330,  331.     See  Moetgage. 

obtained  by  fraud,  696. 
notice,  how  far  necessary  for  transfer  of,  74,  246  note  (/),  701  et  seq.     See 

supra,  assignment, 
possibility,  though  only  amounting  to,  is  assignable,  692. 
powers  over,  598. 

distinguished  from  legal,  598. 
simply  collateral  or  annexed  to  estate,  598,  599. 
priority  of  owners  of,  713,  862.  ^ 

purchaser  when  bound  by,  858  et  seq.     See  Puechaseb. 
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EQUITABLE  ESTATE  OR  INTEREST— continued. 

restraint  of  alienation  of,  vdid  except  where  c.  q.  t.  feme  covert,  693. 
resulting  to  grantor,  settlor,  or  testator,  143  et  seq.    See  Resulting  Trust. 
sale  by  order  of  Court,  bound  by,  1010. 

Shelley's  case,  rule  in,  application  of,  to  equitable  limitations,  109  et  seq. 
technical  rules  affecting  legal  estate,  not  applicable  to,  84,  85  108. 

effect  of  techical  terms  if  employed,  109. 
transfer  of,  notice  should  be  given  of,  701,  et  aeq. 
trust  of,  when  perfectly  created,  72.  , 

trustee  of,  when  entitled  to  conveyance  of  legal  estate,  688. 
waste,  arising  from  commission  of,  187  et  seq. 
will,  is  devisable  by,  720. 

EQUITABLE  EXECUTION. 

receiver,  by  appointment  of,  813  et  seq. 

EQUITABLE  MORTGAGE.     See  ;Hoktgage. 
trustee  should  not  lend  on,  331. 

EQUITABLE  WASTE.  188,  190.     See  Waste. 

EQUITY. 

assignee  of  equitable  interest  takes  subject  to  every,  695  et  seq. 
better  equity,  meaning  of,  explained,  714  et  seq. 
Courts  of,  alone  have  jurisdiction  over  trusts,  16. 

can  act  in  personam,  48. 

corporations  amenable  to,  30. 

trustee  cannot  come  into,  for  own  benefit,  284. 
doubtful,  350. 

duty  of  trustee  in  case  of.  350. 

purchaser  whether  bound  by,  860. 
equal,  meaning  of  expression,  713,  714. 
"equality  is  equity,"  524,  837. 

intermediate,  usually  disregarded,  688 :  when  not,  ib. 
order  for  sale  hinds  equities,  1010. 
personal,  49  note  (e). 
priority  in,  713  ct  seq. 

rules  of,  to  prevail  where  there  is  conflict  between  law  and  equity,  574. 
secret,  owner  of,  may  by  conduct  be  precluded  from  setting  up,  716. 
settlement,  to,  740  et  seq.    See  Married  Woman. 

EQUITY  OF  REDEMPTION.     See  Mortgage. 
assets,  is,  827  et  seq. 
barred  by  lapse  of  time,  when,  866. 
chattels,  of,  may  be  talsen  under  equitable^,  fo.,  796. 
copyholds,  of,  where  formerly  liable  as  assets,  809  note  (1). 
Crown  debt,  may  be  sold  for  payment  of,  818. 
curtesy,  whether  subject  to,  723. 
distinguished  from  a  trust,  248. 
dower,  not  subject  to,  11,  733,  737. 
escheat,  did  not,  823. 

lord  taking  by  escheat,  249. 
forfeitable  for  treason,  820. 

Frauds,  Statute  of  sect.  10,  cannot  be  delivered  in  execution  under,  802. 
judgment  creditor  entitled  to  sale  of  entirety  of,  800,  801. 
Limitations,  Statutes  of,  when  beginning  to  run  against  remainderman,  866. 
mortgage  of,  trustee  should  not  advancej  money  on.  330. 
purchase  of,  by  mortgagee,  277,  490  727.     See  Mobtgagkk. 
purchase  of,  by  trustee,  improper,  503,  504. 
release  of,  by  trustee,  when  proper,  593. 
sale  of,  trustee  for,  may  sell  subject  to  mortgage,  427. 
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ESCHEAT,  Chap,  xxxvi.  sect.  10,  822,  823. 

copyholds  not  properly  subject  to,  248  ;  nor  customary  freeholds,  248. 

lord  bound  by  trust  entered  on  roll,  248. 
equitable  estate,  of,  11,  282,  822,  823., 
equity  of  redemption,  lord  taking  by  escheat  bound  by,  240. 

formerly  did  not  escheat,  823 :  secus  now  tinder  Intestates'  Estates 
Act,  1884,  ib. 
felony,  on,  27. 

now  abolished,  28,  1036. 
legal  estate  in  trustee  formerly  subject  to,  secus  now,  221,  240,  241. 
lord  claiming  by,  whether  bound  by  trust,  11,  12,  16,  247  ei  scq. 

not  bound  by  use,  3. 
money  to  be  laid  out  on  land  not  subject  to,  940. 
mortgagee  or  trustee,  estate  vested  in,  does  not,  250,  1036. 
real  estate  escheating  is  assets  in  hands  of  lord,  240. 
trust  in  fee  of  lands  formerly  not  subject  to,  11  ;  but  trustee  retained  the 

*  estate,  282. 

secus  now  under  Intestates'  Estates  Act,  1884,  823. 
vesting  order,  jurisdiction  to  make,  as  to  estate  escheated  to  Crown,  1031. 

ESCROW. 

conveyance  on  sale  when  operating  as,  75. 

voluntary  settlement  retained  by  settlor  does  not  take  effect  as,  75. 
ESTATE  FOE  LIFE.     See  Tenant  foe  Life. 
ESTATE  OF  TRUSTEE.     See  Legal  Estate. 
ESTATE  PUR  AUTRE  VIE,  165.     See  PuE  Autee  Vie. 
ESTATE  TAIL.     See  Entail  ;  Tenant  in  Tail. 
ESTOPPEL. 

acquiescence,  or  concurrence  in  breach  of  trust,  by,  918  ei  seq.     See  Ac- 
quiescence. 

Court  of  Equity  rejects,  265., 

recital,  by,  as  affecting  trustee,  201. 
EVIDENCE.     See  Affidavit  ;  Feauds,  Statute  of;  Paeol;  Teustee  Acts. 
EXCEPTION. 

devise,  from,  distinguished  from  charge,  154. 

distinction  how  far  applicable  to  legacies  to  charities,  155. 

residue,  out  of,  next  of  kin  benefited  by,  160. 
EXCHANGE. 

charity  lands,  of,  with  consent  of  Charity  Commissioners.  540. 

decree  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  1026. 

power  of  sale  and  exchange  a  ' '  usual ' '  power,  127  et  seq. 
whether  it  authorizes  partition,  427. 
or  signing  receipts,  460. 

Settled  Land  Acts,  under  powers  of,  555,  557. 
EXCHEQUER  BILLS. 

Government  sefcurities  are  not,  321. 

investment  in,  by  trustees,  308,  320,  321. 
EXCHEQUER,  COURT  OF. 

transfer  of  equitable  j  urisdiction  of,  to  Court  of  Chancery,  30  note  (y). 

whether  it  could  relieve  c.  j.  i.  as  against  royal  trustee. 
EXECUTED  TRUST. 

construction  of.  111. 

meaning  of  term,  111. 
EXECUTION. 

bankruptcy  of  debtor,  creditor  how  affected  by,  815,  816. 

cestui  que  trust,  for  debt  of,  224,  795. 
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chattels,  of,  by^.  fa.,  794,  795.     See  Judgment. 

from  what  time  chattel  interests  in  land  bound,  795. 

trust  chattels,  224. 
completion  of,  815,  816. 
creditor  taking  trust  chattel  in,  bound  by  trust,  224,  245,  247. 

whether  he  can  by  execution  levy  debt  upon  property  subject  to  vol- 
untary trust  for  debts,  518. 
equitable,  795  et  seq.;  against  separate  property  of  married  woman,  771. 

by  appointment  of  receiver,  &c.,  813  et  seq. 
executor,  for  debt  of,  against  assets,  225. 
trustee,  for  debt  of,  224,  245.     See  Jtjdgmbnt. 
writs  of,  at  common  law,  794. 

EXECUTOE. 

acceptance  of  office  of,  201,  202. 

execjitor  having  once  acted  cannot  renounce,  202,  251. 
but  may  renounce  probate  and  claim  legacy,  197. 
having  acted,  deemed tohaveacceptedtrusteeshipof  real  estate, 204. 
having'proved,  cannot  refuse  to  act  in  trusts,  203. 
executor  of  executor  administering  to  one  testator  must  to  other,  202. 
accounts,  costs  of  taking,  when  allowed  to,  994. 

is  bound  to  keep,  975,  976. 
acting  as,  acceptance  of  office  by,  202,  203. 
administration   action,  effect  of,  on  powers  and  duties  of  executor,  449, 

597,  598. 
advertisement  by,  for  creditors  under  22  &  23  Vict.  c.  35,  362. 
agent,  employment  of,  by  executor,  when  ju.stiflablc,  253. 
executor  acting  as;  not  liable  as  executor,  264. 
executor  not  required  to  take  security  from,  256. 
allowance  to,  for  time  and  trouble,  628,  629,  631,  632. 
appropriation  of  legacy  by,  effect  of,  204. 

of  securities  to  residuary  legatee,  592. 
assent  of,  to  bequest,  205,  477,  884! 
assets,  825  et  seq.    See  Assets. 

cannot  be  taken  in  execution  for  executor's  debt  (unless  under  special 

circumstances),  225. 
conversion  ofj  by  executor  within  what  time  to  be  made,  288,  289. 
duty  of  executor  as  to  calling  in,  273,  278,  288,  335,  581. 
legal  and  equitable,  what  are,  825  et  seq. 
mortgage,  executor  may  allow  assets  to  remain  on,  291. 
but  not  on  personal  security,  290. 

where  legal  proceedings  would  be  useless  he  is  not  liable,  291. 
mortgage  of,  by  executor,  477,  478. 
not  forfeitable  for  felony,  225. 
personal  in  hands  of  executor  a  species  of  trust  property  at  common 

law,  224. 
sale  of,  by  executor,  477,  478. 

vest  in  executor's  executor,,  202,  224;  but  not  in  executor's  adminis- 
trator, 225. 
voluntary  interference  with,  is  acceptance  of  office,  202,  251. 
attorney,  effect  of  signing  power  of,  to  get  in  testator's  estate,  202,  203,  272. 
,        banker  of,  bound  to  act  according  to  his  directions,  482,  483. 

bankrupt,  goods  in  possession  of,  when  devolving  on  trustee  in  bankruptcy, 

244. 
beneficial  interest,  where  entitled  to,  60. 

beneficially  interested,  assignee  of,  bound  by  equities,  696,  697. 
I         business,  carrying  on  testator's,  rights  and  liabilities  of  executor,  238,  479, 
581. 
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cestui  que  trust,  of,  -when  entitled  to  call  for  conveyance,  688. 

charge  of  debts  on  real  estate,  effect  of,  on  powers  of  executor,  461  et  sea., 

466,  467. 
chaxge,  may  not  make,  for  time  or  trouble,  628. 

■whether  entitled  .to  commission  for  administration  in  East  Indies,  628, 
628. 
chattels,  power  of  executor  to  deal  with,  477,  478,  479. 
co-executor — 

assets,  putting,  into  hands  of  co-executor,  is  liable,  271,  296,  297. 

banker,  payment  of  money  to  co-executor  who  is,  253. 

bankruptcy  of,  liability  of  co-executor  for  costs,  634,  635. 

comparison  of,  with  co-administrator  and  co-trustee,  268. 

debt  owing  from  co-executor,  his  duty  as  to  calling  in,  273,  291. 

delegation  of  duty  by,  to  executor,  253;  to  stranger,  254. 

devastavit  of  co-executor,  liability  for,  251,  257. 

di^retionary  trust  cannot  be  delegated  to,  257. 

indorsing  bill  of  exchange  payable  to  himself  and  another,  272. 

leaving  money  in  hands  of,  co-executor  liable  for,  273,  296,  297. 

liability  of,  for  acts  of  co-executor,  257,  267. 

executor  not  generally  answerable  for  acts  or  defaults  of  co-ex- 
ecutor, 268. 

necessary  or  nugatorj- acts,  joining  in,  not  usually  liable,  255,  269,  272. 

power  of,  to  act  without  co-executor,  268. 

receipts,  joining  in  pro  formd,  not  liable,  268. 

representation  of  co-executor,  he  ought  not  to  depend  on,  272. 
especially  where  testator  long  dead,  272. 

survivorship  of  office  of,  261. 
commission,  when  allowed  to  charge,  628,  629. 
compounding  debts  and  claims,  power  of  executor  as  to,  591. 
constructive  trustee,  when  deemed  to  be,  1012 
contract  of  sale  or  purchase  by  testator,  effect  of,  943.     , 
conversion  ot  assets,  time  within  which  he  ought  to  effect,  288,  289. 
costs  allowed  to,  in  creditors'  action,  986.     See  Costs. 

in  action  by  strangers,  executors  unsuccessfully  contesting  claim  pav 
costs,  993. 
covenants,  what  may  be  required  from  executors  of  one  who  has  agreed  to 
grant  lease,  442. 

by  executors  of  lessee  on  assignment,  442,  445. 
creditors  of  testator,  how  protected  against,  362. 

may  be  answerable  to,  though  not  to  legatees,  27'1. 

rights  of,  as  against  executor,  477. 
Crown,  right  of  executors  to  residue  as  against,  61. 
debt  of,  assets  when  capable  of  being  taken  in  execution  for,  225. 

retainer  of,  590. 

sale  or  pledge  by  executor  to  secure,  479,  480,  481. 
debtor  to  estate,  assignment  of  beneficial  interest  by,  696. 

debts. 

after  payment  of,  must  account  for  surplus,  or  is  chargeable  with  in- 
terest, 338. 

barred  by  Statute,  executor  may  pay,  59Q;  but  not  after  decree.  590. 

composition  of  power  of  executor  to  effect,  591. 

coiitracted  by  executor  in  that  character  cannot  be  proved  for  as  debts 
of  the  testator.  238. 

duty  of  executor  to  call  in  outstanding,  273,  278.  288,  290. 

duty  of  executor  to  discharge,^  338,  509. 
decree,  power  of  dealing  with  assets  after,  449,  617. 
delegation  of  office  by,  252  et  seq.     And  see  supra,  co-executor. 
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derivative  executor,  duties  and  liabilities  of,  202. 

de  son  tort,  renewing  lease  in  own  name  is  constructively  a  trustee,  180. 

devastavit  by,  251,  479,  591;  claim  for,  when  barred,  356,  357. 

executrix  married  woman,  by,  769. 
discharged,  cannot  b©!  from  office,  even  by  Court,  673. 

but  may  be,  ifrom  trusteeship,  673. 
discretion  of,  how  to  be  exercised,  257. 
donee  of  general  power,  of,  entitled  to  transfer  of  trust  funds,  688. 

seeus  in  case  of  special  power,  688. 
drunken  or  dissolute,  restrained  from  administering,  856. 
East  Indies,  in,  may  charge  commission,  628,  629. 
equitable  assets  in  hands  of,  what  are,  828. 
equitable  mortgage  by,  477.  i 

executor  of  executor  administering  to  one  testator  must  to  other,  £02. 

when  competent  to  exercise  power,  603. 
foreign  law,  is  not  presumed  to  know,  347. 
fraudulent  sale  or  pledge  by,  478. 

who  may  impeach,  483. 
heir  not  favoured  more  than,  947. 
heir  of  vendor  a  trustee  for  executor,  1016. 
housekeeping  expenses  of  testator,  executor  when  justified  in  continuing, 

288. 
indemnity,  what,  he  may  require,  as  to  leaseholds,  185,  238,  445. 
India,  conversion  of  assets  in,  335. 

executor  in,  may  charge  commission,  628,  629. 
injunction  against,  when  granted,  856. 
interest,  when  chargeable  with,  343,  344. 

not  charged  during  fiorst  year  from  testator's  death,  343. 
intestate,  executor  dying,  assets  vest  in  administrator  de  bonis  nan  of  testa- 
tor, 225. 
land  to  be  converted  into  money  when  devolving  on,  949. 
lease,  has  not  in  general  power  to  grant,  425. 
'     lease,  renewing,  cannot  hold  for  own  benefit,  180,  182. 
lease  to,  how  to  be  framed,  442  note  (i). 
lease  to  testator,  liability  of  executor  under,  445,  446. 
leaseholds,  may  hold  title  deeds  of,  till  all  debts  paid,  680. 
legacy,  appropriation  of,  by  executor,  204,  581. 

executor  renouncing  may  claim,  Unless  attached  to  office,  197. 

time  ibr  payment  of,  581. 

to  executor  for  trouble,  629.  ' 

legal  assets  in  hands  of,  what  are,  828. 
legatees  may  be  answerable  to  creditors,  though  not  to  executor,  356. 

office  of  executor  cannot  be  interfered  with  by,.  477. 
liability  of,  rule  of  law  as  to,  256.     See  supra,  assets,  co-executor, 

debts,  devastavit. 
Limitations,  Statute  of,  npt  bound  to  set  up  defence  of,  590. 
live  stock  of  testator,  executor  should  sell  forthwith,  288. 
lunatic,  vesting  order  as  to  property  of,  power  of  Court  to  make,  1015. 
married  woman,  executrix,  powers,,  &c.,  of,  224,  225,  769. 

husband  of,  is  trustee  within  Trustee  Acts,  1021. 
married  woman,  of,  under  will  in  execution  of  power,  775. 
merger  of  charge,  how  affected  by,  729. 
mesne  rents,  account  of,  against  executor,  886. 
money  to  be  laid  out  in  land,  when  entitled  to,  944. 
mortgage  of  assets  by,  477  et  seq. 

may  allow  assets  to  remain  on,  291. 

where  mortgagee  has  notice  of  impropriety,  479,  480. 
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mortgagee,  of,  may  call  on  heir  to  convey,  943. 

or  obtain  vesting  order,  1019. 
mortgagor,  of,  formerly  bound  to  discharge  debt  out  of  personalty,  943 
next  of  kin.  is  trustee  for,  of  undisposed  of  residue,  61. 

where  no  next  of  kin  executor  takes  beneficially  as  against  Crown,  61. 
unless  clearly  mere  trustee,  61. 

overpayment  by,  effect  of,  356,  357. 
option  ot  purchase,  cannot  grant  lease  with,  425. 
outstanding,  should  not  allow  assets  to  remain,  273,  278,  288,  290. 

should  not  allow  debts  which*  carry  interest  to  remain,  338. 
partner  of  testator,  accountability  of,  in  respect  of  assets  left  in  business,  278. 
personal  security,  should  not  allow  assets  to  remain  on,  290. 
pledge  of  assets  by,  477  et  seq.  ;  to  secure  private  debt,  479,  480,  481. 
poverty  of,  does  not  prevent  his  administering,  856. 
power  when  exercisable  by  executor  of  donee,  603,  604,  609. 

to *" executors "  or  to  "A  and  his  executors,"  by  whom  exercisable, 
603,  604. 
private  debt,  sale  or  pledge  by  executor  to  secure,  479,  480. 

where  he  is  joint  specific  or  joint  residuary  legatee,  or  subject  to  a 
charge,  480. 

where  he  is  sole  specific  or  residuary  legatee,  479. 

where  creditor  has  notice  of  unpaid  debts  of  testator,  480,  481. 
probate,  can  sell  and  give  receipts  before,  483. 

effect  of  taking  out,  201. 

executor  when  constituted  trustee  by  proving  will,  203,  204. 

prerogative,  whether  term  in  trustee  requires  a,  224. 

renunciation  of,  197,  201,  202,  223. 
profits,  executor  making,  by  assets,  must  account,  340. 
promise  of  subscription  by  testator,  executor  whether  bound  to  carry  out, 

590. 
proof  by,  in  bankruptcy  of  trustee,  912. 

purchase  of  assets  by,  improper,  490  ;  seciis  where  he  never  proves  will,  ib. 
real  estate,  when  empowered  to  sell,  461,  466,  467,  468. 
receipts,  liability  of  executor  joining  in,  256,  268,  269,  272. 

powers  of  executor  to  give,  447  ct  seq.,  597. 
receiver  appointed  where  husband  of  executrix  out  of  jurisdiction,  983. 

or  where  executor  a  person  of  bad  character,  &c.,  983. 
refund,  legatee  when  bound  to,  monies  wrongly  paid  to  him,  3o6. 
refusal  by,  to  transfer  stock,  1020,  1042. 
release,  entitled  to,  on  final  settlement  of  accounts,  358. 
.  effect  of  release  by  pecuniary  legatee,  359. 

'  renewal  of  lease  by,  in  own  name,  180  ei  seq. 
rents  and  profits,  account  of,  against  executor  of  pernor,  886. 
renunciation  of  probate  by,  effect  of,  197,  201,  202,  223,  607. 

equivalent  to  disclaimer  of  power,  when,  607. 

executor  having  accepted  office  cannot  renounce,  202,  251. 

retractation  of,  223. 
residuary  legatee,  powers  of  executor  who  is,  479,  480. 

rights  of,  as  against  executor,  477,  , 

settlement  by  executor  with  one  of  several,  357,  592. 

when  bound  to  refund  overpayments,  356,  357,  592. 
residue,  appropriation  of  securities  forming  part  of,  592. 
residue,  right  of  executor  to,  prior  to  11  Geo.  4  &  1  Will.  4,  c.  40,  60. 

parol  evidence  when  admissible  against  title  of  executor,  ii- 
retainer  by,  of  his  own  debt,  though  statute  barred,  590. 

right  of,  not  interfered  with  or  enlarged  by  32  &  33  Vict.  c.  46,  831. 

but  ceases  where  estate  is  administered  in  bankruptcy,  832. 
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salary  to,  may  be  given  by  testator,  631. 
sale  ot  assets  by,  477  ct  seq. 

nominal  price  or  fraudulent  undervalue,  at,  473. 

private  debt  or  advantage  to  secure,  479,  480. 
setroff  by,  against  creditor  of  testator,  699. 

against  legatee,  696,  699. 
sole,  power  when  exercisable  by,  604. 
specific  legatee,  powers  of  executor  who  is,  479,  480. 
specifically  bequeathed  property,  sale  of,  by  executor  when  valid,  477,  478. 

where  purchaser  has  notice  of  impropriety,  479. 
stock  how  transferred  by,  32. 

stock  standing  in  name  of,  vesting  order  as  to,  1023. 
subscription  promised  by  testator,  whether  executor  should  pay,  590. 
surplus  after  payment  of  debts,  is  accountable  for,  or  chargeable  with  in- 
terest, 338. 

and  no  excuse  that  he  did  not  use  the  money,  339 
survivorship  of  office  of,  961 . 

tenant  at  will,  of,  procuring  lease  to  himself,  182. 
time  allowed  to,  for  conversion  of  assets,  288,  289. 

breaking  up  testator's  establishment,  288,  581. 
'        lapse  of,  powers  of  executor  how  affected  by,  481. 

legacies,  for  payment  of,  581. 
title  deeds  of  leaseholds,  right  of  executor  to,  680. 
trading  with  assets,  liability  of,  276  et  seq.,  339  et  ieq.,  479,  581. 
trust  estates  vested  in  testator  now  devolve  on,  222,  233,  1018. 
trustee,  is  prima  facie,  for  next  of  kin,  285  ;  but  not  fo"-  Crown  where  no 
next  of  kin,  285. 

to  perform  duties  of  executor,  appointment  of,  912. 

Trustee  Acts,  executor  is  trustee  within,  1012. 

when  executor  converts  himself  into  trustee,  204,  205,  481,  673,  884. 
trustee,  of,  bound  by  trust,  246,  906. 

declining  to  appoint  new  trustees,  not  liable  for  costs,  649. 

powers  vested  in  heirs  or  assigns  of  trustee  exercisable  by,  233. 

right  of,  to  decline  to  act  in  trust,  672,  673. 

specific  bequest  of  trust  property,  whether  executor  with  specific  lega- 
tee can  execute  trust,  231. 

trust    estate    now   devolves   on,  although    otherwise   devised  or  be- 
queathed, 222,  226. 

when  competent  to  execute  trust,  230,  233. 

whether  he  can  sign  receipts,  483,  484. 
trustee,  who  is,  powers  and  duties  of,  476,  525. 
Trustee  Relief  Act,  payment  of  money  into  Court  under,  998,  1003. 
vendor,  of,  empowered  to  convey,  1011. 
windfall,  when  entitled  to,  966.  , 
year  allowed  to,  for  conversion  of  assets,  &c.,  289,  290,  343,  581. 

but  legacy  may  be  paid  before  expiration  of,  581, 

EXECUTORY  DEVISE. 

contingent  remainder  converted  into,  by  7  &  8  Vict.  u.  76,  383  ;  but  that 
Act  repealed,  ib. 
takes  effect  as,  where  practicable,  under  40  &  41  Vict.  c.  33,  383,  384. 

EXECUTORY  TRUST,  111  et  seq. 

alien,  for.  Crown  cannot  take  advantage  of,  45.  ' 
■  anticipation,  in  restraint  of,  782. 
Borough  English  lands,  as  to,  824. 
construction  of,  in  marriage  articles,  112  et  se.q 

chattels,  agreement  to  settle,  on  same  terms  as  real  estate,  115. 
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"heirs  of  body,"  construed  limitation  to  eldest  son  as  heir,  and  if  no 
son  to  daughters  as  co-heiresses,  115. 
notwithstanding  death  of  son  or  daughter  in  parents  lifetime,  un- 
less contrary  implication,  115. 
hotchpot  clause  supplied,  117. 
joint  tenancy,  words  conferring,  when  construed  as  tenancy  in  common, 

117. 
real  estate,  "heirs  of  body  "  or  "issue"  applied  to,  construed  first  and 
other  sons  in  tail  as  purchasers,  113. 
exceptions  where  husband's  property  limited  to  heirs  of  body  of 
wife,  114;  quaere,  however,  since  Fines  and  Recoveries  Act,  sects. 
16,  17,  ib.  or  where  articles  negative  construction,  e.  g.  by  lim- 
itation of  part  of  estateto  parent  for  life,  remainder  to  first 
and  other  sons  in  tail,  114. 
"heirs  female"  construed  "daughters,"  114. 
words  supplied  in  articles,  117. 
construotion  of,  in  post-nuptial  settlements,  126. 
construction  of,  in  wills,  117  et  seq. 
'     chattels,  as  to,  122  et  seq.   . 

semble,  that  chattels  bequeathed  as  heirlooms  vest  absolutely  in 
first  tenant  in  tail  though  he  die  an  infant,  123. 
limitation  over  on  tenant  in  tail  dying  under  twenty-one, 

when  to  be  inserted,  123. 
peerage,  direction  that  heirlooms  should  go  wiUi,  124,  125. 
real  estate,  as  to,  117  et.-  seq. 

' '  heirs  of  the  bod v, ' '  when  construed  to  give  estate  tail  to  ancestol', 
118. 
"A.  for  life  and  the  heirs  male  of  his  body  and  their  heirs 

male  successively,"  118. 
"proper  entail  on  heir  male,"  118. 
"heirs  of  the  body,"  construed,  "first  and  other  sons  in  tail," 
where  intention  to  that  effect  shown,  119. 
contingent  remainders,  effect  of  limitation  to  preserve,  119. 
direction  for  "strict  entail,  "  120  ;  or  strict  settlement,  508. 
direction  that  entail  should  not  be  hawed,  119,  121. 
direction  to  settle  as  "counsel  shall' advise,"  119. 
life  estate  for  separate  use,  119,  781,  824,  825. 
"without  impeachment  of  waste,"  where  life  estate  is  to  be, 

119,  120,  507,  508. 
where  testator  directs  settlement,  but  formerly  declares  limi- 
tations, 122. 
words  indicating  that  ancestor  was  not  meant  to  have  a  power 
of  disposition,  119  et  seq. 
contingent  remainders,  limitations  to  trustees  to  preserve,  whether  inserted, 

121. 
curtesy  admitted  of,  where  money  to  be  laid  out  in  land,  734. 

daughters  included  in  "heirs  of  body,"  or  "issue,"  115,  120. 
duplication  of  charges,  referential  trust  ought  not  to  be  construed  so  as  to 

effect,  130. 
executed  and  executory  trusts  distinguished,  111. 
gavelkind  lands,  as  to'  121,  122,  824,  825. 
"heirs  of  the  body,"  how  construed,  113,  115,  118. 

distinguished  from  issue,  120. 
intention  of  settlor,''  carried  out  in  conformity  with,  112. 
marriage  articles,  in,  distinguished  from  the  like  in  will,  112,  113.     See 

supra,  construction. 
maTied  woman,  direction  in  will  for  strict  settlement  on,  126. 
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EXECUTORY  TUVST— continued. 

meaning  of  term,  explained,  111,  112. 
notice  of,  860. 

powers,  what  may  be  inserted  in  settlement  tinder  executory  trust,  126  etseg. 
'■proper,"  128. 

"usual,"  127,  128.  , 

protector,  special,  whether  Court  will  appoint,  under  Fines  and  Eecoveries 

Act,  121. 
strict  settlement,  meaning  of  term,  508. 

waste,  tenant  for  life  not  usually  made  dispunishable  for,  120,  507. 
will,  in,  distinguished  from  the  like  in  marriage  articles,  112,  113.     See 
supra  construction. 

EXECUTRIX. 

appointment  of  executor  by,  may  be  without  husband's  consent,  224. 
husband  of,  powers  of,  to  deal  with  assets,  225. 
trustee  held  to  be,  within  Trustee  Acts,  1021 
EXONERATION. 

judgment  or  charger,  of  property  from,  as  between  purchasers,  718,  719. 
personal  estate,  of,  from  costs,  644. 

share  of  proceeds  of  land,  of,  from  mortgage  by  legatee,  951. 
EXPECTANCY. 

voluntary  a3S\^ment  of,  whether  it  creates  a  trust,  74. 
EXPEDIENT. 

when  Court  deems  it  expedient  to  appoint  new  trustees,  1027  et  seq. 
EXPENSES.     Chap.  XXIV.,  sect.  2,  634—644. 
account  of,  trustee  should  keep,  638 

where  none  kept,  what  allowance  made,  638. 
allowance  for,  to  trustees,  634  ;  even  wliere  express  allowance  for  trouble, 
637. 
or  where  trustee  wrongfully  appointed,  634. 
cestui  que  trust  when  personally  liable  to  trustee  for,  642,  643. 
costs  of  specific  performance  action  against  trustees,  when  allowed  as,  432. 
counsel,  fees  to,  when  allowed  to  trustee,  198,  636. 
deed,  of,  direction  to  pay,  is  iinplied,  641. 

donee  under  voluntary  settlement  incurring  expense  not  a  volunteer,  75. 
exoneration  of  personalty  from,  644. 
extra  costs,  trustee  when  allowed,  636,  638. 
fines  for  renewal  of  leases,  lien  of  trustee  for,  184. 
funds  out  of  which  expenses  payable,  643,  644. 
real  and  personal  estate,  as  between,  642. 
lien  for,  trustee  when  entitled  to,  184,  639. 
not  where  guilty  of  breach  of  duty,  640. 
nor  against  moneys  for  public  services  in  hands  of  Secretaries  of 

State,  642. 
trustee's  agents,  e.  g.  solicitors  or  surveyors  not  entitled  to,  641 ; 

unless  expressly  so  directed,  ib. 
remedy  for  enforcement  of,  640,  642. 

where  trust  extends  to  several  estates,  642. 
lying  by,  while  expense  incurred,  effect  of,  716,  717. 
moderated,  charges  may  be,  and  how,  638. 
necessary,  what  are,  987. 

opposition  to  Bill  in  Parliament,  costs  of,  when  allowed  to  trustees,  636. 
reimbursement  of,  how  made,  634  ei  seq. 

out  of  what  fund,  643,  644. 
release  to  trustees,  of,  359. 

renewal  of  lease,  of,  lien  for,  184.     See  Renewable  Leaseholds. 
sale,  of,  to  be  borne  by  purchaser,  440. 
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EXPET^SES— continued. 

Settled  Land  Act,  under,  allowed  to  trustee,  636. 
"testamentary,"  includes  costs  of  administration  action,  644. 
trust  to  pay  costs,  &c.,  construction  of,  644. 
void  deed,  under,  640. 

EXPRESS  TRUST*,  Chap,  vill.,  sect.  1,  108—130. 

account  of  rents  and  profits  from  what  time  granted,  886. 
executed  and  executory,  distinguished,  111. 
legacy  after  executor's  assent  is  held  on  express  trust,  884. 
Limitations,  Statutes  of,  express  trusts  in  general  excluded  from  operation 
of,  875  et  seq.,  901. 
Real  Property  Limitation  Act,  1874,  when  subject  to,  876  ei  seq. 
mere  charge  is  not,  secus  charge  coupled  with  duty.  878,  879. 
mortgage  byway  of  trust  for  sale  not  an  express  trust  within  statutes,  880. 
resulting  trust  when  an  express  trust  within  Statutes  of  Limitations,  877. 
technical  terms  not  nacessary  for  limitation  of  equitable  estate,  108. 
but  if  employed  are  taken  in  legal  and  technical  sense,  109. 

EXTENT  (FROM  CROWN)  Chap,  xxvil.,  sect.  8,  817,  818. 
equitable  interest  affected  by,  817, 
equity  of  redemption  may  be  sold  under,  818. 

lands  could  not  be  sold  under,  at  common  .law,  817  ;  but  may  by  statute, 
818.  1 

EXTINGUISHMENT. 

power,  of,  605,  606,  609,  610,     See  PoWEB. 

trust  for  sale,  of,  425. 
EXTRAORDINARY  OUTLAY. 

trustee,  by,  whether  he  can  charge  for,  638. 
FACTOR.     See  Agent. 

Bankruptcy  Act,  operation  of,  as  to  goods  in  his  possession,  240,  244. 

followed,  money  may  be,  into  hands  Of,  894. 

profiting  by  his  fiduciary  position  is  a  constructive  trustee,  187. 

selling  for  money  payable  at  future  day,  241. 

special  property  only  vests  in,  241. 

trustee  who  is,  cannot  profit  by  trust,  280. 

FAILURE. 

bank,  of,  trustee  when  liable  for,  297. 

cestui  que  trust,  of,  of  personalty  by  death  intestate  without  next  of  kin, 
285. 
of  realty  by  attainder,  284. 

by  death,  intestate  without  heirs,  282. 
devise  by,  on  trusts  which  fail,  devisee  entitled  as  against  bare  trus- 
tee, 284. 
settlor,  right  of,  to  trust  property,  284. 
trustee,  right  of,  to  trust  property,  282. 
heirs,  of,  devolution  of  property  in  case  of,  282.     See  Escheat. 
next  of  kin,  of,  of  e.  q.  t.  dying  intestate,  285. 
trustee,  of,  c.  q.  t.  protected  against,  833  ei  seq. 
death,  by,  833.       ' 

direction  to  sell,  and  no  person  to  sell  named,  834. 
for  separate  use  and  no  trustee  appointed,  834. 
disclaimer,  by,  833.     See  DiSCLAlMEB. 
imperative  power,  834  et  seq.    See  PowEK. 

FALSE. 

answer,  by  corporation  (pleading  ignorance)  visited  with  costs,  994. 
denial  by  agent  of  his  character,  168. 

by  trustee  of  claim  of  e.  q.  t.  visited  with  costs,  993. 
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FAMILY. 

meanjng  of  word,  133;  in  a  will  means  children  primd  flade,  133  note  (c). 
trust  for,  of  freeholds,  how  construed,  133. 

FARM  LEASE.     See  Lease. 

FATHER.     See  Advancement  ;  Parent. 

FEE  SIMPLE. 

charge  of  debts,  legal  fee  simple  when  passing  by  virtue  of,  218. 
conditional,  47. 

limitation  in  tail,  where  no  custom  to  entail,  construed  as,  47. 
devise  to  trijstee,  when  to  be  construed  to  pass  fee  simple,  220. 
equitable,  word  "heirs"  not  necessary  to  create,  109. 
fee  upon  a  fee,  rule  preventing,  not  applicable  to  trusts,  84. 
grant  or  devise  to  two  and  the  survivor  and  the  heirs  of  the  survivor,  effect 

of,  214. 
legal,  vested  in  trustee  by  trust  to  sell,  &c.,  without  "heirs,"  213. 

secKS  vrhere  gift  to  A  upon  trust  to  pay  debts  out  of  rents,  214. 
trust  to  lease  confers  fee  simple,  217. 

what  estate  taken  under  grant  to  trustees  and  survivor  and  heirs  of 
survivor,  214. 
under  devise,  215. 
where  legal  estate  in  first  instance  given  to  trustees  and  discretionary 
powers  superadded,  218,  219. 
FELON,  how  far  he  may  deal  with  chattels,  27.     See  Convict. 
FELONY. 

attainder  upon,>  abolished,  28. 

cestui  que  trust,  of,  283. 

equitable  chattels,  forfeiture  of,  820. 

forfeiture  or  escheat  upon,  28,  818  et  seq.     See  Fokfeituke. 

abolished,  28,  821. 
outlawry  upon^  effect  of,  28,  250, 

prosecution  for,  necessity  for,  before  taking  civil  proceedings,  898. 
trustee,  of,  poii-er  of  Court  to  appoint  new  trustee,  1043,  1044. 
FEME  COVERT.     See  Married  "Woman.  ' 

FEME  SOLE. 

trustee,  whether  she  maybe  appointed,  36,  37. 
FENCING. 

expense  of,  tails  on  corpus,  683. 
FEOFFMENT. 

infant,  by,  25,  26. 

lunatic  or  idiot,  by,  26.  ^ 

tenant  for  lite,  by,  formerly  worked  forfeiture,  821. 
uise  on,  when  it  might  be  declared  by  parol,  52. 
results  to  feoffee  if  without  consideration,  163. 
FIERI  FACIAS.     See  Execution  ;  Judgment. 
execution  by,  at  common  law,  794. 
in  equity,  795,  796. 
FINE. 

effect  of,  in  cases  of  election,  954,  955. 
infant,  by,  25. 
lunatic  or  idiot,  by,  26. 

non-claim,  with,  a  bar  against  constructive  trust  in  favour  of  a  volunteer 
'  without  notice,  866. 

no  bar  in  case  of  notice,  858. 
PINES. 

copyholds,  for  admission  to,  235  et  seq.     See  CoPYHOLD. 
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payment  of,  not  a  condition  precedent  to  admission,  235. 
treated  as  income  of  the  lord,  682. 
lease  of  charity  lauds,  upon,  543. 
leases,  on,  under  Settled  Land  Acts,  561. 
onerous,  how  they  may  be  avoided  when  the  estate  devolves  on  several 

trustees,  237. 
renewal  of  lease,   on,  how  to  be  raise'd,  366  el  seq.      See  Renewable 
Leaseholds. 
annual,  treated  a.s  income  of  tenant  for  life,  682. 
under-leases,  on,  371. 

FINES  AND  EECOVEEIES  ACT. 

acknowledgement  by  married  woman  under,  22. 

concurrence  of  husband  when  dispensed  with,  35. 
effect  of  conveyance  in  such  case,  35  note  (m). 
legacy  charged  on  land,  on  conveyance  of,  955. 

reversionary  interest  in  land  directed  to  be  converted,  on  conveyance 
of,  955. 
,  contingent  remainders,  trusts  to  preserve,  how  effected  by  Act,  381,  382. 
contract,  power  of  feme  covert  to,  under  Act,  645. 

election  under  powers  of,  hy  feme  covert,  955;  by  tenant  in  tail,  959,  &60. 
settlement  where  husband's  property  limited  to  heirs  of  body  of  wife, 
114. 
entail,  married  woman  may  bar,  780;  or  enlarge  into  fee  simple,  784. 
equitable  estate  tail,  how  barred  under,  694. 

protector  of  Settlement  under,  121,  381,  382,  682.     See  Protectok  of  Set- 
tlement. 
irresponsibility  of,  121. 

whether  Court  will  appoint,  in  carrying  out  executory  trust,  121. 
vesting  order  need  not  refer  to,  1013. 

FIRM.    See  Partners. 

breach  of  trust  of  one  partner,  how  far  liable  for,  902,  913,  916. 
set-off  against,  right  of,  how  affected  by  change  of  firm,  698,  670. 
trustee  lending  money  to,  becoming  bankrupt,  916. 

FIXTURES. 

trust  property,  on,  trustee  cannot  buy  up,  for  himself,  276. 
FOLLOWING  TRUST  PROPERTY. 

parol  evidence  admissible  for  purpose  of,  169. 

right  of  c.  g.  t.  to  follow  trust  property  wrongfully  converted.  Chap.  XXX. 
sect.  2,  892 — 897.     See  Breach  of  Trust. 

trustee  in  bankruptcy,  into  hands  of,  240,  912. 

FORECLOSURE.    See  Mortgage. 

FOREIGN  LAW. 

whether  trustee  or  executor  presumed  to  know,  347,  348. 

FOREIGN  PROPERTY. 

bonds  of  foreign  Government  not  within  Trustee  Relief  Act,  Q98. 
boundaries  of  estates  abroad,  specific  performance  of  articles  for  ascertain- 
ing, 48. 
entail  of  lands  abroad,  49. 
fraudulent  conveyance  of,  relieved  against,  49. 
injunction  against  taking  possession  of  lands,  49. 
mortgage  of  lands  abroad,  foreclosure  of,  49. 
movable,  follows  the  person,  48. 

real  estate.  Court  will  enforce  natural  equities  and  contracts  provided  par- 
ties are  within  jurisdiction,  48. 
quEere  whether  so  as  to  trusts,  49,  50. 

t  27  LAW  OF  trusts. 
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FOEEIGN  PROPERTY— con<m«e(?. 

not  where  foreign  law  would  make  decree  of  Court  nugatory,  49. 
sale  of  land  abroad  ordered,  49. 
Scotch  estate,  equitable  mortgage  of,  enforced,  48. 
trusts  of,  how  far  effectual,  48,  49,  50. 

as  regards  personal  estate,  48. 

as  regards  real  e.'^tate,  49. 

FOREIGN  SECURITIES. 

conversion  of  property  invested  in,  300. 

meaning  of  term,  321. 

Trustee  Relief  Act,  are  not  within,  998. 

FOREIGNER. 

will,  foreigner  may  dispose  of  English  property  by,  27. 

in  case  of  personalty  formalities  according  to  law  of  domicile,  27 
note  {b). 

FORFEITURE. 

alienation  or  banlEruptcy,  on,  102  et  seq.,  556,  680. 

contingent  remainder  not  destructible  by  forfeiture  of  previous  estate,  121, 

383. 
felony,  outla-wxy,  or  treason,  in  case  of: 
abolition  of,  by  recent  statute  except  for  outlawry,  28,  821. 
chattels  and  goods,  of,  took  place  upon  conviction,  28,  820. 
felon  may  sell  goods,  &e.,  before  conviction,  28 
but  not  coUusively  to  defeat  rights  of  Crown,  28. 

how  far  he  may  make  a  settlement,  28. 
equitableinterests,  of,  none  at  common  law  in  trusts  of  lands,  818 
quaere,  under  33  Hen.  8,  c.  20,  s.  2,  818  et  seq. 
equities  of  redemption  within  the  Act,  semble,  820. 
alien,  trust  for,  95,  823  note  (6),  how  Crown  prosecuted  its  rights, 

96. 
chattels,  in,  820. 
wife  of  felon,  trust  for,  821. 
executor,  assets  in  hand  of,  exempted  from,  226. 
husband,  of,  effect  of,  on  wife's  equitable  term,  820. 
laud,  of,  took  place  upon  attainder,  27,  818. 
secus  if  felon  contingently  entitled,  821. 
land  directed  to  be  converted,  proceeds  of,  when  forfeitable,  950. 
money  to  be  laid  out  on  land  not  forfeitable  as  personalty,  821,  950. 
outlawry,  on,  28. 

trustee  or  mortgagee,  of  property  vested  In,  247,  821,  1036. 
chattels  subject  to,  at  common  law,  222;  mens  now,  222. 

secus  as  to  assets  in  hands  of  executor,  225. 
freeholds  subject  to,  at  common  law,  221;  seeus  now,  221. 
trustee  beneficially  interested,  1036. 

trust  estate,  person  taking,  under  forfeiture  bound  by  same  equity 
as  forfeitor,  247. 
feoffment"  by  tenant  for  life  under  old  law,  by,  821. 

not  where  tenant  for  life  only  equitably  entitled,  i5. 
order  and  disposition  clause  in  bankruptcy,  under,  242  et  seq. 

FORGERY. 

letter  of  attorney,  of,  by  broker,  353. 

mortgage,  tnistee  lending  on  forged,  liable  where  negligent,  353. 

trustee  absconding  on  charge  of,  removable,  847. 

FORISFAMILIATION. 

effect  of,  on  trust  for  maintenance,  139. 
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FORMALITIES. 

trust,  for  creation  of,  what  formalities  requisite,  Chap.  v.  51 — 66. 
common  law,  at,  51,  52. 
Statute  of  Frauds,  under,  53  et  seq. 
Statute  of  Wills,  under,  57  et  seq. 

valuable  consideration,  where  trust  grounded  on,  formalities,  of  minor 
importance,  67. 
will  of  foreigner  disposing  of  English  property,  27. 
will,  for  execution  of,  57  et  seq. 

FEAUD. 

account  in  cases  of,  carried  back  to  accruer  of  title,  888,  891. 

mesne  rents,  of,  in  equity  though  upon  legal  title,  ib. 
agent,  or  attorney,  by,  gives  rise  to  constructive  trust,  191,  199. 
allowance  for  repairs  and  improvements  not  made  to  person  guilty  of,  492. 
appointment,  fraudulent,  trustee  suspecting,  whether  compellable  to  con- 
vey, 686. 

trustee,  of,  668. 
assignee  of  equitable  interest  affected  by  fraud  of  a-ssignor,  696. 
bankruptcy,  discharge  in,  does  not  release  fraudulent  trustee,  992. 
benefit  from,  party  to  fraudulent  contract  cannot  derive,  862. 
concealed,  whilst  fraud  is,  time  does 'not  run  against  defrauded  person, 

868,  875,  878. 
confirmation  obtained  by  means  of,  497. 

conveyance,  fraudulent,  as  against  creditors,  77  el  seq. ,  510,  518. 
absolute  as  against  grantor,  145. 
act  of  bankruptcy  by  making,  512,  514,  518. 
delay  not  a  bar  to  action  to  set  aside,  873  note  (e). 

of  estate  abroad  relieved  against,  49- 

for  creating  votes,  105. 
costs  in  cases  of,  991. 
co-trustee,  of,  trustee  not  liable  for,  253. 

creditors,  settlement  in  fraud  of,  when  invalid,  77  et  seq.,  510,  518. 
delay  in  bringing  action  for  relief  against,  effect  of,  868,  875,  878. 
devisee,  by,  promising  to  provide^or  child  of  testator,  61. 

when  trust  is  raised  by,  65. 

only  where  devisee  takes  beneficial  interest,  65. 
discovery  of,  time  begins  to  run  from,  868,  875,  878. 
discretion  of  trustee,  fraudulent  exercise  of,  controlled  by  Court,  616. 
executor,  fraudulent  dealing  with,  478  et  seq. 
expenditure,  by  allowing  another  to  incur,  717. 
heir,  by,  in  procuring  estate  to  descend  on  false  representation,  61. 
infant  not  protected  iProm  consequences  of,  39,  355,  919. 
joint  tenant,  by,  effect  of,  63;  devise  procured  by,  wholly  void,  63. 
laches,  effect  of,  where  plaintiff  alleges  fraud,  864,  872. 
land  abroad,  fraudulent  conveyance  of,  relieved  against,  49. 
lapse  of  time,  effect  of,  in  cases  of  fraud,  864.  868,  872. 
legacy  obtained  by,  intention  of  testator  must  be  executed,  61. 
Limitations,  Statutes  of,  when  they  begin  to  run  in  cases  of,  868,  875,  878. 
married  woman,  by,  739,  784,  919,' 990;  protected  against,  759,  784,  919. 
mistake  of  another  man,  by  encouraging,  717. 
money  obtained  by,  right  to  follow,  897. 
parol,  may  be  established  by,  63;  and  see  167. 
partner,  by,  902,  916. 

pleadings,  where  charged  in,  defence  whether,  by  demurrer  or  plea,  869. 
possession,  fraudulent,  is  adverse,  864. 
power,  on,  616,  686. 

when  Court  will  interfere  in  cases  of,  616. 
powers  of  executor  vitiated  by,  478. 


1454  INDEX. 

[The  paging  refers  to  the  [*]  pages.  ] 

PEAUD — continued. 

preference,  fraudulent,  in  creditors'  deed,  by  secret  agreement,  513,  523. 

making  good  trust  money  is  not,  897. 
secret  equity,  by  person  entitled  designedly  concealing,  716. 
tenant  in  common,  by,  devise  procured  by,  may  be  good  as  to  co-tenaut,63. 
trust  void  on  ground  of,  recovery  of  trust  property  where,  106. 

by  fraudulent  settlor,  ib.;  by  person  claiming  through  him,  ib. 
trustee  not  liable  for  fraud  of  co-trustee,  253. 

criminal  proceedings  against  fraudulent  trustee,  898. 

discharge  in  bankruptcy  does  not  release  fraudulent  trustee,  916. 
trusteeship  created  by,  61,  62,  63,  65,  862,  864. 
trusts  originated  by   1. 
vitiates  any  transaction,  478,  509. 
voluntary  settlement  procured  by,  75. 

FEAUDS,  STATUTE  OF,  Chap.  v.  sect.  2,  53—57. 
affidavit,  trust  may  be  evidenced  by,  56. 

answer  in  chancery,  when  sufficient  declaration  of  trust,  55,  56. 
antenuptial  agreement  as  to  wife's  realty  signed  by  husband  not  sufficient,  57. 
assets  by  descent  under  sect.  10,  what  are,  827  et  seq. 
assignments  of  trust,  writing  necessary  for,  55,  693. 
bill  in- chancery-,  whether  declaration  of  trust  might  be  by,  56  note  (a), 
charitable  trusts  are  within,  54. 
chattels  real  are  within,  53. 

but  not  chattels  personal,  53. 
colonial  lands,  whether  within,  55. 
copyhold,  declaration  of  trust  of,  is  within,  53. 

but  not  surrender  to  uses,  53  note  (c),  721. 
Crown  whether  bound  by,  54. 
defence  of,  must  be  specially  pleaded,  55. 
devises  of  land,  as  to,  57. 
elegit  under  sect.  10,  802,  803. 

formalities  required  by,  for  creation  of  trust,  55  et  seq. 
fraud,  not  pleadable  in  aid  of,  54. 

implication  of  law,  trusts  arising  by,  are  not  within,  167.  193  et  seq. 
indemnity,  verbal  promise  of,  not  within  the  statute,  349. 
interests  within  the  Act,  what  are,  53  et  seq.,  693. 

letters,  &c.,  to  constitute  sufficient  declaration  of  tmst  must  relate  to  sub- 
ject matter  and  nature  of  trust  must  be  clear,  56. 

parol  evidence  of  surrounding  circumstances  admissible,  56. 
memorandum,  when  sufficient  evidence  under,  55. 
money  secured  on  mortgage  is  not  within,  54. 
"  party  by  law  enabled  to  declare  trust,"  who  is,  57. 
pleaded,  must  be,  under  present  practice,  55. 
recital  in  bond,  trust  may  be  evidenced  by,  55. 
signature,  what,  necessary  to  satisfy,  ,56,  57. 

unsigned  paper,  reference  to,  57. 
subsequent  acknowledgment  in  writing,  when  sufficient  for  creation  of 

trust,  55.  ' 

trust  estate  how  far  assets  under  sect.  10  of  Act,  827  et  seq. 

when  to  be  taken  in  execution  at  law  under  sarpe  section,  802,  803. 
trust  of  lands,  formalities  required  for  declaration  oif,  55  et  seq.     See  infra, 

writing, 
■wills,  provisions  of  statute  relating  to,  57,  720. 

repealed  but  principles  established  by  cases  undex,  still  applieable,66. 
writing,  trusts  to  be  proved  by,  not  declared  in,  55. 

what,  is  sufficient,  55,  56,  57. 

relation  to  subject  matter  of  trust  and  nature  of  trust  must  be  clear,  56. 

money  may  be  followed  into  laud  by  parol,  896. 
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FRAUDULENT  CONVEYANCE,  &c.,  77  et  seq.,  510,'  514,  518 
FEAUDULENT  PREFERENCE,  897.     See  Bankkuptcy. 
FRAUDULENT  TRUSTEES'  PUNISHMENT  ACT,  898. 
FREEBENCH. 

equitable  estate  in  copyholds,  does  not  attach  to,  733. 
legal  estate  in  trustee,  attaches  to,  221. 
FREE  GRAMMAR  SCHOOL  (see  3  &  4  Vict.  c.  77),  536. 
FREEHOLD. 

disclaimer  of,  how  to  be  iiiade,  197,  et  seq.    See  Disclaimer. 
estate  for  life  may  be  devised  to  trustee  notwithstanding  1  Vict.  c.  26,  220. 
legal  estate  in,  when  i)assing  under  devise  to  trustees,  211,  212,  216. 
where  fteeholds  and  copyholds  descend  together,  217. 
FRIENDLY  SOCIETY. 

loan  by  trustees  of,  on  improper  security,  333. 
FUND. 

in  Court,  assignment  of,  711,  712.     See  Stop  Oedee. 
meaning  of  term  "funds,"  322. 
trust  fund,  assignment  of,  702  et  seq.     See  Notice. 
FUNERAL  EXPENSES. 

priority  of,  in  administration  of  assets  in  bankruptcy,  832. 
wife,  of,  out  of  separate  estate,  773. 
GAME  ACT  (22  &  23  Car.  2,  c.  25). 

qualiftcation  under,  extended  to  c.  q.  t.  of  lands,  681. 
GAMEKEEPER. 

must  not  be  appointed  for  pleasure  of  trustees,  275. 
GARNISHEE. 

trust  debts  vested  in,  not  affected  by  attachment,  225. 
trust  money,  garnishee  order  not  made  absolute  as  to,  245. 

but  money  may  be  ordered:  into  Court  pending  inquiry,  245. 
GAVELKIND  LANDS. 

descent  of  money  arising  from  sale  of,  824., 

of  equitable  interest  in,  824! 
Dower  Act  extends  to,  738. 

feoffment  by  infant  under  custom  of  Kent,  25,  26. 
settlement  of,  under  executory  trust  in  articles,  how  made,  121,  122. 
GENERAL  ORDERS.    See  Rules  of  Court. 
distringas,  as  to,  973.  , 

interest  On  simple  contract  debts,  as  to  giving,  from  decree,  526  note  (d). 
investment,  as  to,  of  cash  under  control  of  Court,  308,  309. 
stop  order,  as  to  proceedings  for  obtaining,  712. 
GENERAL  WORDS. 

trust  estate,  not  construed  to  pass,  225. 
GIFT. 

chattels,  delivery  of,  whether  a  gift  or  creating  a  resulting  trust,  145. 
equitable  interest,  of,  73. 

hu8band,by,  to  vrife  whether  effectual  as  declaration  of  trust,  68 ;  semble  not,  69. 
effectual  as  gift  since  Married  Women's  Property  Act  1882,  69. 
exception  as  against  creditors,  ib. 
imperfect,  Court  will  not  give  effect  to,  as  trust,  74. 
power,  words  of,  distingai.shed  from  words  of  gift,  838  et  seq. 
stock,  transfer  of,  whether  gift  or  resulting  trust,  145. 
stranger,  to,  person  mi  juris  may  freely  make,  71. 
' '  trust ' '  and  ' '  trustee, "  use  of  terms,  does  not  necessarily  exclude  a  bene^ 

flcial  gift,  148. 
trustee  cannot  accept,  from  c,  q,  U,  277. 
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GOVERNMENT  ANNUITIES  ACT,  1882,  32. 

GOVERNMENT  SECURITY. 

Bank  of  England  stock  is  not,  307. 

Exchequer  bills  are  not,  321. 

investment  on,  when  proper,  307,  314,  502.     See  Investment. 

meaning  of  term,  322. 

GRAMMAR  SCHOOL. 

trust  for,  how  carried  into  effect,  536. 

GRANDCHILD. 

advancement  for,  presumed,  177. 

GRANDFATHER. 

whether  jregarded  as  being  in  loco  parentis,  391  note  (a),  395,  402. 

GRANT. 

whether  inserted  in  conveyance  by  trustees,  441,  687. 
word  "grant"  does  not  imply  warranty,  687. 

use  of,  now  not  necessary  for  conveyance,  687. 

GRANTEE. 

mala  fides  by,  effect  of,  145. 

GREEK  BONDS. 

investment  in,  322. 
GROUND  RENTS. 

lending  on  security  of,  power  of  trustee  as  to,  325. 

whether  trustees  may  purchase,  502,  505. 
GUARDIAN. 

administration  granted  to,  limited  to  appointing  new  trustees,  657. 

advantage,  cannot  gain,  by  his  office,  279. 

co-guardian,  payment  to,  trustee  not  discharged  by,  614,  615. 

infant  cannot  bej  37. 

office  survives  as  to  testamentary  guardians,  261. 

secus  joint  guardians  appointed  by  Court,  262  note  (a). 

receipt  by,  for  legacy  of  infant,  when  a  good  discharge,  355. 

trustee,  is,  to  extent  of  property  come  to  his  hands,  279. 
HARDSHIP. 

Court  will  not  enforce  against  trustees  a  contract  which  involves,  441. 
HEIR. 

advowson,  right  of  presentation  to,  when  devolving  on  heir,  275. 

cestui  que  trust  attainted,  whether  his  heir  touj  sue  trustee,  284. 

cestui  que  use,  of,  right  to  sue  subpoena  descended  to,  3. 

chattel  interest  resulting  to  heir  devolves  on  his  personal  representatives,  143 

chattel,  limitation  of,  to  A.  and  his  heirs,  94. 

common  law  heir  when  entitled  to  proceeds  of  sale  of  gavelkind  lands,  824. 

contract  of  sale  or  purchase  by  testator,  how  affected  by,  943. 

conversion,  cannot  claim  by  virtue  of,  under  will  of  ancestor,  953. 

creditors,  how  far  heir  a  trustee  for,  279. 

customary,  when  trust  estate  devolves  on,  824. 
when  competent  to  execute  trust,  233. 

disclaimer  by,  196,  197. 

equity  of,  as  stgainst  executor,  729,  942  et  seq. 

failure  of,  822,  823.     See  Escheat  ;  Trustee  Acts. 

trustee  accidentally  advantaged  by  failure  of  heirs  of  e.  }.  t.  282  el  seq. 

favoured,  whether,  more  than  executor,  947. 

fraud  by,  inducing  ancestor  to  allow  estate  to  descend,  61. 

"heirs,"  use  of,  as  word  of  limitation.     See  Heies  ;  Hbies  of  the  Body. 

incumbrance,  effect  of  heir  purchasing,  279,  280. 
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HEIB — contimied. 

infant,  of  vendor  who  has  contracted  to  sell  real  estate,  whether  a  con- 
structive trustee  for  purchaser,  1011. 
legacy  to,  will  not  alone  prevent  a  trust  from  resulting,  147. 
land  directed  to  be  converted  into  money,  heir  when  entitled  to,  950,  953. 

See  Conversion, 
Limitations,  Statute  of,  heir  when  barred  by,  874,  875. 

as  to  resulting  surpfus  rents  under  express  trust,  877. 
lunatic,  of,  interests  of,   how   far  regarded  by  Court,    963  et  sea.     See 

Lunatic. 
money  to  be  laid  out  on  land,  heir  when  entitled  to;  941  et  seq.,  953.     See 

CONVEBSIOSr. 

merger  of  charge,  heir  benefited  by,  729. 

mortgagee  of,  entitled  as  against  residuary  legatee  who  neglects  to  assert 
title,  861. 
executor  may  call  for  conveyance  from,  943, 
mortgagor,  of,  formerly  entitled  to  have  debt  discharged  out  of  personalty, 

943. 
persond  designata,  when  he  may  claim  as,  110,  953. 
personal  representative  to  be  deemed  "  heir  "  within  the  meaning  of  trusts 

and  powers,  233. 
personal  representatives  of,  chattel  interest  reaultingto  heirdevolves  on,  151. 
power  when  exercisable  by  heir  of  donee,  609. 
power  of  sale  when  exercisable  as  against,  611. 

may  be  exercised  by  persona,!  representative  of  last  surviving  trustee, 

233. 
severance  of  estate  by  co-trustees,  how  affected  by,  237. 
receipt  of,  purchaser  when  discharged  by,  465,  466,  468,  471. 
resulting  trust  in  favour  of,  when  it  arises,  63,  65,  143,  147,  149,  154.     See 
Resulting  Tbust. 
whether  resulting  interest  devolves  as  realty  or  personalty,  150,  151. 
See  Conversion. 
retainer  of  debt  by,  830,  and  note  (d). 
secret  trust,  right  of  heir  to  discovery  as  to,  64. 
settlor,  heir  of,  when  botind  by  trust,  834. 
specialty  debts,  heir  how  liable  to,  206. 

trust  attaches  upon  conscience  of,  where  no  trustee  named,  834. 
trustee,  of,  originally  not  bound  by  a  use,  2. 
bat  afterwards  held  bound,  2. 

bound  by  trust,  246  ;  whether  he  can  disclaim,  196. 
contract  for  purchase  of  trust  property  not  enforceable  by,  487. 
descent  to,  723. 
•  where  sale  to  trustee  set  aside,  whether  entitled  to  purchase-money, 
494,  495. 
whether  competent  to  execute  trust,  230. 
Trustee  Acts,  heir  when  deemed  to  be  trustee  within,  1011, 1012, 1016, 1017, 
undisposed  of  proceeds  of  conversion,  heir  when  entitled  to,  149. 
unlawful  trust,  right  of  heir  to  discovery  as  to,  64. 
use,  is  bound  by  a,  2. 
younger  child,  heir^  not  regarded  as,  entitled  to  portion,  386,  392. 

HEIRLOOMS. 

bequest  of,  to  same  uses  as  chattels  in  strict  settlement  how  construed,  122 

et  seq.     See  Exeoutoey  Trust. 
cestui  que  trust,  rights  of,  in  respect  to,  683,  684. 

not  forfeited  on  bankruptcy  of,  683. 
sale  of,  under  Settled  Land  Acts,  566,  567,  684. 
suspension  of  vesting  of,  how  effected,  123. 
tenant  for  life  entitled  to  use  of,  123,  683,  684. 
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"HEIES." 

blended  real  and  personal  estate,  meaning  of  "heirs"  in  disposition  of,  133. 
•  devise  to,  cannot  be  cut  down  to  chattel  interest,  214. 
equitable  estate,  devise' of,  without  word  "heirs"  may  give  the  fee,  109. 

secus  a  grant  by  deed,  109. 
grant  or  devise  to  two  and  survivor  and  heirs  of  survivor,  214. 
"  heirs  female,"  construction  of,  in  marriage  articles,  114. 
"heir  male,"  construction  of,  in  will,  118. 

trust  for  sale,  devise  upon,  confers  fee  without  word  "  heirs,"  213 
"HEIRS  OF  THE  BODY." 

construction  of,  in  marriage  articles  as  to  chattels,  115. 

as  to  freeholds,  w^here  construed  "first  and  other  sons,"  113,  860. 
in  wills,  where  construed  first  and  other  sons,  119.     And  see  ExEctJ- 
TOBY  Teust. 
daughters  included  under  designation  of,  115,  120. 
equitable  entail  may  be  created  without  use  of  the  words,  108. 
husband's  property,  limitation  of,  to  heirs  of  body  of  vrife,  114. 
"issue,"  not  synonymous  with,  120. 

purchaser  vrithout  notice  whether  bound  by  construction  of  the  term,  860. 
HEEIOT. 

when  payable  as  to  copyholds  on  death  of  trustee,  235,  236. 
HIGH  COURT  OF  JUSTICE. 

constitution  of,  17. 
HINDE  PALMER'S  ACT  (32  &  33  Vict  c.  46),  206,  238,  525,  831. 

HOPING. 

may  raise  a  trust,  131. 
HOTCHPOT. 

clause,  supplied  in  carrying  out  executory  trust  in  marriage  articles,  117. 
money  to  be  laid  out  in  land  held  hot  liable  to  be  brought  into,  941. 
HOUSEHOLD  GOODS. 

trust  of)  right  of  e.  q.  t.  to  use  goods,  683,  684. 
HOUSEKEEPING. 

expenses  of  testator,  ■when  executors  justified  in  continuing,  288. 
wife  not  bound  to  contribute  to,  from  separate  estate,  778. 
HOUSE  PROPERTY 

loan  by  trustees  on  mortgage  of,  325. 
purchase  of,  by  trustees,  when  justifiable,  502. 
HUSBAND.     See  Maeeikd  Woman. 

administration  to  wife,  small  sums  paid  to  husband  without  taking  out, 

354. 
breach  of  trust  of  wife,  formerly  liable  for,  33;  seciis  since  Married  Wo- 
men's Property  Act,  1882,  ib.;  unless  he  interferes,  ib. 
cestui  que  trust,  of,  sometimes  appointed  trustee,  41. 
cestui  que  use,  of,  could  not  sue  Subpoena,  3. 
concurrence  of,  to  execution  of  trust  by  wife,  when  necessary,  34,  36. 

power  of  Court  to  dispense  with,  35. 
debts  of  wife,  liability  of  husband  for,  790,  793. 
disentailing  assurance  of  wife's  laud,  concurrence  of  husband  in,  -780. 
executrix,  husband  of,  might  administer  assets  during  coverture,  34. 

sectts  now  under  Married  Women's  Property  Act,  1882,  36. 
gift  by,  to  wife,  68,  755;  whether' valid  as  declaration  of  trust,  68;  semble 
not,  69. 
now  valid  as  gift,  both  at  law  and  in  equity,  69;  exception  as  against 
creditors,  69. 
gift  to,  by  wife,  of  separate  property  when  presumed,  777,  778. 
gift  to,  when  regarded  as  portion  to  -wife,  405. 
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HUSBAND— conijnued. 

insurance  by,  for  benefit  of  wife  and  children,  789,  792. 
title  deeds  of  wife's  lands,  trustee  in  bankruptcy  of  husband  whether  en- 
titled to,  680. 
tort,  husband  and  wife  cannot  sue  each  other  for,  7G1. 
trustee  of  wife's  separate  property,  formerly  construed  to  be,  754,  834. 

gift  to  husband  and  another  upon  trust  [inter  alia)  for  wife  not  gift  for 

her  separate  use,  757. 
trustee  parting  with  possession  to  husband,  liability  of,  902,  903. 
wife's  property,  how  far  he  may  dispose  of,  739  et  seq.     See  Makbied  Wo- 
man. 
chattels  real,  equitable,  23,  746,  747. 
chases  in  action,  23,  24,  739  et  seq. 
wife's  separate  property,  what  arrears  of,  can  be  claimed  from  husband, 
776,  777. 
pin  money,  777. 
unlEiisposed  of,  husband  surviving  is  entitled  to,  774,  775. 

HUSBANDEY  LEASE.     See  Lease. 
IDIOT.     See  Lunatic. 
IGNOEANCE.     See  Mistake. 

acquiescence  defeated  by,  918;  and  so  confirmation,  497,  926. 

breach  of  trust  when  excused  by,  889,  904. 

laches  excused  by,  496,  870,  926. 
1    law,  ignorance  of  the,  497,  926. 

order  and  disposition  clause  does  not  apply  where  true  owner  ignorant 
that  he  is  such,  244. 

plea  of,  by  corporation  trustees  of  a  charity,  where  false,  entails  costs,  994. 

presumption  of  waiver,  how  far  rebutted  by,  870. 

release  defeated  by,  185,  186,  870. 

statutory  bar  not  prevented  by,  from  running  in  equity,'  866. 

trustee,'  of,  as  to  his  true  character,  244,  889,  904. 

trustee  pleading  falsely,  ordered  to  pay  costs,  994. 
ILLEGAL  TRUST.    See  Unlawful  Trust. 
ILLEGITIMATE  CHILD. 

advancement  for,  presumed  on  purchase  by  father  in  his  name,.  177. 

Iriture,  trust  for,«invalid,  95. 

except  where  child  can  take  as  persona  designata,  95. 
trust  by  will  for,  quajre  as  to,  95  note  {d). 

putative  father  of,  may  place  himself  in  loco  parentis,  402. 

IMAGINARY  VALUE. 

trustee  not  charged  with,  908. 
IMBECILITY.     See  Lunatic. 
IMMORAL  TRUST,  105.     See  Unlawful  Tkust. 
IMPEACHABLE  SETTLEMENT. 

trustee  may  assume  validity  of,  346. 
IMPERATIVE  POWER,  600,  834  et  seq.     See  PowEE. 

direction  for  conversion  when  held  imperative,  947,  948,  951.  . 

"shall  and  rnay,"  force  of,  in  Act  of  Parliament,  262  note  (i). 

IMPERFECT  TRUST,  67  et  seq.    See  Voluntary  Settlement. 

IMPERTINENCE. 

charge  of  piisconduct  on  part  of  trustee,  is  not,  where,  847. 

IMPLICATION. 

acceptance  of  trust,  of,  201,  203,  205,  251.     See  ACCEPTANCE  OF  Tetjst. 
costs  and  expenses  of  deed,  of  direction  to  pay,  641. 
devise  by,  215,  217,  218. 
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IMPLICATION— cojjifjiMed. 

power  by,  434,  454.     See  ExECUTOEY  Teust. 

reconversion  by,  where  land  directed  to  be  taken  as  personalty,  433,  434. 
trust  by,  130  et  seq.    See  Implied  Teust. 
trustee  by,  who  is,  where  no  trustee  named,  834. 
words  "  subject  thereto  "  implied,  155. 
IMPLIED  TRUST.    See  Chap,  viii,  sect.  2,  130—142. 
agreement  to  settle  property,  by  reason  of,  140. 

charge  of  debt  or  legacy,  heir  or  devisee  taking  under,  is  impliedly  a  trus- 
tee, 140.    See  Charge.  * 
condition,  by  use  of  words  importing,  140. 
constructive  trust,  distinguished  from,  108  note  (1). 
contract  for  sale,  how  it  arises  under,  141,  142.     See  Puechase. 
conversion,  for,  is  question  of  intention,  948. 

gift  of  personalty  with  limitations  appropriate  to  realty,  948. 
costs  and  expenses,  direction  that  devisee  should  be  allowed,  held  to  imply 

trust,  149. 
covenant  or  agreement  to  settle  property,  when  raised  by,  141. 
Frauds,  Statute  of,  not,  applicable  to,  167,  193  e<  seq. 
heir,  attaches  to  conscience  of,  where  no  trustee  named,  834. 
maintenance  of  children,  when  trust  implied  under  gift  for,  137, 138.    See 

Maintenance. 
operation  of  law,  trust  by,  distinguished  from  implied  trust,  408  note  (1). 
partial  trust,  in  case  of  implication  of,  the  surplus  does  not  result,  137. 
precatory  words,  by  use  of,  130  et  seq. 

implieatiepi  of  trust  in  such  case  now  rather  discouraged,  137. 
not  a  question  of  mere  grammatical  import,  133,  136. 
uncertain  words,  no  trust  created  by,  82,  132. 
reconversion,  for,  433,  434. 

resulting  trust,  where  trust  impll^  but  objects  nnascertainahle,  133.    See 
Resulting  Teust. 
none  where  trust  is  partial  only,  137. 
trustee  under,  not  bound  so  strictly  as  by  common  trust,  136. 

may  be  tenant  for  life  only,  136  ;  or  mere  trustee  taking  no  beneficial 
interest,  137. 
uncertainty,  where  there  is  no  trust  is  implied,  132. 

unless  uncertainty  arises  from  want  of  evidence  as  to  whole  in- 
tention of  settlor,  132,  133.  ♦ 
objects  of  trust,  of,  133. 
subject  matter  of  trust,  of,  134. 
IMPOUNDING. 

beneficial  interest  of  c.  q.  t.  to  answer  breach  of  trust,  911. 
IMPRISONMENT. 

for  debt  abolished,  916.  • 

exception  in  case  of  trustee  ordered  to  pay  money  in  his  possession,  917 
IMPROVEMENT   OF  LAND  ACT,   1864   (27  &  28  Vict.  c.  110),  577.    See 
Statutes. 
investment  under  provisions  of,  329,  330. 

IMPROVEMENTS. 

advice  as  to,  Court  will  not  give,  under  Lord  St.  Leonards'  Act,  620. 
.Agricultural  Holdings  Act,  under,  563,  564,  595,  596. 
allowance  for,  where  contract  is  set  aside,  491. 
charity  lands,  1x)  tenant  of,  544,  546. 
ornamental  improvements,  not  made  for,  575,  576. 
purchase  by  trustee,  in  case  ol,  493  ;  no  allowance  in  case  of  fraud,  492. 
wrongful  sale  by  trustee,  902. 
charity  lands,  of,  538,  544,  546. 
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IMPEOVEMENTS— con<ift«ed. 

Improvement  of  Land  Act,  under,  577. 

infant,  to  lands  or,  575,  579,  968. 

joint  tenant,  lien  of,  for  improvements,  165. 

lasting,  lien  of  trustee  for,  184, 676,  577, 640;  even  where  trust  deed  void,640. 

when  sanctioned  by  Court,  575. 
lunatic's  estate,  of,  when  allowed  outof  personalty,  965, 966.    See  Lunatic. 
ornamental,  by  trustee,  expense  of,  not  allowed,  575,  576. 
purchase  of  land,  out  of  money  held  on  trust  for,  575,  576. 
Settled  Land  Acts,  under  powers  of,  505,  560,  561,  563,  575. 
tenant  for  Ufe,  by,  574,  575  et  seq. 

right  of,  to  have  moneys  for  improvements  raised  out  of  corpus,  577. 
trustees  when  justified  in  applying  money  for,  504,  575  ei  seq.  - 

INABILITY. 

trustee,  of,  to  act,  659. 
INACTIVITY. 

trustee,  of,  whether  ground  for  appointing  receiver,  984. 
INCAPACITY. 

trustee,  of,  when  a  ground  for  appointing  new  trustees,  658,  847. 
or  for  appointing  receiver,  982,  983. 
INCOME. 

accumulation  of,  89  ei  seq.     See  Accumulation  ;  Thellusson  Act. 

during  minority  of  infant,  579,  582,  584,  585. 
application  of,  accruing  before  conversion,  as  between  tenant  for  life  and 

remainderman,  301  et  seq.     See  Conveesion. 
debts  recovered,  what  proportion  of,  is,  914,  915. 
payment  of,  to  two  or  more-trustees,  259. 

what  is  to  be  regarded  as  corpus  and  what  as  income,  305,  682,  683,  914, 
915,  1003,  1004.    See  Apportionment. 
INCOME  TAX. 

trust  for  payment  of,  lawfill,  105. 

trustee  omitting  to  deduct,  cannot  afterwards  do  so,  349. 

INCONVENIENCE. 

relief  when  refused  after  lapse  of  time  on  ground  of,  870  et  seq. 
charitable  trustees,  in  action  against,  for  account,  934  et  seq. 

INCREASE.     See  Augmentation. 
INCUMBRANCE.    See  Charge  ;  Mortgage. 

equitable,  purchaser  having  notice  of,  is  bound,  858. 
merger  of,  726  et  seq.     See  MERGER. 

purchaser  should  keep  charges  on  foot,  727. 
priority  of,  by  giving  by  notice,  702,  704. 
.purchase  of,  by  heir,  devisee,  joint  tenant,  or  tenant  for  life,  effect  of,  279,280. 

by  mortgagor.  728. 
trustee  cannot  buy  up  for  himself,  276  et  seq. 

INDEBTEDNESS,      i 

settlor,  of,  only  a  circumstance  of  fraud,  78. 

INDEMNITY. 

Bank  of  England,  to,  on  complying  with  orders  under  Trustee  Acts,  1043. 
bond  of,  on  appointment  of  new  trustees,  359. 

on  distribution  of  trust  fund,  349. 

against  breach  of  trust,  349,  668. 
business  of  testator,  executor  carrying  on,  is  entitled  to  indemnity,  238. 
cestui  que  trust  bringing  action  in  name  of  trustee  must  give,  853. 

gaining  by  breach  of  trust  must  indemnify  trustee  pro  tanto,  910. 
Charity  Commissioners,  persons  acting  under  advice  of,  are  indemnified,933. 
charity  funds,  trustees,  paying,  to  official  trustee  are  indemnified;  361. 
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INDEMNITY— conttnaed. 

clause  of,  in  trust  deeds  or  wills,  eJEfpct  of,  274  ;  special,  274,  275. 
Court,  trustee  acting  under  sanction  of,  obtains,  without  release,  359. 
executor  when  entitled  to,  185,  238,  445. 
instalments,  future,  trustee  under  Trustee  Eelief  Act  not  indemnified  as  to, 

996. 
leaseholds,  in  respect  of,  when  trustee  and  executors  can  require,  185,. 238, 
445,-  446. 

indemnity  fund  usually  set  apart,  445. 
promise  of,  not  within  Statute  of  Frauds,  349  note  (g). 
remainderman,  to  be  given  by,  in  respect  of  back  rents,  687. 
trust  for,  not  void  for  perpetuity,  98. 
trustee  when  entitled  to,  349,  358,  910. 

incurring  legal  liability  at  request  of  e.  q.  i.,  642,  643. 
where  no  actual  loss  incurred,  643. 

cannot  require  fund  to  be  kept  in  Court  under  Trustee  Eelief  Act, 
999. 
out  of  fund  appointed  by  feme  covert,  919  et  seq. 
trustee  may  be  required  to  give,  if  suspected  of  intention  to  act  unfairly,  854. 
INDIA.     See  East  Indies. 

assets  in,  conversion  of,  335. 
executor  in,  may  charge  commission,  628,  629. 
railway  stock,  investment  in,  when  proper,  308. 
stock,  308. 
INDICTMENT. 

withdrawal  of,  against  fraudulent  trustee,  898. 

INFANT. 

account  when  directed  in  favour  of,  886,  888,  889,  890. 
accumulation  of  income  of,  during  minority,  579,  582,  584,  585. 
acquiesce,  cannot,  in  breach  of  trust,  496,  918,  923  ;  e.g.  purchase  by  trus- 
tee, 496. 
advancement  to,  what  is,  171,  588  note  (6).     See  Advancement. 

when  trustee  may  make,  588,  589.     See  Advancement. 
assurance  by,  may  be  avoided,  38. 

attorney,  cannot  be,  in  suit,  but  might  be  to  deliver  seisin,  37. 
bailifi",  cannot  be,  37. 

breach  of  trust,  cannot  commit,  39;  or  concur  in,  496,  918,  923;  or  release, 
925. 
unless  guilty  of  fraud,  39. 

protected  after  attaining  majority  until  he  has  full  information,  925. 
capacity,  has  no  legal,  37. 

chattels,  delivery  of,  by  .infant  voidable  only,  38. 

confirm,  cannot,  breach  of  trust,  923,  925;  or  purchase  by  trustee,  497. 
consent  by,  to  change  of  investment,  37. 

constructive  trustee,  when  deemed  to  be,  within  Trustee  Acts,  1012. 
conversion  of  property  of,  967  et  seq. 
in  general  not  permitted,  967. 

position  of  infant  as  to,  distinguished  from  that  of  lunatic,  967. 
mortgage,  &c.,  paid  off  out  of  his  money,  considered  personalty,  968. 
necessary  outlay  for  realty  when  thrown  on  personalty,  968. 

e.  g.  keeping  up  house,  option  to  purchase  at  given  price,  repairs, 
968,  969. 
purchase -money  of  devised  estate,  paid  out  of  personalty,  968. 
sale  by  order  of  Court,  effect  of,  151,  152. 
seisin  changed  from  ex  parte  matemd  to  ex  parte  paternd  on  renewal  of 

lease,  968. 
timber  cut,  proceeds  of,  how  applicable,  967,  969. 
whether  realty  or  personalty,  967,  969,  note  {d). 
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INFANT — continued. 

covenant  by,  effect  of,  39;  infant  feme  covert,  by,  to  settle  property,  16. 

day  to  show  cause,  whether  to  be  given  to,  1026. 

debts  contracted  by,  for  necessaries,  521. 

deed  by,  effect  of,  25,  38;  quaere,  whether  void  or  voidable,  ih. 

delivery  of  goods  by,  voidable  only,  38. 

disability  of,  effect  of,  37. 

how  remedied  under  Trustee  Acts,  1015,  1016,  1027,  1041,  1042.     See 
Trustee  Acts. 
discretion,  has  not  any  legal,  37. 
election,  is  not  competent  to  make,  954. 
estate  tail  of,  barred  by  vesting  order,  1016. 
executor,  might  formerly  have  acted  as,  37;  cannot  appoint,  26. 
exoneration  of  estate  of,  968.     See  supra,  conversion, 
feoffment  by,  not  void,  but  voidable,  25,  38. 

by  custom  of  Kent  infant  may  make  for  value  and  semhle  without, 
&5,  26. 
fine  levied'  by,  formerly  reversible  "only  during  minority,  25, 
fraud,  not  protected  from  conseql:^ences  of,  39,  355,  919. 
gift  to,  presumption  that  he  takes  beneficially,  39. 
guardian  ad  litem  to,  appointment  of,  1000. 
guardian  of,  powers  of,  355,  614.     See  GuAEDrAN. 
guardian  to  a  minor,  cannot  be,  37. 
improvements  on  lands  of,  575,  968. 

investments  allowed  to  be  retained  where  for  benefit  of.  infants,  290. 
joint  tenancy,  whether  infants  can  sever,  117. 
jurisdiction,  out  of,  vesting  order  as  to  interest  of,  1021. 
land  of,  person  entering  on,  is  bailiff  for  infant,  886. 
legacy  to,  appropriation  of,  592. 
maintenance  out  of,  582  et  seq. 
payment  of,  how  to  be  made,  355,  360. 
Limitations,  Statutes  of,  when  barred  by,  868,  891. 
lord  of  manor,  may  give  effect  to  custom,  37. 
maintenance  of,  581  et  seq.     See  Maintenance. 

discretion  of  trustee  as  to,  614. 
majority,  protected  by  Court  after  attaining,.  925,  993. 
management  of  land  of,  during  minority,  statutory  powers  as  to,  578,  579, 

580.- 
married  woman,  cannot  consent  to  transfer  of  her  property  to  husband,  742. 
covenant  by,  to  settle  property,  39,  766. 
■  may  appoint,  attorney,  39. 

receipt  by,  for  accumulations  of  income,  579. 
Settled  Land  Acts,  exercise  of  powers  under,  569. 
ministerial  acts,  may  perform,  37  ;   e.   g.   as  lord  of  manor  he  may  give 

effect  to  custom,  37. 
mortgagee,  vesting  order  of  interest  of,  under  Trustee  Acts,  1014  et  seq. 
See  Trustee  Acts. 
costs  of,  1037. 
parental  influence,  protected  against,  after  majority,  993. 
payment  to,  by  trustee,  how  to  be  made,  355. 

into  Court  of  money  belonging  to,  360,  1036. 
portion,  appointment  of,  to  infant  of  tender  years  viewed  with  suspicion, 

400. 
power  of  attorney  by,  void,  38. 

power  simply  collateral,  may  exercise,  37,  599.  ' 

and  in  gross,  as  to  personal  estate,  37,  599,  600. 
but,  semble,  not  as  to  real  estate,  37. 
unless  intention  to  the  contrary  apparent,  38. 
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I'SFA'ST— continued. 

presumption  tlakt  he'  takes  beneficially,  39. 

purchase  in  name  of,  by  parent,  held  to  be  for  advancement,  171. 
purchase  of  trust  property  by  trustee  for,  490. 
"ratificatibn  by,  after  majority,  of  voidable  covenant,  39,  766. 
receiver,  cannot  be,  37, 

recovery  of,  formerly  reversible  only  during  nonage,  25. 
release,  not  competent  to  give,  925. 

relinquishment  of  oflSce  by  trustee,  he  cannot  consent  to,  645. 
rents  and  profits,  account  of,  where  decreed  in  favour'of,  886,  888,  "890. 
'     account  barred  unless  brought  within  six  years  after  majority,  886. 

carried  back  to  accruer- of  title,  888.  ,  ' 

but  where  defendant  ignorant  of  true  character  as  trustee, 
only  to  action  brought,  889. 
legal  title,  infant  piay.sue  in  equity  for  account  on,  886,  890. 
repairs  of  real  estate  of,  ekpenses  of,  how  defrayed,  968,  969. 
retainer  of  investment  where  beneficial  to  infant,  290. 
sale  of  estate  of,  by  the  Court,  to  whom  surplus  money  belongs,  151. 
'  under  Lands  Clauses  Act,  151. 

under  Partition  Act,  151,  152. 
seisin,  maybe  attorney  Jo  deliver,  37. 
seneschal,  may  appoint,  37: 

Settled  Land  Acts,  exercise  "of  powers  under,  554,  569. 
steward  of  manor,  cannot  be,  37.  . 

•but  acts  by  him  in  this  capacity  cannot  be  avoided,  37. 
stock  of,  power  of  Court  to  make^ vesting  order  as  to,  1041,  1042. 
tenant  for  life,  powers  of,  under  Settled  Land  Acts,  554,  569,  575. 
timber  cut  on  estate  of,  proceeds  whether  realty  or  personalty,  969. 
trust,  how  far^e  can  create,  25. 

created  by  him  would  not  be  enforced  to  his  prejudice,  25. 
requiring  exercise  of  discretion,  he  cannot  execute,  38. 
trustee,  infant  ouglit  not  to  be  appointed,  37. 
costs  of,  under  Trustee  Act,  1037. 
substitution  of  new  trustee  for,  1027, 
vesting  order  as  to  interest  of,  1015,  1016,  1041,  1042. 
trustee  for,  how  he  may  "purchase  trust  property,  489,  490. 
unsound  mind,  of,  power  of  Court  to  deal  with  interest  of,  1015,  1020. 
use  upon  a  feofiment  or  recovery,  an  infant  might  declare,  25. 
ward  of  Court,  is  constituted,  by  order  for  maintenance  under  Trustee  Re- 
lief Act,  1002. 
will  of,  26,  940  note  (g),  967,  969;  formerly  he  might  make  will  ofpeirson- 
alty  if  14  years  of  age,  26,  967. 
but  not  of  money  to  be  laid  out  on  land,  940. 

INFLUENCE. 

undue,  voluntary  settlement  will  be  set  aside  for,  75. 

INFORMATION. 

Attorney-General,  in  name  of,  when  proper  remedy,  31,  927. 

advowson  vested  in  trustees  for  parishioners,  not  proper  in  case  of,  86. 
charities,  for  breaches  of  trusts  as  to,  927. 

corporation,  against,  for  removal  of  governors,  not  sustainablis,  528, 
529. 
but  in  case  of  maladministration  Court  interposes,  529. 
cestui  que  trust  may  require,  as  to  state  of  trust,  448,  691,  704. 

INHABITANTS. 

election  of  clerk  by,  86. 

trustees  required  to  be,  of  particular  looalify,  848. 
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INJUNCTION. 

breach  of  trust,  to  restrain,  855  et  seq. 

cestui  que  trust  entitled  to,  whether  damage  reparable  or  not,  855. 

where_  co-trustee  should  apply  for,  274. 
equitable  tenants  in  common,  between,  679. 
husband,  to  restrain,  from  entering  house  of  wife,  778. 
improper  sale,  to  restrain,  whether  c.  q.  t.  may  have,  435,  855. 

whether  mortgagee,  435  note  (d),  855  note  (e),  856. 
lands  abroad,  to  restrain  taking  possession  of,  49. 

married  woman,  againsij,  to  restrain  dealing  with  separate  property,  772. 
partial  owner,  on  application  of,  855. 
payment  into  Court  notwithstanding  injunction,  982. 
solicitor,  against,  who  has  bought  up  mortgages,  856. 
timber,  account  of,  not  granted  unless  injunction  prayed  for,  886. 
trustee  insolvent,  bankrupt,  or  dissolute,  against,  855,  856. 

INNOCENT  TRUSTEE. 

costs  of,  guilty  trustee  ordered  to  pay,  990. 

INQUIEY. 

assignee  of  equitable  interest  should  make,  of  trustee,  704. 

cestui  que  trust,  by,  trustee  must  answer,  448,  691,  704. 

Charity  Commissioners,  by,  931. 

incumbrancer,  by,  as  to  existence  of  previous  charges,  705. 

loss  of  trust  fund,  as  to,  and  as  to  steps  to  be  taken  for  recovery,  672. 

purchaser,  by,  as  to  incumbrances,  &c.;  459  note  (a). 

trustee,  by,  when  called  upon  to  convey  legal  estate,  685,  686. 

trustee,  to  be  made  by,  before  accepting  office,  207,  670,  706. . 

Trustee  Relief  Act,  under,  when  directed,  999  et  seq. 

INQUISITION. 

when  necessary  to  perfect  title  of  Crown,  95,  819. 

INEOLMENT. 

conveyance  of,  under  Statute  of  Mortmain,  96,  97. 
disentailing  assurance  of  equitable  estate  in  copyholds,  694. 

INSOLVENCY.    See  Bankruptcy. 

cestui  que  trust  tenant  for  life,  goods  left  in  possession  of,  not  forfeited, 

683. 
equity  to  settlement  of  feme  covert  as  against  assignees,  742. 
limitation  over  on,  eifect  of,  103,  1X14. 

maintenance,  trust  for,  at  discretion  of  trustees,  how  far  assignees  take  un- 
der, 99,  100. 
proof  under,  412  et  seq.     See  Banketjptcy,  proof  in. 
trustee,  of,  not  an  absolute  disqualification,  40,  658,  847. 
but  is  ground  for  appointing  a  receiver,  982. 

his  discharge  barred  trust  debts,  915,  916.  ^ 

injunction  against  insolvent  trustee,  855. 

INSPECTION. 

accounts,  of,  right  of  e.  q.  t.  to,  690. 

documents,  of,  right  of  c.  q.  t.  to,  680.  . 

vouchers,  of,  right  of  c.  q.  t.  to,  449.       ^ 

INSPECTORSHIP,. 

deed  of,  does  not  create  forfeiture  under  clause  divesting  property  on  bank- 
ruptcy, 102. 
inspector  under  creditors'  deed  cannot  profit  by  office,  279. 

INSTRUMENTAL  TRUST. 

meaning  of  term  explained;  18. 
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INSURANCE. 

company,  shares  in,  given  in  succession  should  he  converted,  300. 

payment  by,  of  monies  into  Court  under  Trustee  Belief  Act,  997. 
ex.ecutor  not  liable  for  neglecting  to  insure  property,  295. 

liable  for  allowing  policy  to  drop,  598. 
fines  for  renewal,  payment  of,  secured  by  policy,  369,  370. 

on  admission  of  copyholds,  to  provide  fund  for,  237. 
investment  in  purchase  of  annuity  with  life  policy,  319. 
lien  of  trustee  for  monies  advanced  for  premiums,  903. 
life  of  another,  on,  105;  upon  trust  for  person  not  interested  in  the  life, 

invalid,  105. 
maintenance  or  advancement  by  means  of  policy  of,  587,  588. 
mortgagee  not  allowed  for,  in  absence  qf  stipulation,  580;  but  see  note  (a). 
Married  Women's  Property  Acts,  under,  for  benefit  of  wife  and  children, 

789,  792. 
policy  qf,  cliose  in  action,  is,  within  Bankruptcy  Act,  243. 

letter  offering  to  settle,  held  to  constitute  voluntary  settlement  of,  71. 

mortgage  of,  implies  power  to  give  receipts,  453. 

notice  of  assignment  of,  neglect  to  give,  903. 

what  sufficient,  709. 
-settlement  of,  in  fraud  of  creditors,  void,  80. 
premiums  when  to  be  paid  out  of  income,  580. 

receipts  of  trustee  for  insurance  monies,  company  when  discharged  by, 293. 
Statute  14  Geo.  3,  e.  48,  effect  of,  105. 

trust,  upon,  invalid  where  e.  q.  t.  not  interested  in  the  life,  105. 
trustee  when  justified  in  insuring  trust  property,  580. 
INTENTION. 

settlor,  of,  carried  into  effect  in  construction,  &c.,  of  trusts,  84. 
Statute  of  Uses,  operation  of,  notwithstanding  contrary  intention  of  set- 
tlor, 209. ' 
INTEREST.     Chap.  XTV.  sect.  5,  338—344. 

accumulations  of,  under  Thellusson  Act,  90  ei  seq. 

advances  by  trustee,  on,  637. 

allowance  of,  to  trustee,  577,  637  note  {d). 

arrears  of,  what  recoverable  under  Statutes  of  Limitations,  875,  882  et  seq. 

balances,  on,  may  be  asked  for  on  further  directions,  905. 

bankruptcy,  trustee  in,  when  charged  against,  338. 

compound,  charged  where  accumulation  directed,  343. 

contribution  to  fine  for  renewal  of  lease,  computed  on,  373,  374. 

defaulting  trustee  where  charged  with,  341,  342. 

trustee  who  is  banker  not  allowed  to  charge,  281. 
costs,  interest  on,  not  allowed  to  trustee,  637. 
debts,  on,  what  allowed  under  trusts  for  creditors,  525  ei  seq. 
de  die  in  diem,  accrues,  787. 
executor,  against,  for  monies  improperly  retained,  338,  339.  340. 

from  what  period  charged,  343. 

not  during  first  year  after  testator's  decease,  343. 

not  charged  on  money  that  never  came  to  hand,  344. 
or  lying  idle  through  mistake,  344. 

executor  decreed  to  pay,  whether  he  pay  costs  also,  994. 
flues  for  renewals,  what  interest  charged  on  contribution  for,  372,  373,  374. 
income,  not  charged  on  arrears 'of,  338. 
Jamaica,  in,  allowed  at  6  per  cent.,  341  note  (a). 
legacy,  on,  allowed  to  child  by  way  of  maintenance  from  death,  410. 

in  other  cases  from  end  of  first  year,  410. 
mesne  rents  and  profits,  account  of,  not  decreed  with  interest,  890. 

nor  where  purchase  by  trustee  set  aside,  491. 
mistake,  trustee  maiking,  when  excused  from  paying  interest,  349. 
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motion  for  payment  into  Court,  when  ordered  on,  980. 
portions,  what  interest  raisable  in  respect  of,  409  et  seq. 
not  allowed  where  portions  charged  on  rents,  410. 

allowed  though  portions  not  vested,  410. 
rate  of  interest,  409  et  seq. 
proof  for,  by  c.  q.  i.  on  bankruptcy  of  defaulting  trustee,  919. 
rate  of,  £4  per  cent,  charged  against  trustee  retaining  trust  money,  340. 
£5  per  cent,  where  direct  breach  of  trust,  341. 
or  money  employed  in  trade,  340,  342.     See  infra,  "trade." 
when  allowed  by  way  of  maintenance  is  in  discretion  of  Court,  410  et 
seq. 
receiver  when  charged  with,  339. 
rents,  not  charged  on,  491. 
repairs,  on  money  borrowed  for,  577. 

simple  contract  debt,  on,  525.  ' 

solicitor,  allowed  to,  on  money  employed  in  buying  up  incumbrances,  276 

note  (/). 
specialty  debts,  on,  527. 
trade,  on  money  employed  in,  by  trustee,  340,  342. 

e.  }.  t.  has  option  of  £5  per  cent,  or  actual  profits,  340. 

whether  with  rests,  342. 
money  lodged  at  banker's  in  trustee's  name  considered  as  so  employ- 
ed, 340. 
waste,  in  cases  of,  wrongdoer  when  and  from  what  period .  charged 
with,  188,  and  note  (/),  578. 
INTERESTED  PERSON. 

not  a  proper  trustee,  40,  665,  666. 
INTESTACY. 

cestui  que  trust,  of,  as  to  personal  estate  without  next  of  kin,  executor 
when  entitled,  285. 
as  to  real  estate  without  heirs,  whether  trustee  entitled,  282. 
not  so  entitled  now  under  Intestates'  Estates  Act,  282,  283. 
limitation  of  action  for  recovery  of  personal  estate  of  intestate,  885. 
mortgagor  in  fee,  of,  without  heirs,  mortgagee  entitled,  subject  to  mortga- 
gor's debts,  283,  secus  now,  ib. 
purchaser  in  fee,  of,  without  heirs,  after  purchase-money  paid,  but  before 

conveyance,  vendor  keeps  money  and  estate',  283. 
trustee  of,  a-s  to  trust  estate,  effect  of,  229. 

widow  of  intestate,  where  no  next  of  kin,  only  entitled  to  moiety,  285. 
INTESTATES'  ESTATES  ACT,  T884  (47  &  48- Viet.  c.  7l). 
Court  empowered  to  order  sale  of  lands  of  Cro\}rn,  44,  1040. 
escheat,  extension  of  law  of,  to  equitable  estates,  282,  823. 

INTIMIDATION. 

release  or  confirmation  obtained  by,  498,  926. 

INTRUDER. 

not  bound  by  a  use,  3. 
INVENTORY. 

when  trustee  should  make,  of  chattels,  207. 

trustee  neglecting  to  take,  may  be  deprived  of  costs,  207. 

INVESTMENT. 

accommodation  loan,  trustees  should  not  invest  by  way  of,  317,  324. 

Act  of  Parliament,  under,  directing  special  mode  of  investment,  311. 

advice  of  Court  as  to.  may  be  obtained  by  trustee,  619  et  seq. 

advowson,  in  purchase  of,  503. 

annuity,  in  purchase  of,  with  policy  on  life,  319. 

application  for,  service  of,  311. 

t  26   LAW   OF  TRUSTS. 
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apportionment  of  dividend-s  on  change  of  investment,  323. 

''approved  securities,"  in,  326. 

bank  of  government  annuties,  in,  when  proper,  314,  418,  562. 

conversion  of  secvirities  into,  when  directed  by  Court,  298,  300. 

trustee  should  not  sell  out,  to  invest  in  irregular  i'unds,  334. 
'bank,  private,  trustees  may  deposit  to  trust  account  at,  for  temporary  pur- 
poses, 295. 

but  not  otherwise,  296. 
bank  stock,  in,  307  et  seq.    See  Bank  Stock. 
calling  in,  duty  of  trustee  as  to,  287. 

direction  to  call  in  securities  "not  approved  of  by  executors,"  291. 
"to  convert  with  all  convenient  speed,"  289. 

hazardous  investment,  290. 

liability  of  trustee  improperly  calling  in  trust  investment,  336. 
cash  under  control  of  Court,  of,  in  what  securities  permitted,  308. 
charity  money,  of,  540,  541,  542. 
Colonial  securities  in,  322. 
Colonial  Stock  Act,  1871,  under,  332. 
Compulsory  Church  Rates  Abolition  Act,  1868,  under,  316. 
consent,  with,  of  tenant  for  life,  311,  318,  614  ;  or  other  person,  318,  329. 

what  consent  sufficient,  318,  319,  329. 
consols,  in,  314,  334,  418. 

continue  investments,  power  to,  effect  of,  .320,  326,  334. 
control,  trustee  must  not  put  money  out  of  his  own,  296. 

or  under  control  of  co-trustee  or  co-executor,  296,  297,  337. 
conversion  of,  trustee  of  executor  when  bound  to  make,  287  et  seq.    See 

Conversion. 
copyholds,  in  purchase  of,  503. 
copyholds,  on  mortgage  of,  328. 
corporation  stocks,  in,  320. 
co-trustee,  trustee  should  not  lend  to,  316,  325. 

trustee  making  investment  should  not  rely  on  statement  of,  265. 
debentures  or  debenture  stock  of  railway  company  in,  312,  319,  320,  562 
decree  in  administration  action  suspends  trustee's  power  of,  617. 
discretion  of  trustee  as  to.  Court  will  not  in  general  control,  614. 

how  to  be  exercised,  317,  318,  322,  326. 
dividends,  apportionment  of,  on  change  of  investment,  323. 
drainage  of  settled  lands,  in,  504. 
East  India  Stocks,  in,  307  et  seq.,  316,  322. 
,      equitable  mortgage,  trustee  should  not  lend  on,  331. 
equity  of  redemption,  in  puTchase  of,  503,  504. 
exchequer  bills,  in,  308,  320,  321. 
foreign  bonds,  in,  321. 
foreign  railway  company,  in  bonds  of,  322. 
lund  in  Court,  of,  308. 
"funds,"  meaning  of  term,  322. 
General  Orders, Court  empowered  by  recent  Act  to  issue,  as  to  investment 

of  cash  under  its  control,  308. 
government  securities  in,  307,  314,  321,  322,  502,  562. 

"government  or  good  securities,"  meaning"  of  term,  334. 

government  or  parliamentary  stocks  or  funds,  what  are,  322. 
Greek  bonds,  in,  322. 
ground  rents,  in,  325,  502,  505. 
house  property,  in,  325,  502. 

improper   investment,  liability  incurred  by,  or  by  non-in- 
yestment,  334  et  seq. 

capital,  as  to,  where  money  improperly  retained,  335. 
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■where  no  clirection  to  invest,  298,  313. 

where  express  direction  to  invest  in  funds  and  neglect  so  to 

do,  335. 
■where  direction  to  invest  in  funds  or  real  security,  335,  336. 
■when  stock  improperly  sold  out,  336. " 
InsuflBcient  security,  realization  of,  not  directed  in  absence  of  c.  g.  i.,908. 
interest,  trustee  when  chargeable  with,  Chap.  xiv.  sect.  5,  338 — 344. 

See  Interest. 
trustees  of  friendly  society,  by,  333. 
India  stock,  in,  308. 

inquiry,  trustee  should  make,  as  to  value  of  security,  324,  499. 
as  to  value  of  reversion,  328. 
as  to  title  of  borrower,  324,  500. 
Ireland,  on  real  security  in,  313,  328,  329. 
joint  mortgage,  on,  326. 
judgmetit  not  a  "real  security,"  327. 
Land  Im'provement  Act,  on  charges  under,  329. 

existing  charge  under,  does  not  preclude  trustee  from  lending,  330. 
leaseholds  for  lives,  on,  327 ;  for  years,  327,  328. 
loan  to  co-trustee,  trustee  should  not  make,  316,  325. 
Local  Loans  Act,  1875,  under,  320. 
long  annuities,  in,  334,  502. 
Lord  St.  Leonard's  Act,  under,  307. 
market  price  of  day,  trustees  justified  in  dealing  at,  323. 
Metropolitan  Board  of  Works  stock,  in,  316. 
Mexican  bonds,  duty  of  trustees  to  convert,  288. 
mines,  in  purchase  of,  503. 
mix,  trustee  Inust  not,  trust  property  ■with  his  own,  297,  298;  or  with 

stranger's,  331,  642. 
mortgage,  on,  312  et  seq.    See  infra,  real  seciirity. 

duty  of  trustee  making,  499. 
navy  £5  per  cenfe.,  in,  334. 
new  buildings,  in  erection  of,  504. 
new  £3  per  cent,  annuities,  in,  314,  315. 
outstanding  duty  of  trustee  to  call  in,  287. 
part  with  trust  money,  trustee  should  not,  except  on  delivery  of  security, 

331. 
personal  security.  Court  will  not  invest  on,  even  where  express  power,  317. 
executor  should  call  in  investments  on,  290. 
trustee  should  not  invest  on,  306,  316,  327. 

unless  where  express  authority,  316;  what  equivalent  to  such  au- 
thority, 316. 
trustee  "required"  to  invest  on,  317. 

trustees  of  friendly  society  investing  on,  security  valid  but  a  breach 
of  trust,  333. 
power  of,  must  be  strictly  followed,  326. 

however  large,  trustee  must  exercise  discretion,  322. 

where  no  express  power,  trustee  should  invest  in  JE3  per  cents.,  314. 

especially  where  successive  estates,  298. 
power  to  vary  securities  implied  in,  460. 
private  company,  in  stock  of,  307. 
public  securities,  in,  314,  316. 

purchase  of  land,  in,  under  trust,  499  ei  seq.     See  PuKCHASE. 
railway  bonds,  duty  of  trustees  to  convert,  289. 

railway  bonds,  mortgages  or  debentures,  in,  when  authorized,  312,  326. 
real  security,  in, — 

under  power  authorizing  such  investment,  323  et  seq. 
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INVESTMENT,  real  security,  in— continued. 
buildings  used  in  trade,  325. 
Court  would  not  formerly  order  investment,  313. 
equity  of  redemption,  trustees  should  not  lend  on  security  of,  3^0, 

331.  , 
existing  mortgages,  trustee  may  retain,  if  sufficient,  291. 
form  of  mortgage  by  trustees,  331;  of  transfer,  332,  333. 
freehold  lands,  not  more  than  two-thirds  of  actual  value  should 

be  advanced,  325. 
ground  rents,  in,  325,  502,  505. 
house  property,  in,  325,  502. 
Ireland,  mortgage  of  land  in,  when  proper,  313. 
joint  mortgage,  326. 
leaseholds  for  lives,  trustees  should  not  invest  in,  327. 

renewable  for  ever,  they  may,  327.  , 

leaseholds  for  years,  quaere,  whether  proper  investment,  327,  328. 
mortgage  to  three  jointly,  326. 

personal  security,  with  judgment  entered  up,  not  a  proper  invest- 
ment, 327. 
precautions  to  be  taken  in  lending  on,  324,  325. 
railway  debentures  or  mortgages,  312. 
reversion,  328. 

road  bonds  and  mortgages  of  tolls,  326. 
Scotland,  lands  in,  313,  329. 
second  mortgage,  trustees  should  not  lend  on,  330. 
stock,  trustees  may  sell  out,  and  invest  on  mortgage,  323. 
even  though  the  stock  has  fallen  in  price,  323. 
should  not  do  so  for  mere  accommodation  as  to  secure  equal 

amount  of  stock  and  interim  dividends,  324. 
secue,  where  security  for  equal  amount  and  interim  interest, 
324. 
under  trust  for  purchase  of  lands,  499  et  seq.     See  Puechase. 
value  and  title,  duty  of  trustee  to  inquire  as  to,  324,  325,  499. 
what  proportion  of  value  trustee  should  advance,  325,  328. 
where  not  expressly  authorized,  313. 

quaere,  whether  trustee  might  formerly  invest  upon,  312, 313. 
not  where  expressed  direction  to  invest  in  funds,  313. 
may  now  invest  in  real  securities  in  United  Kingdom  unless 
expressly  forbidden,  313. 
receipts,  power  to  give,  whether  implied  by  power  to  invest,  460. 
reduced  annuities,  in,  314,  315. 
repairs  and  improvements  of  settled  lands,  in,  504. 
retention  of,  by  trustees  under  direction  to  retain,  320,  326,  334. 

improper,  liability  of  trustees  for,  335,  336. 
reversion,  on  mortgage  or  purchase  of,  328. 
road  bonds,  on,  326. 
Scotch  securities,  in,  313,  329. 
second  mortgage,  on,  330 

Settled  Land  Act,  1882,  under  provisions  of,  311,  312,  562. 
shares  in  canal,  insurance  or  railway  companies,  in,  319. 

where  shares  can  stand  in  one  name  only,"  320,  326. 
solicitor,  trustee  should  not  place  money  with,  for  investment,  353  note  (6). 
See  Solicitor. 
should  not,  when  lending,  employ  borrower's,  337. 
South  Sea  stock  or  annuities,  in,  306,  307. 
statutory  powers  of  investment  by  trustees,  307  et  seq. 

whether  applicable  where  consent  of  tenant  for  life  required,  311. 
or  to  moneys  paid'  into  Court  under  special  Acts  of  Parliament  311. 
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stock  mortgage,  whether  trustees  may  invest  on,  323,  324. 
surveyor,  employment  of,  by  trustees' lending  money  on  mortgage,  324. 
temporary,  in  Exchequer  bills,  321. 

tenant  for  life,   apportionment  in  respect  of  dividends  in  favour  of,  on 
change  of  investment,  323, 

power  exercisable  with  consent  of,  311,  318,  614. 

trustee  must  not  favour,  at  expense  of  remainderman,  317,  318,  333. 

varying  securities  in  favour  of,  318. 
terminable  securities,  in,  298  et  seq.,  320. 
timbered  esjtate,  in  purchase  of,  502. 
title,  trustee  should  inquire  into,  324,  325,  500. 
tolls,  on  mortgages  of,  326, 

trade  or  speculation,  trustee  must  not  invest  in,  319. 
Trustee  Eelief  Act,  of  moneys  paid  into  Court  under,  999,  1005. 
unauthorized,  duty  of  trustee  to  convert,  300,  302. 
undivi&ed  share,  on  mortgage  of,  328. 
value,  trustee  should  inquire  as  to,  of  mortgage  property,  324,  499, 

what  proportion  trustee  should  advance,  326,  328. 
varying  securities,  power  of,  implied  in  power  of  investment,  460. 

when  Court  will  insert,  in  settlement  under  executory  trust,  127. 

trustees  who  have  power  of,  may  sell  out  stock  and  invest  on  mortgage. 
323,  324. 
wasting  securities,  duty  of  trustee  as  to  conversion  of,  298  et  seq. 

IRELAND. 

investment  by  trustees  in  real  security  in,  authorized,  313. 

rate  of  interest  in,  409. 

vesting  order  as  to  lands  in,  1039  note  (e). 

ISLE  OF  MAN. 

investment  on  real  security  in,  313,  328,  329. 

ISSUE. 

construction  of , word,  in  marriage  articles,  113,  115. 

daughter  included  in,  114,  115,  120. 

"heirs  of  the  body,"  distinguished  from,  120. 

portion,  where  gift  to  issue  is  regarded  as,  to  the  parent,  405. 

purchase,  a  word  of,  and  not  of  limitation,  120. 

Trustee  Eelief  Act,  directed  on  petition  under,  1002. 

JAMAICA. 

commission  for  management  of  estates  in,  628. 

.  JOINT. 

account,  payment  to,  296. 

account  clause,  in  mortgage  to  trustees,  332. 

contract,  eflfect  of  disclaimer  as  to,  200. 

liability  of  co-trustees  for  breach  of  trust  is  joint  and  several,  908  et  seq. 

office,  co-trustees  exercise,  jointly,  257. 

JOINT  TENANTS. 

copyholds,  of,  fine  payable  on  admission  of,  236. 
devise  to,  if  it  be  void  for  fraud  as  to  one  is  void  as  to  all,  63. 
two  joint  tenants,  where  one  is  an  alien,  40. 
to  two  and  survivor  and  heirs  of  survivor,  effect  of,  214. 
executory  trust,  words  ot  joint  ownership  when  construed  tenancy  in  com- 
mon, 117. 
marriage  articles,  in,  117. 
wills,  in,  not  so  construed,  126. 

except  where  testator  a  parent  or  person  in  loco  parentis,  126. 
forfeiture  by  one  joint  tenant  of  chattels,  223. 
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grant  to  two  and  survivor  and  heirs  of  survivor,  joint  tenancy  whether 

implied,  214. 
improvement  of  property  by  one,  lien  for,  165. 
incumbrance,  effect  of  joint  tenant  purchasing,  280. 
infants,  vfhere  they  can  sever  joint  tenancy,  117. 
marriage  articles,  in,  construed  tenancy  in  common,  117. 
mortgage,  advance  by  several  on,  joint  tenancy  not  implied,  164. 
partnership,  jms  accrescendi  excluded  in  cases  of,  164,  165. 
purchase  by  several  who  contribute  equally,  joint  tenancy  implied,  164, 
165. 
secus,  where  contribution  unequal,  164,  165. 
renewal  of  lease  by  one  joint  tenant  in  his  own  name,  effect  of,  181. 
rents,  receipt  of,  by  one  co-trustee,  225. 
severance  of  joint  tenancy  by  trustees,  225. 
vesting  order  in  favour  of,  1017,  1031. 
wife  of,  not  entitled  to  dower,  737. 
JOINTURE. 

power  to  charge,  not  authorized  in  executory  trusts  under  "  usual  powers, " 

127. 
separate  use,  may  be  limited  to,   and  made  inalienable  during  present 
coverture,  758. 
JUDGMENT,  Chap,  xxvir.  sect.  7,  794—817. 
annuitant,  against,  805. 
attachment  of  debt,  815,  816. 
bankruptcy  of  debtor,  judgment  or  execution  creditor  how  affected  by, 

814,  815,  816. 
charge  on  land  under  1  &  2  Vict.  c.  110,  327,  803  et  seq. 
charging  order  on  stocks  and  shares,  806  el  seq. 

chattel  interest  not  affected  by,  until  actual  seizure  whether  legal  or  equita- 
ble, 795,  796. 
common  law,  at,  effect  of,  794. 
covenant  to  settle  future  property,  effect  of,  as  against  judgment  creditor, 

224. 
decree  of  court  of  equity  when  operating  as,  804. 
delivery  in  execution,  does  not  affect  land  until,  812. 

what  amounts  to,  in  equity,  812,  813. 
execution  of,  at  law,  794,. 795. 

equitable  chattel,  as  against,  224,  796,  815. 
equitable  interest,  as  against,  by  elegit,  796  et  seq. 
hjfl.  fa.,  795,  815. 
by  levari  facias,  794. 

moiety  of,  only,  could  formerly  be  taken  in  execution,  799. 
entirety  of  equity  of  redemption,  800,  801. 
entirety  now  under  1  &  2  Vict.  c.  110,  sect.  11,  803. 
proviso  against  suing  in  equity  until  year  after  judgment,  806. 
land  must  now  be  delivered  in  execution,  812  et  seq. 
receiver,  by  appointment  of,  813,  814. 

whether  elegit,  &c.,  must  be  actually  sued  out,  814,  815. 
stocks  and  shares,  against,  806. 
when  complete,  816. 
exoneration  from,  what  agreement  or  covenant  amounts  to,  718. 
firm,  against,  several  liability  of  partners  not  merged  in,  909. 
Frauds,  Statute  of,  .execution  of  trust  estate  by  elegit  under,  802. 

whether  equitable  elegit  may  be  had  where  no  legal  elegit  under  statute, 
802,  803. 
Ireland,  in,  808  note  (/). 
land  to  be  converted  into  personalty  whether  bound  by,  797,  805,  806. 
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married  woman,  against,  form  and  effect  of,  770,  771,  787. 

in  favour  of,  is  chose  in  action,  747,  748. 
money  to  be  converted  into  land  is  bound  by,  941. 
mortgage,  right  of  judgment  creditor  to  redeem,  797,  800,  813,  815. 
mortgagor,  against,  800,  801,  805,  813,  814. 

binding  on  surplus  proceeds  of  sale  of  mortgaged  property,  799,  805. 
notice  of,  hov?  far  material  as  against  purchaser,  803,  810,  811,  816. 
priority  of,  in  administration  of  assets,  835,  830  note  (/). 
priority  of  judgments,  816;  in  register  county,  816. 
priority  of  equitable  incumbrance  over,  246  note  (/). 
purchaser  for  valuable  consideration,  judgment  creditor  is  not,  246  note  (/ ). 
purchaser,  who  is,  within  23  &  24  Vict.  c.  38,  811. 
purchasers,  as  between,  incidence  of,  718. 
receiver,  equitable  execution  by  appointment  of,  813,  814. 
register  county,  priority  of  judgments  as  to  lands  in,  816. 
regisfration  and  re-registration  of,  604,  809,  812,  816.         ' 

necessary  for  priority  in  administration  of  assets,  831  note, 
sale  of  land,  remedy  by,  when  available  to  creditor,  812,  814. 
search  for,  to  be  made  by  purchaser  of  laud,  500,  810,  811. 
settled  and  unsettled  estates,  incidence  of  judgment,  as  between,  718. 
statutes,  recent,  relating  to — 

1  &  2  Viet.  c.  110,  803  et  seq. 

2  &  3  Vict.  c.  11,  809,  810. 

3  &  4  Vict.  c.  82,  81,0. 

18  &  19  Vict.  c.  15,  810,811. 

22  &  23  Vict.  c.  35,  811. 

23  &  24  Vict.  c.  38,  81 1. 

27  &  28  Vict.  c.  112,  812  et  seq. 
surplus  proceeds  under  trust  for  sale  or  power  of  sale  in  mortgage,  whether 

bound  by,  799,  805. 
tack,  right  of  judgment  creditor  to,  800.  ' 

trustee,  against,  whether  chattel  may  be  taken  In  execution  of,  224. 
trustee,  estate  of,  jiidgment  binding  on,  245. 

but  c.  q.  t.  will  be  protected  in  equity,  245. 
Trustee  Act,  when  judgment  makes  legal  owner  trustee  within,  1025, 

1026. 
vendor,  against,  after  contract  to  sell,  797  et  seq. 
vesting  order  in  aid  of,  1025,  1026,  1040. 
Westminster,  under  Statute  of,  effect  of,  795. 
JUDICIAL  SEPARATION. 

ehoses  in  action  of  married  woman  how  affected  by,  346,  740,  757. 

JURISDICTION. 

Crown,  Court  of  Equity  has  no  jurisdiction  over  conscience  of,  30, 
executor  out  of,  vesting  order  as  to  interest  of,  1023. 
foreign  property,  as  to,  48  et  acq. 

equity  can  enforce  trust  of  personal  property,  if  parties  within  the 
jurisdiction,  48. 
and  of  lands  if  parties  within  and  no  obstacle  to  execution  of 
decree,  48. 
but  not  if  such  obstacle  exist,  49. 
lands  abroad,  jurisdiction  to  enforce  equities,  contracts  or  trusts  of,  49.  50. 
parties  out  of,  may  now  be  served  abroad,  but  this  does  not  enlarge  right 

to  relief,  49. 
payment  by  trustee  to  e.  q.  t.  out  of,  353,  354,  476. 
receipt  by  trustees  pending  residence  of  c.  q.  t.  abroad,  476. 
receiver  appointed  when  trustees  all  out  of,  983. 
service  on  parties  out  of,  49,  1034. 
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trustee  residing  out  of,  40,  1030  ;  new  trustee  appointed  instead  of,  646, 
64fl. 
though  appearing  by  counsel  may  be  treated  as  out  of,  1016. 
vesting  order  as  to  interest  of,  1016  et  seq.     See  Trustee  Acts. 
whether  persons  residing  out  of,  may  be  appointed  trustees,  659,  662, 
1030. 
■what  is  necessary  to  found,  49  (g). 

JUROR. 

cestui  que  trust  of  lands,  when  qualified  to  be,  681. 

JUS  ACCRESCENDI. 

e.xcluded  in  cases  of  partnership,  164,  165. 

JUS  DISPONENDI. 

of  c.  q.  t,  674,  684  et  seq.     See  CONVEYANCE. 

JUS  HABENDI. 

of  c.  q.  t.,  674  el  seq.    See  Possession. 
JUST  ALLOWANCES. 

direction  for,  when  given,  278,  890. 
KENT,  custom  of,  25,  26.     See  Gavelkind  Lands. 
KING.     See  Crown. 

KNIGHT  OF  THE  SHIRE.     See  Member  of  Parliament. 
LACHEg.    See  Acqujescence  ;  Limitation  of  Action. 

account,  right  to,  when  barred  by,  495,  496,  870  ei  seq.^  889. 

acquiescence,  distinguished  from,  874. 

breach  of  trust,  right  to  relief  for.  when  barred  by,  495,  496,  901,  922  el  seq. 

cestui  que  trust,  by,  in  setting  aside  sale  to  trustee,  495,  496. 

charitable  trust,  in  case  of,  934. 

constructive  trust,  when  a  bar  to  enforcement  of,  186,  863,  864. 

creditor,  by,  in  not  suing  executor,  923. 

creditors,  by,  in  not  suing  to  set  aside  voluntary  settlement,  79. 

creditor's  deed,  time  limited  in,  for  creditors  to  come  in  is  not  of  the  es- 
sence, 522. 

disclaimer  of  trust,  in  making,  effect  of,  1 97. 

equitable  interest,  by  person  entitled  to,  725. 

executor  or  administrator,  of,  in  payment  of  debts,  343. 

fraudulent  conveyance,  action  to  set  aside,  not  prejudiced  by,  873  note  (e). 

ignorance,  mistake  or  poverty,  when  excused  by,  496,  866,  870. 

incumbrancer,  by,  where  whole  beneficial  interestabsorbed  by  prior  incum- 
brancers, 923. 

i  nterest  when  charged  against  trustee  guilty  of,  338  et  seq. 

legal  right  to  set  aside  transaction  not  affected  by,  873  note  (e). 

purchase  by  trustee,  when  a  bar  to  action  to  set  aside,  495,  496,  872. 

resulting  trust  on  purchase  in  name  of  another  barred  by  laches  of  pur- 
chaser, 170.  ji 

remainderman,  when  imputed  to,  379,  866,  873,  923,  924. 

tenant  for  life,  by,  as  to  renewal  of  lease,  379. 

trust  for  payment  of  debts  no  excuse  for,  520. 

tmstee,  of,  cestui  que  trust,  not  to  be  prejudiced  by,  520,  734. 
in  enforcing  covenant,  288,  902,  903. 
in  getting  in  trust  property,  288, 
in  investing  trust  property,  266,  338,  734. 
in  keeping  up  policy,  903. 
L.VNCASTER. 

powers  of  Trustee  Acts  extended  to  county  palatine  of,  1021. 
but  not  in  lunacy,  1021  note  (c).      ' 
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"at  home,"  when  land  is  considered  to  he,  949,  950. 
converted,  directed  to  he,  taken  as  money,  939  et  seq.     See  Conveesion. 
devise  of,  will  pass  money  to  he  laid  out  on  land,  941. 
discharged  from  trust  where  money  has  heen  raised,  449. 
portion  charged  on,  failing,  sinks  for  benefit  of  inheritance,  398  et  seq.,  412. 
tortiously  sold  by  trustee,  c.  q.  t,,  may  require  purchase  of  other  lands  of 
equal  value,  902. 
or  may  take  proceeds  of  sale  with  interest,  902. 

or  present  estimated  value  of  lands  sold,  allowing  for  improvements, 
902. 
trust  money  tortiously  invested  in,  hy  trustee,  may  be  loUowed,  892  et  seq. 

LAND  IMPEOVEMENT  ACT,  329,  330. 

LAND  TAX. 

lunatic's  estate,  of,  redeemable  by  sale  of  timber  to  be  cut,  964. 

LANDS  CLAUSES  ACT. 

"absolutely  entitled,"  trustees  for  sale  are,  within  the  Act,  447. 
"grant"  in  conveyance  under,  implies  covenants  for  title,  687. 
improvements,  application  of  purchase  money  in,  504. 
investment  of  purchase  money  under  powers  of  Settled  Lafld  Acts,  562. 
leaseholds  which  tenant  for  life  entitled  to  enjoy  in  specie,  application  of 

compensation  for,  299  note  (J). 
payment  out  of  Court  under,  to  tenant  in  tail,  960,  961. 

to  trustees  appointed  under  Settled  Land  Acts,  565. 

trustees'  costs  of  petition  for,  985,  986. 
sale  of  infants'  property  under,  152. 
surveyor  under,  trustees  cannot  appoint  one  of  themselves  to  be,  258. 

LAPSE,  159  et  seq.  520.     See  Legacy. 

1>AWFUL  TRUST.     Chap.  vii.  sect.  1,  84—94.     See  Unlawful  Teust. 

LKASE. 

advice  of  Court  as  to  granting  of,  may  be  obtained  by  trustee)  619. 
agricultural,  duration  of,  545. 
building,  duration  of,  546, 
cestui  que  trust,  by,  effect  of,  678,  679. 
■    charity  lands,  of,  542  et  seq.    See  Chaeity. 
company,  to,  under  power  of  leasing,  595. 
covenants  in  lease  to  testator,  indemnity  of  executor  against,  445.  ' 

for  private  advantage  of  trustee,  impropeV,  542. 
equitable  tenant  for  life,  by,  676,  677. 
executor,  by,  425, 

executor  of  lessee,  liability  of,  445,  446. 

landlord  allowing  tenant  to  build  when  compelled  to  grant  lease,  717. 
lives,  for,  whether  trustee  may  grant,  545,  546. 

non-entry  on  cesser  of,  by  mistake,  887. 
notice  of,  presumed  from  recital  of  surrender,  185, 
option  of  purchase,  trustee  must  not  lease  with,  425. 
power  to  grant,  595. 

control  of  Court  over  exercise  of,  613. 

effect  of,  in  determining  legal  estate  taken  by  trustee,  219'.       ■ 

improvements  by  tenant  not  to  be  taken  into  account  in  estimating 
best  rent,  595. 

mines,  of,  505,  553,  682.     See  Mines. 

Settled  Estates  Act,  under,  when  conferred  on  trustees,  622. 

"usual  power,"  is  a,  127,  128. 

including  building  or  mining  leases  where  beneficial,  127,  128. 
purchaser  of,  shall  assume  its  validity,  439. 
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renewal  of,  by  trustee,  tenant  for  life  or  other-limited  owner  in  own  name, 
180  et  seq.,  363  et  seq.     See  Renewable  Leaseholds. 
covenant  for,  trustee  must  not  enter  into,  425. 
specific  performance  of  contract  for,  vesting  order  to  give  effect  to,  1026. 
tenant  for  lite,  by,  under  Settled  Land  Acts,  555,  557.,  677  note  (a),  682, 68 !. 
tenant  right,  lease  obtained  under  cover  of,  is  subject  to  equity  of  original 

term,  861. 
trust  to  lease  confers  fee-simple  on  trustee,  217. 
trustees,  their  power  to  grant,  generally,  595. 

must  not  grant  to  or  for  benefit  of  themselves,  486. 
for  sale  cannot  grant,  425,  595. 

LEASEHOLDS. 

assignment  of,  by  trustees,  covenants  to  be  entered  into  on,  444,  445. 

to  new  trustees,  how  effected,  650,  651. 
conversion  of,  duty  of  trustee  as  to,  298  et  seq. 

■when  bequeathed  in  succession,  trustee  should  convert,  298. 
unless  contrary  intention  can  be  collected,  299. 

tenant  for  life  to  what  income  entitled,  304. 
executor,  right  of,  to  indemnity  against  liabilities  under  445,  446  ;  %ndsee 

185,  238.. 
freehold  title,  lessee  or  assign  not  entitled  to  proof  of,  438. 
insurance  of,  against  fire,  executor  not  bound  to  effect,  295. 
investment  on  security  of,  when  proper,  327,  328. 
legal  estate  in,  when  passing  under  bequest  to  trustees,  216. 

where  freeholds  and  leaseholds  coupled  together,  217. 
long  term,  conversion  of,  into  fee  simple,  328,  596. 
renewable,  180  et  seq.,  363  et  seq.    See  Renewable  Leaseholds. 
sale  of,  proof  of  title  on,  438,  439,  440. 
settlement  of,  on  trusts  to  correspond  with  freeholds,  125.     See  ExEOi' - 

TORY  Trusts. 
title  deeds  ,'of,  executor  may  hold,  until  all  debts  paid,  680. 
trustee  of,  liable  for  covenants,  238  ;  but  entitled  to  be  indemnified  out  of 

trust  estate,  238. 
trustees  for  sale  of,  cannot  require  covenant  of  indemnity  from  purchaser, 

444. 
vesting  order  as  to,  1018,  1026,  1031. 
LEGACY. 

abroad,  where  legatee  is,  money  may  be  paid  into  Court,  360. 
accounts,  legatee  may  require  inspection  of,  but  no  copy,  691. 
ademption  of,  by  subsequent  advance  to  child,  401  et  seq. 
administration,  what  legacies  will  be  paid  without  suing  out,  354. 
annuity,  for  purchase  of.  when  legatee  may  claim  immediate  payment, 

574,  690. 
appropriation  of  by  executor,  204,  205,  581,  696. 
assent  to,  by  executor,  205,  477. 

capital  and  income  of  residue,  how  to  be  apportioned  between,  302. 
charge  of,  on  land,  when  discharged,  449. 

on  particular  property,  distinguished  from  exception,  154. 

power  of  selling  or  mortgaging  to  raise,  in  whom  vested,  467,  468. 

who  entitled  on  failure  of  charge,  154,  157  et  seq. 
charity,  to,  out  of  sale  monies,  950. 

child,  to,  regarded  as  portion  unless  otherwise  expressed,  404. 
class,  to,  maintenance  when  allowed  out  of,  589. 
conditional  or  contingent  charge  of^  154,  157. 

tenant  for  life  entitled  to  income  of,  until  contingency  happens,  302, 
costs  of  legatee's  action,  988. 
co-trustee,  of,  lien  on,  for  contribution,  910. 
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creditor  of  testator,  right  of,  to  recover  assets  from  legatee,  36. 
devised  real  estate,  out  of,  which  lapses  or  is  void,  sinks  for  benefit  of  de- 
visee if  by  way  of  charge,  157. 

if  by  way  of  exception,  resnlts  to  heir,  157. 

or  falls  into  residuary  devise  under  1  Vict.  c.  26,  s.  35,  159. 

whether  it  can  pass  under  a  gift  of  residuary  personalty,  159. 
duty  on,  441,  520,  949.     See  Legacy  Duty. 
executor,  to,  for  trouble,  629. 
executor  may  claim,  though  he  renounce  probate,  197. 

might  disclaim,  and  take  commission  for  trouble  as  to  estate  in  East 
Indies,  629. 

powers  of  executor  who  is  also  legatee,  477,  478. 
following  trust  money  into  hands  of  legatee,  006. 
fraudulent  sale  by  executor,  legatee  may  impeach,  483. 
heir,  to,  will  not  necessarily  rebut  resulting  trust,  147. 
infant,  to,  how  to  be  paid,  355,  360;  appropriation  of,  592;  maintenance 

when  allowed  out  of  income  of,  582  et  seq.  ;  out  of  capital,  585. 
interest  on,  when  paid  out  of  reversion  which  has  (alien  in,  305. 

when  allowed  by  way  of  maintenance,  410,  582  et  seq. 
lapse,  charitable  legacy,  of,  161  note  {d). 

none  of  legacies  to  creditors  in  satisfaction  of  debts,  520. 
lapse  of,  given  out  of  proceeds  of  sale  of  realty,  effect  of,  159,  160. 
Limitations,  Statute  of,  legacy  when  barred  by,  884,  885,  901. 
over  payment  of,  legatee  when  bound  to  refund,  356,  357. 
parol  declaration  of  trust  of,  65. 

partner,  to,  may  be  set  off  against  debt  owing  by  firm,  701. 
payment  of,  legatee  may  claim,  when  exclusively  interested  in  legacy,  6B0. 

time  for,  581. 

where  legatee  deceased,  354. 

.where  legatee  infant,  or  beyond  seas,  360. 
portion,  regarded  as,  to  a  younger  child,  404. 

not  where  contingent  only,  407. 
refund,  legatee  when  bound  to,  357. 
release,  whether  legatee  bound  to  give,  .358,  359  ;  effect  of,  when  given, 

359,  924. 
residuary  legatee,  executor  who  is,  powers  of,  479,  480. 

lien  on  estate,  when  entitled  to,  477. 

refund,  when  bound  to,  357. 

settlement  of  account  with  one,  357,  592. 
set  off,  between  legatee  and  executor,  696,  699. 
specific  legatee,  right  of,  to  enjoyment  of  income  in  specie,  299. 
trust  for  payment  of  debts  and  legacies,  effect  of,  456,  457,  458,  459,  523. 

See  Debt  ;  Keceipt. 
trustee  of,  may  be  attesting  witness  to  will,  275  note  (c). 

LEGACY  DUTY. 

creditor  when  liable  to  pay,  520. 

debts  proved  in  bankruptcy  of  which  payment  is  directed  by  will  are  sun- 

ject  to,  520. 
land  converted  in  equity  is  subject  to  949. 

money  to  be  laid  out  on  a  purchase  of  land  is  subject  to,  941  note  (/). 
secret  trust,  duty  payable  by  apparent  beneficial  owner  who , holds  upon, 

62  note  (ft), 
trustees  can  pass  estate  free  from,  441; 
LEGA^.  ESTATE.     Chap,  xil.,  209—250. 

account  when  granted  at  instance  of  owner  of,  886,  890. 
assignment  of,  trustee  may  make,  246.     See  infra,  conveyance. 

but  assignee  bound  by  trust,  unless  purchaser  without  notice,  246. 


1478  INDEX. 

[The  paging  refers  to  the  [•]  pagee.J 

LEGAL  ESTATE— continued. 

bankruptcy  of  trustee,  how  affected  by,  239,  240,  242. 

trustee  in  bankruptcy  taking,  is  bound  by  trns.ts,  239,  240. 
burdens  annexed  to  legal  estate  in  trustee,  234  et  seq.      See  infra  privileges, 
cestui  que  trust,  action  by,  for  protection  of  legal  estate,  853. 
cestui  que  use  empowered  to  pass,  by  1  Ric.  3,  c.  1...4.  5. 
charge  of  debts  on,  not  sufficient  to  exclude  operation  of  Statute  of  Uses,211. 

legal  fee  when  passing  by  virtue  of,  218. 
charity,  secret  trust  for,  devise  of  legal  estate  good,  but  equity  acts  on 

conscience  of  devisee,  66. 
charity  trustees,  majority  of,  may  pass  legal  estate,  259,  540,  547. 

legal  estate  vested  in  new  trustees  without  conveyance,  851,  852. 
chattel  interest,  trustees  when  held  to  take,  220. 
chattels,  devolution  of,  to  administrator  or  executor  of  trustee,  223. 

subject  to  trust,  246. 
codicil  substituting  "trustee,"  effect  of,  215. 
commensurate  with  trust  if  possible,  213  e<  seq. 
contingent  remainder,  existence  of,  does  not  shew  that  trustee  takes  legal 

estate,  384. 
conveyance  of,  does  not  transfer  powers  of  trustees,  257,  258. 

not  essential  to  valid  appointment  of  new  trustee,  650. 

right  of  c.  q.  i.  to  call  for,  382,  383,  684  et  seq.      '  , 

right  of  trustee  to  make,  225. 
copyholds,  in,  when  passing  under  devise  to  trustees,  211. 

surrender  to  use  of  will  formerly  necessary  to  pass,  721. 
curtailed  from  nature  of  trust,  215  et  seq. 
curtesy,  is  subject  to,  in  trustee,  11,  221 ;  buttenaut  by,  bound  by  trust, 

9,  10,  12,  15,  246. 
devise  or  bequest  of,  trustee  might  make,  226,  229  ;  secus  now  since  Con- 
veyancing Act,  1881,  226,  229. 

general  devise,  when  it  passed  under,  226,  227,  228. 

devisee  whether  competent  to,  execute  trusts,  230  et  seq. 

notwithstanding  devise  or  bequests,  vests  now  in  personal  representa- 
tives of  trustee,  226,  229. 
devolution  of,  in  trustee.     Chap.  xn.  sect.  2,  221. 

under  Conveyancing  Act,  1881,  222,  226. 

under  Municipal  Corporations  Act,  852. 

under  Peto's  Act,  852. 
discretionary  powers  superadded  so  devise  to  trustees,  effect  of,  218,  219. 
disseisin  by  c.  q.  t.,  effect  of,  882. 
disseisor  of  trustee  not  bound  by  trust,  15,  250. 
dower  legal  estate  in  trustee  is  subject  to,  221 ;  but  dowress  bound  by  trust, 

9,  12,  15,  16,  246. 
enlarged,  when  by  nature  of  trust,  213. 
equitable  interest  compared  with,  45,  46. 
escheat,  estate  in  trustee  formerly  subject  to,  secus  now  221,  250. 

copyholds  and  customary  freeholds,  as  to,  248. 

equity  of  redemption,  as  to,  248. 

lord  taking  by,  whether  bound  by  trust,  247  et  seq. 
executor,  right  vf,  to  call  for  conveyance  of,  466. 

when  empowered  to  convey,  222,  466,  469. 
fee  simple,  when  trustee  takes,  without  word  "heirs,"  213,  218,  219,  220. 
forfeiture,  estate  in  trustee  formerly  liable  to,  sectts,iiow,  221. 

but  lord  was  bound  by  trust,  247. 

equitable  interest,  how  affected  by,  820,  821. 
getting  in,  duty  of  trustee  as  to,  287. 
grant  or  devise  to  two  and  survivor,  effect  of,  214,  215. 
heir,  devolution  of  trust  estate  to,  246  ;  bound  by,  trust,  246. 
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•  LEGAL  ESTATE— conrtjiMerf. 

husband  getting  in,  of  wife's  equitable  interest,  effect  of,  747,  750,  751. 
indefinite  chattel  interest,  trustee  not  to  be  deemed  to  take,  under  simple 

devise  to  him,  220. 
judgment  against  mortgagee,  effect  of,  805  note  (d). 

against  trustee  binds  trust  estate,  but  c.  q.  t.  protected,  245. 
lease,  trust  to,  confers  fee  simple,  217. 

secus  where  power  of  leasing  not  intended  to  affect  the  fee,  219,  220. 
legal  personal  representative,  devolution  of  trust  estate  upon,  under  44  & 

45  Vict.  c.  41,  222,  226. 
maintenance,  provision  for,  held  to  show  intention  to  pass  legal  estate,  211, 
majority  of  charity  trustees  empowered  to  convey,  259. 
mortgages,  in,  distinction  between,  and  trust  estates,  228. 
net  rents,  trust  to  permit  A.  to  receive,  211. 
"pay"  or  permit  to  receive,"  trust  to,  whether  legal  estate  passes  by,  210, 

211,  212,  216. 
persona  taking,  bound  by  trust,  246  ei  seq.,  833. 
priority  by  reason  of,  abolished  by  37  &  38  Vict.  c.  78,  but  restored  by  !i8 

&  39  Vict.  c.  87,  863. 
privileges  and  burdens  annexed  to  legal  estate  in  trustee,  234  et  seq. 
actions,  trustee  brings,  234,  241. 
bankruptcy,-  trustee  proves  iu,  234. 
copyholds,  trustee  pays  admission  fine  to,  235  ei  seq.,  but  is  entitled  to 

reimbursement  out  of  trust  estate,  229. 
living,  trustee  presents  to,  234. 
rates,  trustee  liable  for,  235. 
steward  of  manor,  trustee  appoints,  234. 
title  deeds,  as  to,  679,  680.    See  Title  Deeds. 
trading,  trustee,  amenable  to  bankrupt  laws,  238. 
vote  for  coroner,  whether  trustee  entitled  to,  234. 
not  for  member  of  Parliament,  235. 
purchase,  trustees  for,  should  get  in  legal  estate,  504. 
purchaser  without  notice  cannot  protect  himself  by  getting  in,  858. 
quantity  of,  taken  by  trustees,  312  et  seq. 
determined  by  nature  of  trust,  213. 
rules  restricting  limitation  of,  not  applicable  to  trusts,  84  ;  e,  g.,  rule  that 

no  fee  can  be  upon  a  fee,  ib. ;  or  no  life  state  iu  chattels,  85. 
sell,  trust  to,  confers  a  fee,  213. 

special  trust  conveyance  upon  not  within  Statute  of  Uses,  210. 
supplied  on  account  of  trust,  213. 

transfer  of,  when  necessary  in  order  to  constitute  trust,  696  et  seq- 
trust  legal  estate  sufficient  for  execution  of,  implied,  213. 

but  not  carried  further  than  the  complete  execution  of  the  trust  re- 
quires, 213. 
persons  taking  legal  estate  bound  by  trust,  246  et  seq.,  833. 
trustee  cannot  come  into  Court  of  equity  to  recover,  284,  285. 
"trustee,"  devise  whether  implied  by  use  of  word,  215. 
uses,  devise  to,  when  legal  estate  passes  to  trustees  under,  219. 
Uses,  Statute  of,  when  legal  estate  executed  by,  in  c.  q.  i.  209. 
separate  use,  trust  for,  is  executed  by  statute,  210. 
special  trusts  not  within,  210.     See  Special  Tbust. 
trust  to  pay  rents  to  A.  executed  by  statute,  210. 
to  permit  A.  to  receive  rents,  secus,  210,  211. 
to  pay  unto  or  permit  A.  to  receive,  quaere,  212. 
vesting  the  legal  estate  in  the  trustee,  209  et  seq. 

■wills,  in  gift  under,  legal  estate  supplied  or  enlarged  by  reason  of  charac- 
ter of  trust,  213. 
Wills  Act,  enactment  of,  as  to  estate  taken  by  trustees,  220. 
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LEGAL  POWER. 

distinguished  from  equitable,  572,  598. 

LEGAL  TITLE. 

relief  upon,  ■when  granted  in  Court  of  equity,  886. 

LEGATEE.     See  Legacy. 
LESSEE.     See  Lease. 

not  prejudiced  where  purchase  by  trustee  for  sale  set  aside,  492. 

LETTER. 

declaration  of  trust  by,  when  sufficient,  56.         • 

parol  evidence  admissible  as  to  circumstances  under  which  written,  56. 

LETTERS  PATENT. 

necessary  for  declaration  of  trust  by  Crown,  21,  52. 

LEVARI  FACIAS. 

execution  under,  794. 

writ  of,  not  to  be  in  future  issued  in  civil  proceeding,  795. 

LEX  LOCI,  49. 

descent  of  trust  is  subject  to,  698. 

LIEN. 

agent,  of,  on  trust  estate  for  his  charges,  641. 
bank,  of,  on  shares  in  name  of  trustee,  715. 

cestui  que  trust,  of,  on  property  into  which  trust  estate  is  tortiously  con- 
verted, 241,  892,  894,  897. 

for  advances  by  him  to  trustees,  640,'  641. 

none  against  land  property  sold  for  proceeds  misapplied,  449. 
costs  of  suit  when  postponed  to  lien  of  trustee  for  expenses,  639,  640. 
creditor  having  specific  lien,  proof  of  debt  by,  521. 

whether  he  releases  by  executing  trust  deed  for  payment  of  debts.  521, 
522. 
decree  creates,  on  real  estate,  830  note  (/) ;  but  see  810,  811,  817. 
deposit  by  way  of,  is  not  forfeited  on  bankruptcy  of  banker,  244. 
devise  to  debtor,  whether  created  by,  912. 
improvements,  for  by  trustee,  184. 
joint  tenant,  of,  for  improvements,  165. 

judgment  creditor,  of,  on  lands  of  debtor,  801,  813.     See  Judgment. 
land  abroad,  against,  not  enforceable,  49. 
legacy  of  trustee  who  has  committed  a  breach  of  trust  is  subject  to,  in 

favour  of  co- trustee,  910. 
married  woman's  contract  does  not  create,  on  separate  property,  764. 
monies  in  hands  of  Secretaries  of  State  for  public  purposes,  against,  642. 
policy  monies,  on,  for  payment  of  premiums,  903. 

purchaser,  personal  representative  of,  dying  without  heir  after  payment  of 
purchase  money,  and  before  a  conveyance,  has  a  lien  on  the  estate, 283^ 

without  notice  of -lien,  bound  by,  858 
renewal  of  lease,  in  respect  of,  181,  371,  377. 
residuary  legatee,  of,  on  estate,  477. 
solicitor,  of,  for  costs,  696,  785.     See  Solicitor. 
specialty  creditor  has  not,  upon  estate,  524. 
specific  preferred  to  general,  718,  720. 
tenant  for  life,  of,  renewing  lease;  for  contribution  from  remainderman, 

184,  371,  377. 
trustee,  of,  for  expenses,  &c.,  638  et  seq, 

breach  of  duty,  trustee  committing,  not  entitled  to,  640,  643. 

contribution,  for,  against,  co-trustee,  910,  912. 

costs  of  purchase,  for,  on  purchased  estate,  505. 

creditors  of  business  caiTied  on  by  trustee,  when  entitled  to  benefit,  of, 
638,  639. 
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improvements,  for,  184,  640. 

overpayment,  for,  on  interest  of  c.  q.  t.,  356. 

persons  employed  by  trustee  have  no  lien  upon  trust  fund,  641. 

Becus  if  trustee  positively  directed  to  employ  particular  agent, 
641. 
policy  monies,  on,  for  monies  advanced  for  premiums,  903. 
priority  of,  over  costs  of  action,  639,  640. 
remedy  for  enforcement  of,  640,  642,  643. 
renewal  of  lease,  in  respect  of  expenses  of,  184. 

several  estates,  held  on  same  trusts  under  same  instrument,  are  subject 
to,  642. 
secus  where  trusts  or  instruments  diflferent,  ib. 
■void  trust  deed,  under,  640. 
vendor,  of,  for  purchase  money,  714. 

heir  of  vendor  bound  to  discharge,  943  note  (c). 
may  be  postponed  to  equitable  mortgage,  714. 
notice  of,  purchaser  having,  is  bound,  858. 
waiver  of,  by  proof  in  bankruptcy,  912. 
LIFE.    See  Tenant  foe  Life. 
LIMITATION. 

action  or  suit,  of    See  LIMITATION  OF  ACTION  ;  Limitation,  Statutes 

OF. 

chattels  how  far  capable  of,  at  law,  by  will,  85  ;  by  deed,  ib. 
by  way  of  .trusts,  85. 

executory  trust  of  chattels,  what  limitations  directed  under,  115.    See 
ExECDTOEY  Trust. 
gift  of  personf^Uy  with  limitations  appropriate  to  realty,  948. 
over,  on  alienation  or  bankruptcy,  effect  of,  101  et  acq.    See  Alienation  ; 

Bankruptcy. 
personalty,  of,  cannot  be  made,  so  as  to  knit  same  entirely  to  realty,  116. 
words  of,  how  far  required  to  create  equitable  fee  under  will  or  deed,  109, 
LIMITATION  OF  ACTION. 

account,  action  for,  871,  886  et  seq.,  889,  890. 
•    acquiescence,  by,  873  ei  seq. 

(1)  when  act  done  with  full  knowledge  of  plaintiff,  873. 

(2)  when  he  stands  by  without  objecting,  873. 

secus  if  party  dealing  with  property  knew  the  real  owner's  right, 
874. 
analogy,  by,  to  Statutes  of  Limitation,  864  ei  seq. 

distress,  ignorance,  mistake  or  poverty,  delay  not  excused  by,  866. 

concealed  fraud,  in  cases  of,  868. 

period  of  limitation  adopted  by  Court,  864  et  seq. 

five  years  in  case  of  fine  by  volunteer  without  notice  of  construc- 
tive trust,  866. 
remainderman  of  equity  of  redemption,  as  against,  866. 
twenty  years  equitable  bar  by  analogy  to  Statute  of  James,  885. 
constructive  trust  may  be  barred  by  lapse  of  time,  863,  864,  872. 
delay,  by  reason  of,  869  ei  seq.    See  infra.,  laches, 
devastavit,  claim  against  executors  for,  when  barred,  356,  357. 
fraud,  in  cases  of,  868,  869. 

ignorance  of  rights,  when  an  excuse  for  delay,  866,  870, 
inconvenience,  on  ground  of,  870  et  seq. 

account  against  trustees  of  charity,  934  et  seq. 
when  parties  dead  and  vouchers,  &c.,  lost,  871. 
whether  mere  lapse  of  time  a  bar,  872. 
laches  in  application  to  Court,  by  reason  of,  869  et  seq. 
accounts  between  partners,  as  to,  872. 
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LIIHTATION  OF  ACTIOl^— continued. 

constructive  trust,  to  enforce,  186,  863,  864,  872. 

fraud,  in  cases  of,  868,  869. 

purchase  by  trustee  or  solicitor,  to  set  aside,  495,  496,  872. 

reversionary  interest,  in  respect  of,  872,  873,  923. 

specific  performance,  for,  872. 

Statute  of  Limitations,  when  there  is,  873. 

trust  for  payment  of  debts  does  not  justify,  520. 
.    mistake  when  an  excuse  for  delay,  866,  870. 

poverty  when  an  excuse  for  delay,  866,  870.  *■ 

presumption,  by,  of  release  or  other  act,  after  lapse  of  time,  869  et  scq. 

charities,  as  to,  936. 

class,  as  against,  does  not  easily  arise,  870. 

corporation,  against,  not  readily  made,  936. 

distress  or  poverty  of  persons  entitled,  effect  of,  870. 

favqured  in  law,  870. 

ground  of,  for  purpose  of  quieting  possession,  869,  870. 

ignorance  of  rights,  efiect  of,  870. 

mistake  as  to  righte,  effect  of,  870. 

period  of,  870. 

release  when  presumed,  870  et  seq. 
statute,  by,  874  etseq.    See  Limitation,  Statutes  of. 

LIMITATION,  STATUTES  OF,  874  et  seq. 
absence  beyond  seas,  effect  of,  875. 
account,  formerly  not  applicable  to  action  for,  871. 

action  of,  how  affected  by  statutes,  886  et  seq.,  889,  890. 
'    acknowledgment  of  debt  by  one  trustee,  effect  of,  259. 
acquiescence,  effect  of,  not  interfered  with  by,  875,  876. 
agent' when  entitled  to  benefit  of,  901. 
arrears  of  rent,  r.s  to  action  for,  875,  882  et  seq.,  890. 

express  trust,  in  case  of,  c.  q.  t.,  might  recover  all,  882,883. 

but  secus  now  under  Real  Property  Limitation  Act,  1874,  883. 
where  express  trustee  ignorant  of  his  true  character,  889. 

period  of  limitation  of  action  for,  limited  to  six  years,  882. 
breach  of  trust,  action  in  respect  of,  how  affected  by  statutes,  897,  900, 

901,  906. 
cestui  que  trust  and  trustee,  application  of,  as  between,  876,  880. 

not  in  case  of  express  trust,  876. 

volunteer  claiming  under  trustee,  876. 
cestui  que  trust  or  trustee  and  stranger,  apply  as  between,  866  et  seq.,  880. 

quaere,  where  c.  q.  t.  an  infant,  868. 
charge  distinguished  from  express  trust,  878,  879,  902. 

coupled  with  duty,  879. 

express  trust,  875  note  (J),  879,  890,  901,  902. 

of  debts,  when  barred,  878. 
charities  how  affected  by,  884,  934. 
constructive  trust  not  saved  by  sect.  25... 877,  878. 
covepants  and  contracts,  application  of  statutes  to,  867. 
debts,  charge  for  payment  of,  when  barred,  878. 

executor,  whether  liable  for  paying  statute-barred  debts,  590. 

trust  for  payment  of,  effect  of,  519  et  seq.,  877  note  (e),  878. 

whether  when  trustee  is  barred,  e.  q.  t.  is  also  barred,  520,  867. 
demurrer,  whether  the  subject  of,  869  note  (6). 

directors  of  company  paying  dividends  out  of  capital  cannot  plead,  901. 
disability  of  e.  q.  t,  effect  of,  867  et  seq.,  876. 

term  of  six  years  now  allowed  after  cesser  of,  875,  876. 
disseisin  by  e.  g.  t.,  882. 
dower,  arrears  of,  action  for,  when  barred,  891. 
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express  trust,  in  case  of,  520,  863,  874,  875,  885,  901,  902. 

distinguished  from  charge,  878,  879. 

time  when  beginning  to  run  against  assignee  of  trustee,  876. 

what  is,  within  the  Act,  520,  877,  878. 
fraud,  statute  runs  from  discovery  of,  868,  875,  878,  901. 
ignorance  of  rights  does  not  prevent  operation  of,  866. 
infant,  action  by,  for  account,  when  barred,  891. 
interest,  arrear.s  of,  action  for,  when  barred,  875,  882  et  seq. 
intestate,  right  to, personal  estate  of,  how  affected  by  recent  Act,  885. 
laches,  bar  from,  where  statute  applies,  873,  901. 
land  or  rent,  action  to, recover,  when  barred  by,  874,  875. 
lands,  equitable  claim  to,  when  barred,  865,  867  et  seq. 
legacy,  action  to  recover,  when  barred,  884,  885. 
married  woman,  when  time  begins  to  run  against,  761. 

whether  applicable  to  action  against  separate  property  of,  772. 
mesne  rents  and  profits,  action  for  account  of,  how  affected  by,  886  ei  seq. 
mistake  does  not  prevent  operation  of,  866. 
money  "charged  on  land,  action  for,  when  barred,  885. 
mortgagee,  when  time  runs  in  favour  of,  866. 
next  of  kin,  action  by,  when  barred,  885. 
pleaded,  must  be,  356,  869. 

cannot  be  by  person  having  notice  of  trust,  867. 
possession,  adverse,  882. 

cestui  que  trust,  by,  effect  of,  881,  882. 

trustee,  by,  whopays,rent,  &c.  to  wrong  person  is  the  possession  of  the 
rightful  e.  q.  t.,  882;  and  no  adverse  possession  by  wrongful  recipient, 
882. 
poverty  of  plaintiff  does  not  affect  operation  of,  866. 
purchaser,  as  against,  876. 

under  marriage  settlement,  876. 
purchaser  for  value  without  notice  of  trust  may  rely  on,  876. 
receiver-  whether  express  trustee  within,  885  not«  (c). 
redemption,  action  for,-  when  barred,  866. 
remainderman,  when  time  begins  to  run  against,  866,  875. 
rent,  action  to  recover,  when  barred  by,  874,  875,  882  et  aeq. 
rents  and  profits,  action  for  account  of,  how  affected  by,  886  et  seq.,  889,890. 
residue,  or  share  of,  action  for,  when  barred,  884. 
resulting  trust,  when  an  express  trust  within,  877. 
reversionary,  where  right  of  c.  q.  t.  is,  876-. 
solicitor  receiving  pioney,  whether  he  can  plead,  901  note  (6). 
tenant  at  will,  application  of  statutes  to,  881. 

but  e.  q.  1.  not  to  be  deemed,  881. 
trust,  874  et  seq.    See  mpra,  express  trust, 
trust  to  sell  and  pay  debts,  520. 
trustee  allowing,  to  run,  when  responsible,  288. 
volunteer  claiming  under  trustee  cannot  rely  on,  876. 
waste,  action  in  respect  of,  when  barred,  188,  189. 

LIQUIDATOR. 

official,  costs  of,  991. 

LIS  PENDENS. 

effect  of,  upon  powers  of  trustee,  669.     See  Action. 

trustee  appointed  during,  should  be  sanctioned  by  Court,  669. 

may  during  lis  pendens  solicit  discharge  by  petition  or  motion,  672. 

LOAN. 

charitable,  amount  of,  adjusted  according  to  value  of  money,  538,  539. 

investment  on,  306,  316,  327.     See  InvestmbUt. 

trustee,  by,  in  breach  of  trust,  borrower  how  affected  with  notice,  862. 

t  29   LAW   OF   TRUSTS. 
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LOCAL  LOANS  ACT,  1875. 
investment  under,  320. 

LOCKE  KING'S  ACT. 

share  of  proceeds  of  land  is  not  an  interest  in  land  within,  951. 

LOCO  PARENTIS. 

ademption,  presumption  of,  applies  only  to  persons  in,  402. 
advancement,  presumption  of,  applies  to  relatives  to  whom  purchaser  in 
loco  parentis,  177. 
but  not  to  strangers,  178. 
intention  to  assume  parental  character,  how  evidenced,  402,  403. 
portions,  doctrine  of,  whether  confined  to  persons  in,  389  et  seq. 
satisfaction,  presumption  of,  applies  only  to  persons  in,  402. 
who  regarded  as  being  in,  391  note  (a),  402. 

LONDON,  CITY  OF,  PAKOCHIAL  CHAEITIES  ACT,  537. 

■LONG  ANNUITIES. 

conversion  of,  by  trustees,  when  compulsory  or  desirable,  298,  300,  304. 
enjoyment  of,  in  specie,  direction  for,  when  sufficient,  300. 
investment  in,  by  trustees  undesirable,  334,  502. 

LORD  CHANCELLOR.     See  Chancellor. 
LORD  CRANWORTH'S  ACT  (23  &  24  Vict.  c.  145). 

appointment  of  new  trustees  under  powers  of,  647,  648. 

maintenance  of  infant,  powers  as  to,  583. 

power  of  trustees  to  give  receipts,  451. 

repeal  of,  294,  315,  366,  434,  436,  437,  452,  591. 
LORD  OF  MANOR.     See  Copyhold. 

consent  of,  to  vesting  order,  when  necessary,  1025. 

escheat,  taking  by,  whether  bound  by  trust,  11,  12,  16,  247,  et  seq. 

infant,  may  give  effect  to  custom,  37. 
LORD  ST.  LEONARDS'  ACT  (22  &  23  Vict.  c.  35).     See  Statutes. 

advertisement  for  creditors  under,  362. 

assignment  of  chattels  real,  &c. ,  to  assignor  and  another,  651. 

charge  of  debts  or  legacies,  effect  of,  464,  467,  468,  469. 

investment  under,  307,  329. 

petition  under,  for  advice,  &c.,  352,  618  et  seq. 

power  of  attorney,  trustee  paying  under,  when  exempt  from  liability,  354. 

receipts,  power  of  trustees,  &c.,  to  give,  451. 
LORDS  JUSTICES. 

jurisdiction  of,  in  lunacy,  1044. 
LOSS. 

trust  property,  of,  trustee  when  liable  for,  294,  et  seq.,  907  et  seq. 

LOTS. 

abstract  of  title,  right  to,  on  sale  in  lots,  440. 
resale  in,  of  trust  property  purchased  by  trustee,  493. 
whether  trustee  for  sale  may  sell  in,  437. 
LUNACY.     See  Lunatic. 
LUNATIC. 

administration  of  trust  in  lunacy  refused,  1014  note  (e). 

committees  of,  are  regarded  as  mere  bailiffs,  261.     See  Committee  of 

Lunatic. 
contingent  right  of,  power  of  Court  to  discharge,  1014  et  seq. 
conversion  of  property  of,  963  et  seq. 

benefit  of  lunatic,  conversion  only  allowed  where  it  is  for,  963,  965. 

copyholds, -enfranchisement  of,  966,  967. 

Partition  Act,  sale  under,  does  not  effect  conversion,  151. 
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LUNATIC,  conversion  of  property  ot— continued. 
personalty  applied  in  aid  of  realty,  966. 
charge  on  realty,  to  pay  off,  966. 
fines  on  renewal  or  admission,  to  delray,  965. 
improvements,  for,  965,  966. 
necessary  repairs  or  expenses,  for,  966. 
real  estate  sold  for  payment  of  debts,  964. 

timber,  proceeds  of,  applied  to  pay  debts,  redeem  land  tax,  &c.,  964. 
cut  on  estate  ex  parte  patemd  applied  for  benefit  of  estate  ex  parte 

maternd,  964. 
felled  tortioualy  by  stranger,  proceeds  belong  to  next  of  kin,  966. 
purchased,  should  not  be,  for  repairs,  &c.,  where  it  might  be  cut, 

965. 
surplus  proceeds  belong  to  next  of  kin,  964. 
deed  of,  when  void,  26  ;  feoffment  voidable  by  heir,  26. 
disability  how  remedied  where  lunatic  mortgagee,  trustee,  &c.,  1013, 1014. 

See  Teustee  Acts. 
election,  lunatic  cannot  make,  954. 
feoffment  of,  voidable  by  heir  only,  26. 
fine  or  recovery  by,  valid  unless  reversed,  26. 
foreign,  dividends  only  paid  to  curator  of,  999. 
heir  of  founder  of  charity  being  lunatic,  visitatorial  power  exercised  by 

Crown,  530. 
husband,  concurrence  of,  in  wife's  deed  when  dispensed  with,  35. 
infant,  position  of.  distinguished  from  lunatic's,  967. 
jurisdiction  of  Lords  Justices  in  lunacy,  3013,  1039. 
maintenance  cf,  directed  out  of  fund  which  most  for  his  benefit,  965. 
maintenance  of,  discretion  of  trustees  as  to,  614. 
mortgagee,  vesting  order  as  to  property  of,  1013,  1014  et  seq.     See  Tbus- 

TEE  Acts. 
payment  into  Court  of  money  belonging  to,  1036. 
payment  to  committee  of,  355. 

personal  representative,  power  to  make  vesting  order  as  to  property  of,  1015. 
reconversion  of  property  or,  964. 
recovery  by,  valid  unless  reversed,  25. 

tenant  for  life,  exercise  of  powers  of  Settled  Land  Act  by,  552,  558. 
trust  declared  by,  Court  may  set  aside,  26. 

but  would  not  interfere  against  purchaser  without  notice,  26. 
trustee,  appointment  of  new  trustee  in  place  of,  1013,  1028. 

vesting  order  as  to  interest  of,  1013  et  seq.     1020  note  {d),  1026,  1034. 
Trustee  Acts,  proceedings  under,  when  to  be  in  lunacy  and  when  in  chan- 
cery, 1013,  1015,  1029,  1030. 
Trustee  Relief  Act,  repayment  ordered  to  guardians  out  of  lunatic's  funds 

of  expenses  incurred  for  his  support,  997.  , 

vesting  order  as  to  lands  or  stock  of,  1013,  1014,  1026,  1034.     See  Trus- 
tee Acts.  . 

MAINTENANCE,  581  et  seq.  ■      ' 

accumulation,  out  of,  form  of  order  for,  587. 
class  of  persons,  out  of  legacy  to,  589. 

Conveyancing  Act,  1881,  powers  of  maintenance  under.  579,  582,  584. 
should  be  expressly  excluded  where  infant  takes  for  life  only,  584. 
creditors,  when  entitled  to  bei?efit  of  trust  for  maintenance  ot  bankrupt, 
.     99  et  seq.,  690.  ■ '  ■ 

where  trust  for  benefit  of  bankrupt  and  another,  99. 
where  trustees  have  a  bare  discretionary  power,  100. 
when  entitled  to  charge  under  1  &  2  Vict.  c.  110,  805. 
direction  to  co-trustees  to  apply  income  for,  not  terminated  by  death  of 
one,  261. 
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MAINTENANCE— con«)j«erf. 

directions  as  to,  when  Court  will  give,  619. 

discretion  of  trustees  as  to,  not  in  general  interfered  with  by  Court,  614. 
gift  to  parent  for  maintenance  of  children,  whether  trust  for  children  im- 
plied, 137  €t  seq. 
infant,  to,  when  allowed,  582  et  seq. 

accumulation,  trust  for,  effect  of,  587. 
'  capital,  out  of,  585. 

contingent,  where  legacy  is,  583. 

interest  of  legacy,  out  of,  410  et  seq. ,  582. 

whether  trustee  should  allow,  when  father  alive,  586;  whether  to 
mother  after  death  of  father,  586,  587. 
legal  estate,  provision  for  maintenance  held  to  show  intention  to  pass,  211 
Iiord  Cransworth's  Act,  powers  of,  when  applicable,  583. 
lunatic,  of,  614,  965.     See  Lunatic. 
past,  when  allowed,  582,  586. 

payment  to  guardian,  trustee  when  discharged  by,  614,  615. 
policy  of  assurance,  by  means  of,  587. 
power  of,  statutory,  129,  579,  582,  583. 

power  of,  whether  authorized  by  executory  trust  silent  as  to  powers,  126, 
and  see  note  (g). 

when  Court  will  insert,  in  settlement  under  executory  trust,  127. 
savings  out  of,  allowed  to  wife  on  separation  belong  to  her  absolutely,  774. 
Settled  Land  Act,  1882,  powers  of  trustees  under,  1 29. 
trust  for,  bankruptcy  of  c.  q.  i.,  effect  of,  99  et  seq.,  690. 

cestui  que  trust  cannot  call  for  transfer  of  proportionate  share,  140. 

duties,  &c.,  of  person  bound  by  trust,  138,  139. 

forisfamiliation  of  child,  trust  ceases  on,  139. 

majority  of  infant,  whether  trust  ceases  on,  139. 

nature  and  effect  of,  138,  139,  805. 

to  apply  rents  for,  is  a  special  trust,  210. 

to  "provide  suitably"  for  younger  children,  held  not  too  vague,  117. 

words  sufficient  to  create,  137  et  seq. 
trustee  may  expend  money  for,  if  c.  q.  t.  incapable,  581. 

but  more  prudent  course  is  to  apply  to  the  Court,  581. 

right  to  sue  trustee,  whether  assignable,  139. 
Trustee  Relief  Act,  order  under,  constitutes  infant  ward  of  Court,  1002. 

MAJORITY. 

cestuis  que  trustent,  of,  cannot  consent  to  trustees'   relinquishment  of 

trust,  645. 
charity  trustees,  of,  binds  minority,  259,  540,  547,  592,  597; 
creditors,  of,  whether  they  can  sanction  purchase  by  trustee,  498. 
infant  protected  by  Court  after  attaining,  925. 
trustees,  of,  when  they  may  bind  the  rest,  259,  540,  547,  592,  697. 
may  pay  money  into  Court,  361,  997,  1007. 

MALINS'S  ACT  (20  &  21  Vict.  c.  57).     . 
assignment  under,  effect  of,  23. 
choses  in  action  of  married  woman,  powers  of,  as  to,  23,  24. 

whether  Act  applies  to  choses  in  action  in  possession,  23. 

does  not  apply  to  share  under  an  intestacy,  23. 

or  to  interest  arising  under  power  created  before  Act,  23. 

MANAGEMENT.    See  .Power. 

advice  of  Court  as  to,  how  obtained  by  trustee,  618  el  seq. 

allowance  for,  when  made  to  person  in  fiduciary  position,  628  et  seq. 

infant's  land,  of,  by  trustees  during  minority,  578  et  seq. 
MANDAMUS. 

lord  of  manor,  to,  to  admit  heir  of  trustee,  285. 
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MANOR.     See  Lord  of  Manor. 

trustee  of,  appoints  steward  but  must  observe  directions  of  c.  q.  t.,  234. 
MANSION  HOUSE. 

lease  or  sale  of,  under  Settled  Land  Act,  560. 
repair  or  rebuilding  of,  by  trustees,  576. 
MARKET  OVERT. 

owner's  title  to  goods  sold  in,  barred,  860,  893. 

but  if  they  come  to  trespasser  again  the  owner  may  seLse  them,  860 
MARRIAGE. 

forfeiture,  when  it  creates,  under  clause  against  alienation,  102. 
valuable  consideration,  is,  876, 
MARRIAGE  ARTICLES. 

executory  trusts  in,  construction  of,  112  et  seq.     See  Executory  Trust. 

distinguished  from  executory  trusts  in  wills,  112. 
money  to  be  laid  out  in  land  where  bound  by,  939. 
notice  of,  how  far  binding  on  purchaser,  860,  861. 
renewable  leaseholds,  of,  direction  to  renew  implied  in,  365. 
MARRIED  WOMAN. 

accounts,  may  settle,  with  trustee  though  restrained  from  anticipation, 786. 
acknowledgment  of  deed  by,  when  necessary,  22,  35. 
acquiescence  by,  496,  918  et  seq. 

not  bound  by,  in  purchase  by  trustee,  496. 

except  as  to  separate  property  where  no  restraint  on  anticipa- 
tion, 496,  919. 
quaere  where  restrained  from  anticipation,  911,  919,  925,  926. 
separate  property,  in  husband's  receipt  of,  777  et  seq. 
action  against,  770  et  seq. 
action  by,  as  to  separate  property,  759. 

since  Married  Women's  Property  Act,  1882,  759,  760,  761,  791  et  seq. 
advancement  for,  presumed  on  purchase  by  husband  in  her  name,  177. 
Agricultural  Holdings   (England)  Act,   1883,  powers  of  married  woman 

under,  793. 
alimony  allowed  to,  is  inalienable,  750. 
annuity  to  married  woman  by  Commissioners,  791. 
antenuptial  debts,  is  now  liable  for,  769,  787. 

liability  of  husband  in  respect  of  her,  790,  793. 
assets,  property  subject  to  her  power  of  appointment  when  available  as, 

919  et  seq. 
attachment  against,  where  answering  separately  as  to  separate  property, 

760. 
attorney,  may  appoint,  39,  762. 
bankrupt,  cannot  be  made,  790  note  (6),  unless  trading  separately  from 

husband,  791. 
bare  trustee  may  convey  as  feme  sole,  36. 
bill  of  exchange  by,  binds  separate  estate,  761,  763. 
bond  by,  binds  separate  estate,  761,  762,  763. 

breach  of  trust  by,  husband  liable  for,  33;  except  in  cases  within  Married 
Woman's  Property  Act,  1882,  ib. 
liability  of  married  woman's  separate  estate  for,  768   et  seq.,  911,  919 

et  seq. ,  925. 
none  in  case  of  restraint  against  anticipation,  787,  911,  919,  925,  926. 
business,  husband  permitting  wife  to  carry  on,  effect  of,.  755. 
chattels  personal  of,  husband's  right  to,  ,739. 
chattels  real  of,  husband's  power  over,  24;  if  equitable,  746,  747. 
where  interest  contingent,  746. 
effect  of  husband's  forfeiture  upon,  820. 
children,  her  liability  for  maintenance  of  her,  793. 
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MARRIED  'WOM.Am— continued. 

ohoses  in  action  of,  powers  of  disposition  over,  23,  24. 
alienation  of,  how  far  marriage  of  feme  is,  102. 

divorce,  judicial  separation  or  protection  order,  how  affected  by,  346. 
husband,  power  of,  to  create  trust  sub  viodo,  24. 

taking  out  administration,  is  entitled  to  undisposed  of,  775. 
Married  Women's  Property  Act,  1882,  under,  24. 
possessory  chases,  equity  to  settlement  out  of,  may  be  waived  under 

Malins's  Act  23,  24. 
reduction  of,  into  possession,  24,  739,  740,  741, 745. 
reversionary  chases,  under  Malins's  Act,  23. 

survivorship  of,  to  her,  on  husband's  death,  744  et  seq.;  none  by  Scotch 
law,  347. 
company,  is  liable  as  contributory  in  winding  up  of,-  769. 
compromise  on  behalf  of,  jurisdiction  of  Court  to  sanction,  926. 
confirmation  by,  of  breach  of  trust  formerly  inoperative  except  as  to  sejiarate 
property  without  restraint,  497. 
secus  now  under  Married  Women's  Property  Act,  1882,  497. 
consent  of,  to  investment,  when  and  how  to  be  given,  318,  329. 

to  transfer  to  husband  may  be  revoked,  742. 
contingent  interest,  may  alienate,  779. 
contract  by,  761  et  seq. 

husband,  with,  in  equity,  allowed,  754. 
incapacity  of  married,  woman  to  contract,  761,  918. 

formerly  absolute  except  as  to  her  separate  property  without  re- 
straint, 761. 
secus  now  under  Married  Women's  Property  Act,  1882,  762,  769. 
intention,  in  contravention  of,  765,  766. 
real  estate,  as  to,  under  Fines  and  Recoveries  Act,  761. 
verbal,  how  far  separate  property  bound  by,  764  et  seq. 
vrritten,  as  by  bond,  bill  of  exchange,  promissory  note,  effect  of,  761. 
when  necessary,  765. 
conversion  of  property  of,  by  sale  under  order  of  Court,  151,  152. 
conveyance  by,  34,  35,  36. 

concurrence  of  husband,  power  of  Court  to  dispense  with,  35. 
covenant  by,  when  infant,  ratification  of,  776. 
creditor  of,  his  remedies  against  separate  property,  764,  773.     See  infra, 

separate  property. 
curtesy,  right  of  husband  as  tenant  by,  733  et  seq.     See  Cuetesy. 
death  of,  rights  of  husbands  on  752. 
debts,  antenuptial,  husband  when  liable  for,  790,  793. 

separate  property  when  liable  for,  768.     See  infra,  separate  l>ro- 
perty. 
desertion  of,  by  husband,  effect  of,  743,  744. 
devastavit  by,  769. 

disclaimer  by,  of  interest  in  land,  how  affected,  199,  200. 
discretionary  trust,  is  competent  to  exercise,  33. 
disentailing  assurance  of  lands  of  wife,  748. 
divorce  of,  property  how  affected  by,  346,  785. 
dower,  her  right  to,  733  et  seq.     See  D6WEE. 
earnings  of,  protected,  25. 

are  her  separate  property,  753 ,  773,  788. 
divisible  on  death  among  creditors  ^ri  passu,  773. 
election  by,  954.     See  Election. 

could  not  make,  by  act  in  pais,  954. 
might  by  fine  or  consent  in  Court,  954,  955. 
or  under  Fines  and  Recoveries  Act,  955. 
may  now  Tinder  recent  Act,  956. 
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personalty,  to  take  fund  in  Court  as,  750. 
■when  restrained  from  anticipatioa,  whether  competent,  786. 
elegit,  estate  by,  in  trust  for  feme  covert,  747,  748. 
engagements  by,  761  et  seq.     See  supra,  contract, 
enlargement  of  estate  by,  is  not  alienation,  784. 
entail  in  favour  of,  how  and  when  barrable,  748,  780,  784. 
entireties,  husband  and  wife  taken  by,  741;  and  see  753. 
equitable  chattels  real  of,  rights  of  husband  in  respect  of,  746. 
equitable  interest  of,  generally,  738  et  seq. 
equity  of,  to  settlement. 

antenuptial  debts,  is  subject  to,  739. 

arrears  of  income,  whetlier  it  attaches  to,  743,  747. 

asserted,  how,  741,  749. 

assignee  of  husband  for  value,  as  against,  742. 

assignee  of  life  estate,  as  against,  744. 

none  unless  wife  deserted  at  time  of  assignment,  744. 
choses  in  action,  out  of,  739. 
equitable  chatties  real,  out  of,  746,  747. 
equitable  freeholds,  out  of,  748. 
extent  of,  742  et  seq. 

what  proportion  usually  settled,  742;  sometimes  the  whole,  743. 
form  of  settlement,  744. 

liberty  to  wife  to  apply  for  payment  of  capital  to  her,  744. 
fraud,  where  she  is  guilty  of,  739. 
fund  under  £200,  out  of,  742. 
husband's  act  alone  does  not  effect,  748. 
life  interest  of  wife,  out  of,  744. 
Married  Women's  Property  Act,  1882,  alteration  of  law  effected  by, 

751. 
origin  of,  740. 

outstanding  term,  out  of  lands  subject  to,  750. 
personal  to  wife,  equity  is,  741  note  (b). 
possessory  fund-  not  actually  distributable,  out  of,  741. 
release  of,  out  of  her  personal  estate  in  possession,  23. 
must  be  by  her  in  Court,  741,  742. 

out  of  possessory  chose  in  action  under  Malins's  Act,  23,  24,  741 
note  (f). 
reversionary,  while  fund  Is,  equity  does  not  arise,  745. 
survivorship,  right  by,  distinguished,  744,  745. 
term  of,  held  in  trust  for  her  and  forfeited  by  husband's  felony,  831. 
trustee  in  bankruptcy  of  husband,  as  against,  742. 
trustee  whether  justified  in  paying  fund  into  Court  under  Trustee 

Relief  Act,  1002. 
waiver  of,  by  wife,  741,  742. 
execution  against,  771,  772. 

executor  of,  did  not  take  separate  property  jure  represewtationis,  775. 
executory  trust  for  settlement  in  favour  of,  how  carried  out  by  Court,  126. 
executrix,  assets  in  hands  of,  husband  formerly  could  dispose  of,  225; 
secus  now,  225  note  (b). 
she  may  make  a  will  of  such  assets  without  husband's  consent, 

224. 
and  transfer  stock,  36. 
devastavit  or  breach  of  trust,  liability  for,  769. 
husband  of.  held  a  trustee  within  Trustees  Acts,  1021. 
vesting  order  in  favour  of,  1015. 
where  husband  abroad,  receiver  appointed,  983. 
feoffment  of  estate  vested  in  her  upon  condition,  she  might  make.  34. 
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Fines  and  Recoveries  Act,  conveyance  under,  operation  of,  22,  35,  955. 
^      concurrence  of  husband  effectual  though  he  has  assigned  his  interest  or 

become  bankrupt,  780. 
fraud  by,  739,  784,  919,  920. 

freeholds  of,  rights  of  husband  in  respect  to,  749  et  seq. 
funeral  expenses  of,  whether  payable  out  of  separate  property,  773. 
gift  by  husband  to  wife,  effect  of,  68,  69,  755. 

to  husband,  by  wife,  of  separate  property  when  presumed,  777,  778. 
guarantee  by,  binds  separate  property,  761. 

housekeeping,  not  bound  to  contribute  to,  from  separate  property,  778. 
infant,  covena,nt  by,  to  settle  property,  effect  of,  39,  766. 

may  appoint  attorney,  39,  762. 

ratification  of  contract  by,  766. 

receipt  by,  for  accumulations  of  income,  579. 

Settled  Land  Acts,  exercis^  of  powers  under,  569. 

waiver  of  equity  to  settlement  cannot  be  made  by,  742. 
insurance  for  benefit  of,  under  Married  Women's  Property  Acts,  789,  792. 
jointure  to,  may  be  made  inalienable  during  present  coverture,  758. 
judgment  against,  form  and  effect  of,  770  et  seq. ,  787. 
judgment  recovered  by,  is  chose  in  action,  747,  748. 
judicial  separation,  effect  of  order  for,  on  her  property,  346,  746,  755. 
legacy  to,  cannot  as  against  assignee  be  set  off  against  debt  of  husband, 

701. 
legal  estate,  she  could  not  at  common  law. pass,  34;  secus  since  recent  Act, 
36. 

effect  of  getting  in,  in  wife's  equitable  term,  747,  750. 
Limitations,  Statute  of,  when  beginning  to  run  against,  761. 

whether  applicable  to  action  against  separate  property,  772. 
loan  by,  to  husband,  760,  791. 

long  term,  enlargement  of,  by  feme  into  fee  simple,  784. 
maintenance  of  her  children,  liability  for,  793. 

Married  Women's  Property  Acts,  751  et  seq. ,  788  et  seq.     See  those  titles, 
mortgage  term  in  trust  for,  whether  assignable  by  husband  so  as  to  carry 

beneficial  interest,  748. 
next  friend,  may  now  sue  without,  759. 

outstanding  term  makes  estate  sufficiently  equitable  to  entitle  wife  to  set- 
tlement, 750. 
over  payment  of,  restrained  from  anticipation,  357  note  (/). 
payment  out  of  Court  to,  on  separate  examination,  954,  955. 
pin  money,  arrears  of,  whether  recoverable  from  husband,  776  note  (r); 

777,  778. 
policy  of  insurance,  may  effect,  on  own  life  or  life  of  husband,  792. 
power,  she  may  execute,  simply  collateral  appendant  or  in  gross,  33,  599. 
.  she  may  release  under  Fines  and  Recoveries  Act,  455. 

when  her  appointment  under,  constitutes  appointed  property  assets, 
919  et  seq. 
promissory  note  by,  binds  separate  estate,  761,  763. 
protection  order,  effect  of,  on  choses  in  action,  346,  740,  757. 
protector  of  settlement,  she  is,  where  legal  freehold  limited  to  her  separate , 

use,  781. 
real  estatey)f,  what  estate  husband  has  in,  748,  749. 

held  in  trust  for  sale,  husband's  receipt  for  purchase-money,  750. 

separate  use  in  respect  of,  779  et  seq. 
receipt  by,  acting  as  trustee,  34,  36,  474. 
restraint  against  anticipation,  693,  781  et  seq. 

absolute  gift  followed  by,  783. 

acquiescence,  cannot  be  defeated  by,  496,  919. 
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MAEEIED  WOMAN,  restraint  against  anticipation — continued. 
arrears  of  income,  does  not  attach  to,  787. 

received  by  husband,  what  recoverable  by  wife,  or  her  representa- 
tives, 776  et  seq. 
breach  of  trust, property  fettered  by  restraint  not  liable  for,  semble,  787, 

919,  925,  926. 
confirmation  of  breach  of  trust  precluded  by,  497. 
debts  before  marriage,does  not  prevent  liability  for, as  respects  her  own 

property  settled  by  her,  768,  769,  772,  782. 
determination  of  coverture,  ceases  on,  782. 

but  property  does  not  become  available  for  payment  of  antecedent 
debts,  771,  787. 
discharged,  where  the  clause  has  once  attached,  could  not  be,  even  by 
Court  of  equity,  785. 
but  now  under  Conveyancing  Act,  1881,  Court  may  dispense  with, 
where  it  is  for  vsdfe's  benefit,  785. 
divorce,  effect  of,  on,  784. 
election,  whether  feme  restrained  from  anticipation  is  competent  to 

make,  786. 
enlargement  of  estate  is  not  alienation,  784. 

estate  tail,  enlargement  of,  into  fee  simple  not  prevented  by,  784. 
executory  trust,  in  settlement  under,  clause  when  inserted  by  .Court, 

126. 
fraud  in  the  feme  will  not  prevent  its  operation,  785. 
interest  due  but  not  payable  is  affected  by.  787. 
legal  estate,  right  of  feme  becoming  discovert  to  call  for  conveyance  of, 

383. 
marriage,  upon,  the  clause  operates  during  the  coverture,  686,  782. 
Married  Women's  Property  Act,  1882,  how  affected  by,  787. 
nature  and  effect  of,  24,  761,  762. 
origin  of,  754,  781. 

over-payment  of  married  woman,  357  note  (/). 
perpetuity,  may  be  void  for,  98,  786. 

power  of  appointment,  how  far  it  affects  restraint,  782,  783. 
reversionary,  where  interest  of  married  woman  is,  784. 
savings  from  income  are  not  subject  to,  774. 
solicitor,  lien  of,  notwithstanding,  785. 
words  appropriate  for  creation  of,  781. 
reversionary  interest  of,  740,  745. 

necessarily  survive*  to  her,  740,  745. 

how  Evffected  by  Married  Women's  Property  Act,  1882,  751,  752. 
savings  of  wife,  773,  774,  775. 
separate  property  of,  753  et  seq. 

accumulation  of  income  by  married  woman  requiring  husband  to  sup- 
port her,  778. 
acknowledgment  of  conveyance  of,  unnecessary,  760. 
action  in  respect  of,  how  to  be  brought,  759. 
administration  of,  on  feme's  decease,  774. 

answer  as  to,  wife  may  put  in  separate,  760;  and  is  bound  by  submis- 
sion in,  759. 
antenuptial  agreement  signed  by  husband  not  sjLfficient  to  create  trust 

of  fee,  57. 
arrears  of,  758,  776  et  seq. 

received  by  husband,  what  recoverable  by  wife  or  her  representa-  ^ 

tives,  776  et  seq. 
where  wife  non  compos,  777. 

whether  distinguishable  from  arrears  of  pin-money,  777. 
assets,  is  administered  as  equitable,  but  quaere,  773. 
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MAEEIED  WOMAN,  separate  property  of— continued. 
assignment  of,  good  against  creditors,  773. 
attachment,  wife  liable  to,  where  answering  separately  as  to  separate 

property,  760. 
breach  of  trust,  impounding  property  to  answer,  911. 

separate  property  when  liable  for,  919  et  seq. 
.contingency,  whether  alienable  pending,  779. 
contract  of  wife,  when  binding  separate  property,  760  et  seq. 

after  acquired  property,  as  to,  762,  767. 

appointment,  does  hot  operate  by  way  of,  763,  764. 

infancy,  contract  made  during,  may  be  ratifieid,  766. 

but  ratification  binds  only  property  then  held  by  her,  766. 
'     purchase,  contract  for,  enforced,  762. 

written  contract,  when  necessary,  765. 
conveyance,  when  e.  j,  i.  restrained  from  anticipation  is  entitled  to  call 

for,  686. 
corpus  expended  by  husband  with  assent  of  wife,  treated  as  gift  bv 

her,  778. 
corpus,  may  extend  to,  or  to  income  beyond  coverture,  779, 
costs  out  of,  643,  762. 
created  by  what  words,  755,  756. 

what  words  insufficient,  757. 

trust  must  be  clearly  expressed,  754. 
creditors  may  bring  action  for  payment  out  of,  after  feme's  death,  773. 

paid  pari  passu  out  of,  764,  773. 
curtesy  of,  allowed,  735  et  seq. 

but  may  be  defeated  by  disposition  by  wife,  735. 
debts,  before  marriage,  separate  property  when  liable  to,  769. 
destroyed,  separate  use  may  be,  during  discoverture,  758. 
election  as  to,  married  woman  competent  to  make,  956. 
engagements   of  feme  when  binding  on,  761  et  seq.,  919  et  seq.    See 

supra,  "contract." 
expensei,  of  trustee,  separate  property  of  c.  q.  t.  when  liable  to,  643. 
feme  sole,  married  woman  considered  as,  as  regards  separate  estate,  24, 
759. 

as  to  realty,  779. 
funeral  expenses  whether  thrown  upon,  773. 
gift  of,  to  husband,  what  amounts- to,  777,  778. 
husband  receiving  corpus,  prima  facie  trustee  for  wife,  778. 

gift  by  husband  to  wife,  68,  69,  755.  *  • 
injunction  against  husband  interfering  with,  778. 
injunction  to  restrain  her  from  dealing  with,  not  granted  before  judg- 
ment, 772. 
inventory  of,  when  trustee  ought  to  make,  207. 
judgment  against,  form  and  effect  of,  770,  771,  781,  803  note  (c). 
legal  estate,  what,    trustees  take,  where  limitations  for  separate  use, 
210  et  seq. 

wife  may  direct  conveyance  of,  after  husband's  death,  686. 
liabilities  of  feme  covert  in  respect  of,  760  et  seq.     See  supra,  "breaSh 

oftrust;"  "contract." 
life  estate,  her  power  over  her,  744. 
Limitations,  Statute  of,  whether /eme  can  plead,  772. 
loan  of,  by  wife  to  husband,  760,  791. 
marriage,  upon,  the  separate  use  operates,  757. 

effect  of  second  marriage,  758  ;  as  to  arrears,  758. 
Married  Women's  Property  Act,  under,  751  et  seq. 
mortgagee  of  husband  bound  by  trust  for  separate  use,  861. 
otigin  of,  754. 
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MAEEIED  WOMAN,  separate  property  ot— continued. 

personal  estate  survives  to  husband  in  marital  right,  775. 

corpus  of,  where  alienable  by  wife,  779. 
•possession,  when  c.  q.  t.  entitled  for  separate  use  is  entitled  to,  676. 
practice  as  to,  in  proceedings  in  equity,  759. 

real  estate  settled  to  separate  use,  whether /erne  may  dispose  of  cormta 
of,  770,  779,  780. 
she  may  bar  entail  in,  780. 
receiver  of,  at  instance  of  creditor,  771. 
reviver  of  separate  use  upon  subsequent  marriage,  758. 
savings  out  of,  belong  exclusively  to  wife,  773. 

invested  in  purchase  of  land,  devolve  on  heir,  775. 
but  of  household  monies  belong  to  husband,  774. 
separate  use,  destruction,  suspension,  and  reviver  of,  757,  758. 
devise  for,  does  not  pass  trust  estate  of  testator,  228. 
trust  for,  whether  a  use  within  Statute  of  Uses,  210, 
•     where  life  estate  for,  rule  in  Shelly's  Case  not  applicable,  119. 

words  necessary  for  creation  of,  755  et  seq. 
sequestered,  may  be,  for  disobedience  to  order  of  Court,  760. 
settlement  of  accounts  in  respect  of,  759. 
statutory.    See  Makrikd  Women's  Property  Acts. 
submission  in  pleading  in  respect  of,  wife  bound  by,  759. 
suspension  of  separate  use  on  death  of  husband,  758. 
trespass  against,  right  of  married  woman  to  sue  for,  778. 
trustee  for,  allowing  husband  to  get  possession,  liability  of,  902. 
trustee  of,  not  necessary,  754,  755  ;  but  husband  is  construed  to  be 

trustee,  754,  834. 
trustees  with  discretion  to  apply  for  maintenanccT  of,  may  pay  to  her 

for  separate  use,  757. 
undisposed  of,  survives  to  husband,  774,  775. 

■will,  feme  covert  may  dispose  of  separate  estate  and  accumulations  by, 
774,  775. 
separated  from  husband,  moneys  advanced  to,  for  necessaries,  768. 
set-off  of  debt  of  husband  against  her  assignee,  701. 
Settled  Land  Acts,  exercise  of  powers  of.  by  married  woman,  569. 
settlement  by,  fraudulently  obtained,  will  be  set  aside,  759. 
solicitor,  she  may  retain,  761,  762,  785. 
stock,  registration  of,  in  name  of  feme  788,  792. 

transfer  of,  by  married  woman  being  trustee,  36. 
survivorship,  her  right  by,  cannot  be  defeated  by  assignment  to  husband 
of  prior  life  interest,  744,  745. 
cases  as  to,  have  a  bearing  since  Married  Women's  Property  Act,  1882, 
751. 
term  of  years  belonging  to,  rights  of  husband  in  respect  to,  746,  747,  748. 
tort,  she  may  sue  in  respect  of,  under  recent  Act,  761,  769. 
but  husband  and  vrife  cannot  sue  each  other,  761 . 
she  could  not  strictly  speaking  commit,  769  ;  secus  now,  769. 
trade,  may  carry  on,  separately  from  her  husband,  788. 
trespass,  action  for,  by  wife  against  husband  or  stranger,  778. 
trust,  power  of  married  woman  to  create,  22,  23. 

as  to  real  estate,  formalities  formerly  requisite,  22. 
since  Married  Women's  Property  Act,  1882,  23. 
trustee,  may  be,  but  not  advisable  to  select  her,  33. 

concurrence  of  husband  formerly  necessary,  34  ;  but  not  now,.  34,  36. 

power  of  Court  to  dispense  with,  35. 
husband  of,  is  trustee  within  Trustee  Acts,  1012,  1015. 
receipts,  whether  she  could  sign,  34. 

she  can  now  under  Married  Women's  Property  Act,  1882,  36. 
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MARRIED  WOi/HETH— continued. 

sale,  may  exercise  discretion  as  to,  34. 

stock,  may  transfer  as  though  feme  sole,  36. 
wages  and  earnings  of,  protected,  25. 

are  her  separate  property,  751,  773,  788. 
widow,  payment  of  small  sums  to,  without  taking  out  administration,  354. 
will  of,  751,  753,  774,  775,  776,  949. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870,  788  et  seq. 
insurance  under,  for  benefit  of  wife  and  children,  789. 
real  estate  desdended  on  married  woman,  25,  789. 
repealed  by  Married  Women's  Property  Act,  1882,  25,  791. 
restraint  on  anticipation,  separate  property  liable  for  antenuptial  debts 

notwithstanding,  768. 
wages  and  earnings  of  married  woman,  protection  of,  25,  788. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1874,  790,  791. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882,  751  et  seq.,  791  el  seq.     See 
Maeried  Woman. 
action  by  married  woman,  760,  761. 
contract  by  married  woman,  effect  of,  762,  765,  767. 
curtesy,  right  of  husband  to,  out  of  wife's  separate  property,  736. 
debts,  liability  of  husband  for,  793. 

disclaimer  by  married  woman,  whether  authorized  by  Act,  200.  I 

general  power,  execution  of,  by  will,  effect  of,  922. 
gift  by  husband  to  wife,  valid,  69  ;  exception  as  against  creditors,  ii. 
insurance  under,  for  benefit  of  wife  and  children,  792. 
mother,  liability  of,  for  maintenance  of  children,  793. 
ratification  by  infant  feme  covert,  39. 
restraint  against  anticipation  not  rendered  inoperative  by,  787. 

separate  property  liable  for  antenuptial  debts  notwithstanding,  787. 
rights  of  husband  in  wife's  property,  how  far  excluded  by,  751  et  seq. ,  791  et  seq. 
as  to  property  of  wife,  the  title  to  which  accrued  before  comnjence- 

ment  of  Act,  quaere,  751,  752. 
after  death  of  wife,  rights  of  husband  not  excluded,  semble,-  752. 
trust,  married  woman  can  create,  without  consent  of  husband,  23,  24. 

and  execute  trust,  pass  estate,  and  sign  good  receipt,  34,  36. 
wages  and  earnings  of  married  woman  are  her  separate  property,  751,  773. 
will,  power  of  married  woman  to  dispose  of  property  by,  753,  776  note  (a), 
922. 
MARSHALLING  SECURITIES,  719,  720. 

right  of  judgment  creditors  to  marshal  inter  se,  719  note  (/). 
MAYOR. 

profit,  cannot  make,  by  his  office,  279. 
MEETING  HOUSE. 

trust  for,  534,  535.     See  Chapel.- 
MERGER.     Chap,  xxvil.,  sect.  4,  726—733. 
charge,  of,  on  purchase  of  estate,  726  et  seq. 

by  owner  of  charge  and  estate  mortgaging  estate,  732. 
payment  of  charge  and  subsequent  acquisition  of  fee,  732. 
purchaser,  to  prejudice  of,  how  avoided,  727. 
cpntingency,  may  be  made  to  depend  on,  727. 
contingent  remainders  not  destroyed  by,  121,  383. 
debt,  of,  in  judgment,  909. 

doctrine  of,  in  equity,  726  ;  prevails  now,  over  legal  doctrine,  733. 
equitable  estate,  of,  in  legal  estate,  14. 

only  where  estates  co-extensive  and  commensurate,  14. 
inheritance,  whether  the  charge  can  be  made  to  attend  the,  732,  733. 
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MERGER— co)iWn«e(i. 

intention,  is  question  of,  in  equity,  726  et  seg. 

parol  evidence  of,  admissible,  729. 
mistake  by  person  paying  off  charge,  732. 
notice,  materiality  of,  in  equity,  726,  727. 
presumption  of,  when  it  arises,  730  et  aeq. 

where  tenant  in  fee,  in  tail,  or  for  life  pays  off  charge,  730,  731. 
purchaser  paying  off  charge  pending  contract,  727. 
trustee,  assignment  to,  not  necessary  to  prevent  merger,  727. 
not  sufficient  to  exclude  presumption  of  merger,  731. 
MERITORIOUS  CONSIDERATION.     See  Considekation. 
MESNE  RENTS  A,ND  PROFITS.     See  Rents  and  Pkofits. 
METROPOLITAN  BOARD- OF  WORKS  STOCK. 

investment  in,  316. 
MINES  AND  MINERALS. 

account  of  profits  of,  may  be  sought  in  equity  on  legal  title,  8S6. 
acquiescence  when  a  bar  to  remedy  of  c.  q.  t.,  in  respectof  renewed  lease, 

186. 
lease  of,  by  tenant  for  life,  503,  555,  682,  683. 

by  trustee,  595. 
portion,  when  to  be  raised  out  of  produce  of,  418,  420. 
purchase  of,  under  powers  of  Settled  Land  Acts,  563. 
sale  of  surface  apart  from,  432,  433. 

or  of  minerals  apart  from  surface,  433 
tenant  for  life,  powers  of,  to  work,  under  Settled  Land  Act,  190. 

to  sell,  433  ;  to  lea.se,  555,  682,  683. 
trustees  not  justified  in  purchasing  miijing  property,  503. 
selling  under  power  cannot  reserve  minerals,  432,  433. 

except  with  previous  sanction  of  Court,  433. 
working  of  mines  on  land  of  infant  may  be  continued  by,  578. 
waste  by  working,  improperly,  190.     See  Waste.  , 

MINISTER. 

chapel,  of,  534,  535.     See  Chapel. 
MINISTERIAL  TRUST. 

meaning  of  term  explained,  18. 
MISAPPLICATION.    See  Beeach  of  Trust. 
MISCONDUCT  OP  TRUSTEES.    See  Breach  of  Trust. 
cestui  que  trust  not  prejudiced  by,  938,  939,  963. 
costs,  trustee  when  deprived  of,  or  made  to  pay,  636,  847,  986,  990  et  seq. 

See  Costs. 
loss  occasioned  by,  must  be  borne  by  trustee,  907. 
receiver,  when  Court  will  appoint,  on  misconductof  trustee,  982. 
removal  of  trustee  on  ground  of,  846,  847,  1028. 
^sts,  trustee  when  ordered  to  pay,  847,  848. 
MISDEMEANOUR.    ' 

fraud  of  trustees  is  a,  898. 
outlawry  for,  effect  of,  28,  250. 
MISREPRESENTATION.    See  Fraud. 

account  of  rents  and  profits,  where  plaintiff  kept  out  of  estate  by  misrepre- 
sentation, 891. 
trustee,  liability  of,  for  making,  as  to  accounts,  993. 
to  purchaser  of  equitable  interest,  704. 
MISTAKE. 

account  of  mesne  rents  and  profits  in  cases  of,  887  et  seq. 

against  trustees  for  charities  refused  on  ground  of  mistake,  9.34,  936. 
legal  title,  account  upon,  granted  in  equity  on  ground  of  mistake,  887. 
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MISTAKE— continued. 

breach  of  trust  when  excused  by,  349,  900,  907,  934. 
building  on  land  of  another  by  mistake,  effect  of,  716,  717. 
election  of  recipients  of  charity  not  set  aside  on  ground  of,  535. ' 
encouragement  of,  by  legal  owner  of  property,  when  equivalent  to  fraud, 

717. 
grantee  not  permitted  to  take  .advantage  of  mistake  by  grantor,  145. 
law,  of,  whether  ground  for  relief  in  equity,  497,  498. 
Limitations,  Statutes  of,  mistake  does  not  prevent,  from  running  in  equity, 

866. 
merger  not  presumed  in  case  of  mistake,  732. 
non-entry  on  cesser  of  lease  for  lives  by  mistake,  887. 
notice  of  assignment,  in  giving,  when  fatal,  710. 
overpayment  by,  356. 

payment  by,  trustee  making,  not  charged  with  interest,  349. 
presumption  of  release  rebutted  by,  870. 
recital  in  trust  deed,  in,  trustee  whether  affected  by,  201. 
rectification  of  settlement  on  ground  of,  114. 
trust  when  supported  on  ground  of,  65. 
trustee,,  by,  as  to  rights  of  parties  is  at  his  own  expense,  344. 

charitable  trustee  not  made  to  account,  872,  934,  936. 

costs  of  trustee  who  has  occasioned  suit  by  innocent  mistake,  991,  992. 

investing  in  bank  stock  instead  of  bank  annuities,  307. 

person  assuming  ofiSce  of  trustee  accountable  as  such,  207,  208. 

when  an  excuse  for  non-investment,  &c.,  of  trust  funds,  339,  344. 

where  no  wilful  default,  not  a  ground  for  his  removal,  849. 
voluntary  settlement  executed  under,  may  be  set  aside,  75,  145. 

MIXING  TRUST  FUNDS. 

trustee  mixing  trust  funds  with  own  money,  effect  of,  297,  298,  893,  894, 
895. 
'     cestui  que  trust  must  prove  in  bankruptcy  of  trustee,  241. 
trustee  should  not  mix  trust  fund  with  rights  of  strangers,  331,  642. 

MIXTURE  OF  TRUST  AND  POWER. 

distinguished  from  trust  with  power  annexed,  19  ;  and  see  600,  836. 

MONEY. 

at  home,  944,  946. 

attachment  of  trust  debt,  245. 

bills  and  notes,  distinction  between,  and  money,  892. 

co-trustee  should  not  permit,  to  be  in  hands  of  co-trustee,  265. 
deposited,  may  be,  in  bank  to  trust  account,  295. 
ear-marked,  when,  240,  892,  893. 
followed  in  equity,  where,  240,  892  et  seq. 

into  land  even  by  parol,  896. 

mixed  with  trustees'  money,  893. 

paid  into  bank  on  account  of  trustee,  894. 
land,  money  to  be  laid  out  in,  treated  as  land,  943  d  seq.    See  Convkesion . 

cestui  que  trust  may  elect  to  take  it  as  money,  690.     See  Election. 

results,  on  failure  of  purpose,  to  next  of  kin,  152,  153. 
legacy  of,  not  adeemed  by  subsequent  settlement  of  land,  404. 
notif  e  in  lieu  of  distringas  is  applicable  to,  974. 
payment  of  trust  money  into  bank,  must  be  to  account  of  trust,  256.    See 

Bank. 
scrivener,  now  obsolete,  82. 

single  trustee,  whether  it  may  be  paid  to,  355  et  seq. 
transmission  of  trust  money,  how  to  be  affected,  256. 
trust  to  raise  money  is  a  special  trust,  210. 

and  confers  fee  simple  upon  trustee,  217. 
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agreement  to  give,  tor  past  debt,  whether  enforceable,  515  note  (6). 
assets  may  be  left  outstanding  on,  by  executor,  326. 
assets,  of,  by  executor,  477  et  seq. 

calling  in,  clause  against,  should  not  be  inserted  in  mortgage  by  trustees 
331,  332.  B  a       J  I 

inquiry  directed  as  to  propriety  of,  300  note  [d]. 
cautions  in  lending  on,  what  trustees  should  observe,  324,  325. 
charge  of  debts  or  legacies,  to  give  eflfect  to,  467,  468.     See  Sale. 
consolidation  of,  330'. 

whether  trustee  bound  to  enforce,  593,  594. 
copyholds,  whether  trustees  should  lend  on  mortgage  of,  328. 
costs,  dower  trustee  of  mortgagor  not  entitled  to,  against  mortgagee,  985. 
discharge  of,  by  trustee  of  settled  estate,  594. 
equitable,  assignee  of,  bound  by  equities  affecting  assignor,  696. 
executor,  by,  of  assets,  477. 
hi^pband,  by,  of  wife's  lands,  750. 
lands  in  Scotland,  of,  48. 
overridea  subsequent  judgment,  246  note  (/). 
priority  of,  where  title  deeds  improperly  dealt  with  by  legal  owner, 

715,  862. 
purchaser  affected  with  notice  of,  is  bound  thereby,  858. 
trustee,  by,  in  breach  of  duty  inoperative  as  against  e.  j.  t.  862. 
trustee  should  not  invest  on,  331. 
vendor's  lien  postponed  to,  714. 
executor,  by,  of  personal  estate,  477  ei  seq. 
with  or  without  power  of  sale,  477. 

of  real  estate,  charged  with  debts  or  legacies,  467,  468,  470. 
fines  on  renewal  of  lease,  to  raise,  367,  368,  370,  371. 
foreclosure  decree,  vesting  order  to  give  effect  to,  1016,  1026. 
foreign  lands,  of,  jurisdiction  to  order  foreclosure,  49. 
forged  by  solicitor,  trustee  lending  money  on,  held  liable,  353. 
husband,  by,  of  wife's  chattel  real,  746,  747. 
infant's  realty,  of,  whether  relieved  by  his  personalty,  968. 
investment  on,  by  trustees,  312,  323  el  seq.    See  Investment,  real 
securities, 
charity,  of  accumulation  and  other  monies  of,  541,  542. 
conversion  of,  by  executor  or  trustee,  when  to  be  made,  291. 
Court,  formerly  not  ordered  by,  313  ;  secus  now,  308. 
power  of  trustees  to  make,  308,  312. 
release  of  part  of  security  by  trustee,  593. 
statutory  powers  of  trustees  as  to,  308,  312. 
trust  how  kept  out  of  sight  on  mortgage  or  transfer,  332,  333. 

where  disclosed,  333. 
valuation  of  security,  duty  of  trustees  as  to,  324,  499. 
what  proportion  of  value  trustees  may  advance,  325,  328. 
joint  account  clause  in  mortgage  by  trustees,  332. 
judgment  creditor  may  redeem,  797,  800,  813,  816. 

right  of,  against  entirety  of  equity  of  redemption,  800. 
against  surplus  proceeds  under  power  of  sale,  799. 
to  tack,  800. 
lands  abroad,  jurisdiction  to  order  foreclosure  of,  49. 
lapse  of  time,  equity  of  redemption  when  barred  by,  866. 
leaseholds,  whether  trustees  should  lend  on  mortgage  of,  327,  328. 
legal  estate  when  passing  under  general  devise  by  mortgagee,  228,  229. 
lunatic's  realty,  of,  not  discharged  out  of  personalty,  966. 

reconveyance  of,  how  to  be  made,  966. 
money,  trust  of,  may  be  by  parol,  54. 
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new  trustee,  vesting  of  mortgage  in,  652,  654. 
policy,  of,  implies  power  to  give  receipts,  453. 
portion,  to  raise,  413,  418  et  seq. 
power  of  sale  in — 

assigns,  who  are  within  meaning  of,  431,  603. 

concurrence  of  mortgagor  not  required  to  exercise  of,  447. 

improper  exercise  of,  injunction  to  restrain,  435,  855. 

statutory  under  23  &  24  Vict.  t.  145,  431 ;  under  44  &  45  Vict.  c.  41,  s. 
19,  331  note  (c)   431,  432. 

surplus  under,  is  peraonalty  or  realty  of  mortgagor  according  as  sale 
•  takes  place  before  or  after  his  death,  952. 
whether  bound  by  judgment  against  mortgagor,  799. 

survives  when  the  advance  is  joint,  431. 

tender  of  principal  and  interest,  may  not  be  exercised  after,  855  note  (e). 

trustees  should  insist  on  insertion  of,  in  mortgage  to  them,  331. 

whether  authorized  by  power  to  mortgage,  426,  427. 

whether  by  power  to  raise  money  by  sale  or  mortgage,  426,  427. 
priority  of,  how  affected  by  notice,  704  et  seq. 

by  improper  dealing  with  title  deeds,  715. 
realization  of,  by  executor  or  trustee,  when  necessary,  291. 
reconvey,  by  what  description  mortgagee  should,  685. 
reconveyance,  lunatic's  property,  of,  how  to  be  made,  966. 

vesting  order  in  lieu  of,  1019. 
release  of  part  of  security,  whether  trustees  may  make,  593. 
renewal  of  lease,  to  raise  fines  payable  on,  367,  368,  370,  371. 
sale  by  trustee  to  pay  off,  594. 
second,  trustees  should  not  invest  on,  330. 

solicitor  of  mortgagor  buying  up,  injunction  to  restrain  sale  by,  856. 
stock  mortgage,  whether  trustees  should  lend  on,  323,  324. 
stock,  trustees  may  transfer,  to  mortgagor,  573,  574.  ^ 

tacking  securities  to  legal  estate,  330,  800. 

tenancy  in  common  implied  in  equity  on  advance  by  several,"164. 
tenant  for  life,  by,  under  Settled  Land  Acts,  557,  558. 
term  of  years,  for  long,  why  formerly  preferred,  328. 
transfer  of,  by  mortgagees  being  trustees  to  new  trustees,  how  framed,  332, 

333. 
trust  for  sale,  by  way  of,  is  not  express  trust  within  Statutes  of  Limita- 
tion, 880. 
trust  for  sale,  distinguished  from,  952,  953. 

trust  how  kept  out  of  sight  on  mortgage  or  transfer  by  trustees,  332,  333. 
trust  to,  will  not  authorize  sale,  426  ;  survives,  430. 

to  sell,  whether  it  authorizes  mortgage,  425,  486. 

whether  mortgage  included  in  word  trust  under  Trustee  Act,  1012,1017. 
trustees,  whether  they  may  invest  on,  without  a  power,  312. 
trustees,  to,  by  one  of  themselves  not  allowed,  325. 
wilful  default,  plaintiff  in  redemption  action  need  hot  allege,  905. 

MORTGAGEE. 

charge,  may  not,  for  time  and  trouble,  628,  632. 
charge,  whether  he  may  buy  in,  for  his  own  benefit,  727. 
•«        constructive  trust,  bound  by  notice  of,  858,  861. 
covenant  for  title  by,  442. 

disability  of,  how  remedied,  1014  et  seq.     See  Tetistee  Aprs, 
equity  of  redemption,  mortgagee  buying,  may  keep  his  charge  on  foot  as 
against  intervening  incumbrancers,  727. 
vested  in  mortgagee  on  death  of  mortgagor  intestate  without  heirs,  283, 
823. 
secits  now  under  Intestates  Estates  Act,  1884,  3>. 
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executor  of,  may  call  on  heir  to  convey,  943. 

heir,  of,  whether  bound  by  title  of  residuary  legatee,  861. 

infant,  vesting  order  as  to  interest  of  1014  ei  seq. 

injunction  against,  to  restrain  improper  sale,  435,  855. 

insurance,  cannot  expend  money  for,  in  absence  of  stipulation,  580  ;  but 
see  note  (o). 

judgment  against,  effect  of,  805. 

legal  estate  in,  vests  on  death  in  legal  personal  representative,  229. 

Limitations,  Statute  of,  when  beginning  to  run  in  favour  of,  866. 

lunatic,  vesting  order  as  to  interest  of,  1014  et  seq. 

notice  to,  of  subsequent  incumbrance,  effect  of,  345. 

possession,  mortgagee  in,  how  far  constructively  a  trustee  of  rents  'and 
profits,  190,  191. 

power  of  sale,  mortgagee  not  a  constructive  trustee  of.  190. 

proof  by,  in  administration,  bankruptcy  or  under  creditors'  deed,  521. 

purchase  by,  from  mortgagor,  upheld,  277,  490. 
merger  of  charge  how  obviated  in  case  of,  727. 

receipts,  power  of  mortgagee  to  give,  431. 

renewal  of  lease  by,  effect  Of,  181,  183. 

rents  and  profits,  accountability  ol  mortgagee  in  possession  for,  190. 

sale  by,  431,  447. 

good,  though  part  of  purchase-money  remain  on  mortgage,  431. 

separate  use,  trust  for,  binds  mortgagee  of  husband,  861. 

title  deeps,  what  conduct  in  relation  to,  will  postpone  legal  mortgagee, 
715. 

transfer  by  mortgagee  in  possession,  effect  of,  191. 

trust,  notice  of,  when  affected  wi,th,  861 ,  878. 

trustee,  in  what  sense  mortgagee  is,  for  himself  and  his  executors,  15., 
or  as  respects  purchase  of  equity  of  redemption,  277. 
or  for  mortgagor,  880. 

vesting  order  as  to  estate  of,  power  to  make,  1019,  1020. 
MORTGAGOR. 

death  of,  intestate  and  without  heirs,  effect  of,  283,  823. 

heir  of,  might  formerly  require  exoneration  out  of  personalty,  943; 

judgment  against,  effect  of,  800,  801,  805,  813,  814.    See  Judgment. 

notice  of  trust,  having,  should  see  to  application  of  trust  money,  344. 

purchasing  under  power  of  sale  in  first  mortgage  lets  in  subsequent  incum-i. 
brancers,  728. 

rents,  is  not  accountable  for,  until  notice  from  mortgagee,  345. 

surplus  proceeds  of  sale  whether  personalty  or  realty  ot,  952. 

MORTMAIN. 

accumulations  from  charity  estate,  investment  of,  541. 

in  purchase  of  land,  541;  on  mortgage,  541. 
Act  merely  prescribes  mode  of  alienation,  does  not  prohibit  it,  46. 
charity,  trust  of  land  for,  what  formalities  required  for  creating,  96. 

how  varied  by  recent  acts,  96. 
devise  upon  trust  to  sell  and  p&j  paii  of  proceeds  to  charity,  effect  of,  148 

note  (e). 
enrolment  of  conveyance  under  9  Geo.  2,  c.  36  .    .  96,  97,  541,  699,  670. 
exemptions  from,  97. 

buildings  for  religious  or  literary  societies,  97. 

parks,  schools  and  museums,  97. 

recreation  grounds,  97. 
legacy  to  charity  charged  on  realty,  155  et  seq. 
licence  in,  for  conveyance  to  corporation  upon  trust,  32. 

not  required  on  re-investment  of  charity  funds,  540,  541. 
mortgage  by  charity  trustees  not  avoided  by  9  Geo.  2,  c.  36,,  541. 
t  30  LAW  OF  TEUSTS. 
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partner,  interest  of,  in  proceeds  of  realty  is  within  statute,  148  note  (e). 
requirements  of  statute  of,  96,  541.  / 

secret  trust  for  charity,  discovery  by  devisee,  63,  64. 
trust  whether  void  at  law  or  only  in  equity,  65. 
trusts  originated  by  desire  to  evade  statutes  of,  1. 

MOTHER. 

doctrine  of  advancement  applies  to,  178. 
liability  of,  for  maintenance  of  her  children,  793. 

MOTION. 

discharge  of  trustee,  for,  672. 
■  foreclosure  absolute,  to  make,  whether  Court  will  declare  mortgagoi*  trus- 
tee for  mortgagee,  1026. 
payment  into  Court,  for,  976,  977.     See  Payment  into  Cottbt. 
Romilly's  Act,  proceedings  under,  subsequent  to  petition  may  he  by,  931. 

MOVABLES. 

governed  by  lex  domicilii,  48. 

MULTIPLICATION  OF  CHARGES,  852. 

MUNICIPAL  CORPORATION.     See  Coepokation. 

MUNICIPAL  CORPORATIONS  ACT  (5  &  6  "W.  4.  c.  76.) 

alienation  by  corporations,  only  with  consent  of  Lords  of  Treasury,  31. 
charity,  appointment  of  trustees  for,  in  place  of  corporation,  851. 

MUNICIPAL  CORPORATIONS' ACT,  1882,  852. 

MURDER. 

escheat  and  forfeiture  on  conviction  or  attainder  for,  27,  28,  284. 
NATIONAL  DEBT  COMMISSIONERS. 

trust,  not  affected  by  notice  of,  32. 
NATURALIZATION  ACT,  1870,  27. 
NAVY  5  PER  CENTS. 

investment  in,  334. 
NE  EXEAT. 

writ  of,  against  trustee,  900. 
NEGLIGENCE. 

agent,  of,  trustee  whether  liable  for,  638. 

breach  of  trust  by  reason  of,  902  et  seq.     See  Breach  op  Teust. 

calling  in  trust  estate,  as  io;  287 'e<  seq. 

costs  of  trustee  in  case  of,  989. 

investment,  in  making,  306  et  seq. 

legal  proceedings  caused  by,  trustee  liable  for  costs  of,  546,  636,  637. 

premiums,  to  pay,  903. 

reimbursement,  right  of  trustee  to,  lost  by  negligence,  638. 

transfer,  to  enforce,  902,  903. 

trustee,  of,  rights  of  c.  q.  t.  not  prejudiced  by,  938,  939,  963. 
NEGOTIABLE  INSTRUMENT,  241. 
NEPHEW.  , 

advancement  for,  presumed,  177. 

NEW  BUILDINGS. 

erection  of,  equivalent  to  purchase  of  lands,  504. 
NEW  SHARES. 

trustees  cannot  accept,  unless  expressly  authorized,  596. 
NEW  TRUST.  i 

created  without  intervention  of  new  trustee,  73. 
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abroad,  in  place  of  trustee  permanently  residing,  847,  1016,  1033. 
absconding  trustee,  in  place  of,  847,  1033. 
aQtion  for  appointment  of,  whether  .c.  q.  t.  should  bring,  1030. 
appointed  by  Court,  powers  of,  608. 

could  not  formerly  exercise  arbitrary  powers,  608. 
will  not  be  empowered  to  appoint  new  trustees,  849. 
appointment  of  new  trustee  in  place  of,  646  note  (a), 
appointment  of,  by  Court,  846  et  seq. 

application  for,  when  to  be  made  at  chambers,  848. 

cestui  que  trust  when  entitled  to,  846,  847. 

costs  of,  669,  847,  868.     See  infra,  costs. 

principles  on  which  Court  acts  in  selecting,  850. 

Trustee  Act  and  Trustee  Extension  Act,  under,  853,  1027,  1028,  1043, 

1044.    See  infra,  Trustee  Acts, 
under  power,  655  et  seq.    See  infra,  po'wer. 
when  complete,  650. 
Bankruptcy  Act,  appointment  under,  850,  1027,  1028. 
bankruptcy  of  trustee  a  ground  for  appointing,  658,  847  and  note  (e),  850, 

1027,  1028. 
breach  of  trust,  trustee  should  not  retire  in  favour  of  one  who  intends  to 
commit,  668. 
trustee  permitting  co-trustee  to  commit,  removed,  847. 
caprice  of  c.  q.  t,  appointment  not  govierned  by,. 837,  849. 
cestui  que  trust  not  usually  appointed,  41. 
right  of,  to  appointment  of  ne^  trustees,  846. 

where  interest  of  c.  q.  t.  reversionary,  846. 
where  trustees  dies,  in  testator's  lifetime,  846, 
chapel,  meetinghouse,  &c.,  of,  how  appointed,  852. 

where  trustees  entertain  opinions  contrary  to  founder's  intention,847. 
charitable  trusts,  appointment  of  new  trustee,  to  act  in,  850  et  seq.  See 
Charity. 
requires  ^auction  of  Charity  Commissioners,  852. 
where  corporation  are  trustees,  851. 

where  deed  of  endowment  does  not  provide  for  appointment  of,  852, 
853. 
Cnaritable  Trusts  Act,  appointment  of  new  trustees  under,  852. 
chattels  real  how  vested  in,  650,  651. 
consent  by,  to  act,  how  evidenced,  1030. 

Conveyancing  Act,  1881,  .appointment  of  new  trustees  undeir,  648,  652. 
conviction  of  existing  trustee  for  felony,  a  ground  for  appointing,  1043, 

1044. 
copyholds,  of,  flue  when  payable  on  admission  of,  235,  1025. 

costs  of  appointment  of 

corpus,  are  payable  out  of,  669. 

improper  appointment,  618,  665,  669. 

remainderman,  when  thrown  upon,  l629. 

tenant  for  life  often  pays,  where  there  is  no  fund,  669. 

trustee  removed  foi"  misconduct,  in  lieu  of,  847,  848. 
death  of  existing  trustee  when  a  ground  for  appointing,  846,  847. 
expedient  to  appoint,  when  Court  considers  it  to  be,  1027  et  seq. 
felony,  conviction  of  trustee  for,  a  ground  for  appointing,  1043,  1044, 
fitness  of.  Court  hoW  satisfied  as  to,  1030,  1031. 

ewdence  as  to,  when  required,  1028. 
husband  of  c.  q.  t.  sometimes  appointed,  41. 

not  appointed  trustee  of  own  marriage  settlement,  41. 
impartial,  exercises  of  powers  should  be,  668. 
ineffectual  appointment  of,  effect  of,  669;  powers  of  old  trustees  remain,  ih. 
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infant,  in  place  of,  1027. 

inquiries  to  be  made  by,  before  accepting  ofSce,  207,  670,  706. 
irregularity  in  appointment  of  existing  trustee,  when  a  ground  for  appoint- 
ing, 848. 
not  when  a  long  time  has  elapsed,  .848,  849. 
jurisdiction,  person  to  be  appointed  should  be  within  the,  662. 
legal  estate,  transfer  of,  to  new  trustee,  650  el  seq.     See  infra,  vesting 

property. 
lis  pendens,  after  decree  in,  trustee  should  not  exercise  power  without  sanc- 
tion of  Court,  617,  669. 
Lord  Cranworth's  Act,  appointment  of  new  trustees  under,  647,  648 
lunacy,  order  may  be  made  in,  for  appointment  of  new  trustees,  1014, 1029. 

without  being  made  in  Chancery,  when,  1029. 
lunatic,  in  place  of,  when  appointed,  1015  note  (n),  1028  note  (5). 
misconduct  of  existing  tru,stee,  when  a  ground  for  appointing,  847,  848. 
misunderstanding  of  duty  by  existing  trustee  a  ground  for  appointing,  849. 
motion,  application  by,  for  discharge  of  trustee,  672.  , 

Municipal  Corporations  Act,  appointment  of  new  trustees  under,  851. 
no  existing  trustee,  where  there  is,  appointment  of  trustee  to  act,  846. 
number  to  be  appointed,  659  et  seq. 

Conveyancing  Act,  1881,  under  jrawers  of,  648,  659,  663,  664. 

directory  power,  under,  667. 

one  in  place  of  several,  appointment  of,  improper,  659,  662. 

cases  in  which  such  appointment  has  been  supported,  660. 
one  of  two  trustees  retiring,  appointment  of  co-trustee  to  be  sole  trus- 
tee improper,  662. 
one  retiring,  could  not  appoint  two  successors,  659;  unless  authorized, 

659;  seeus  now,  659. 
original  number,  whether  to  be  kept  up,  661  et  seq.,  667,  846. 

Court  does  not  limit  itself  to,  661,  662. 
several  in  place  of  one,  appointment  of,  when  proper,  659,  660,  664. 
two  trustees  retiring,  appointment  of  single  sueces.sor  iniproper,  662. 
where  no  new  trustee  can  be  found,  67] . 
persons  proper  for  office  of — 
*    cestui  que  trust  or  near  relative  undesirable,  665,  c.  q,  t.  sometimes 
appointed  by  Court,  666. 
donee  of  power,  whether  he  can  appoint  himself,  666. 
jurisdiction,  should  be  within,  662. 
petition  for  appointment  of,  proceedings  on,  1030  et  seq. 

where  action  pending,  672,  1034. 
policy  of  assurance,  of,  effected  under  Married  Women's  Property  Act, 
'  1882,  792. 
iwwer  to  appoint — 

administration  action,  how  affected  by  pendency  of,  617,  618,  669. 
construction  of,  in  various  cases — 

''acting"  trustee,  who  is,  655,  656,  665. 

"continuing"  trustee,  658.  664. 

departing  the  United  Kingdom,  659;  does  not  include  temporary 

absence,  659. 
"executors,"  how  to  be  exercised  by,  656,  657. 
"incapable  to  act."  meaning  of,  658. 

does  not  extend  to  bankruptcy,  658 ;  or  residence  abroad,  658. 
"other  trustees,"  meaning  of,  665.  • 

"refusing"  or  "declining,"  meaning  of,  647,  656. 

includes  disclaiming,  656;and  retiring  after  having  act«d,656. 
payment  into  Court  under  Trustee  Relief  Act  is  equivalent  to, 
656. 
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NEW  TRUSTEES,  power  to  appoint— coM«(««e(?. 

' '  retiring '  'trustee  or  trustee  '  'desirous  of  being  discharged, ' '  999. 
"  said  trustees, "  meaning  of,  665. 
"survivor,"  " surviving  trustee, "  655  ei  sej. ,  662,  664. 
"unfit,"  meaning  of,  658;  extends  to  bankruptcy,  658. 
■when  nuniber  reduced  to  three,  600. 
Conveyancing  Act,  1881,  under,  648. 

application  of,  to  previous  settlements,  648,  649. 
form  of,  usual  form  and  suggested  additions,  646,  647. 

where  several  sets  of  trustees,  647. 
j  urisdiction  of  Court  to  extinguish  or  vary,  on  decreeing  dissolution 

of  marriage,  670. 
mode  of  appointing  under,  664  et  seq.. 

where  power  to  surviving  or  continuing  trustees,  and  both  or  sur- 
vivor retire,  two  appointments  usual,  664. 
secus  where  power  to  surviving,  continuing  or  oiher  trustee,  665. 
'      trustee  surviving  testator  may  appoint  new  trustee  in  place  of  one 

who  predeceased  testator,  657. 
statutory  powers,  647  et  seq.,  850  et  seq. 
trustee  appointed  by  Court,  not  given  to,  849. 

trustee  retiring  should  see  that  power  contemplates  precise  case,  654. 
should  not  part  with  fund  before  complete  appointment  of  suc- 
cessor, 654,  655. 
where  ther*  are  more  than  two  trustees,  secus  now  under  Convey- 
ancing Act,  653,  654. 
vesting  trust  festate  in  new  trustee,  650  et  seq.     See  infra,  vesting 

property  in  ne-w  truste,e. 
when  Court  will  insert,  in  settlement  under  executory  trust,  127,  128. 
powers  of  new  trustees — 
appointed  by  Court,  608. 
appointed  under  power,  670. 
reappointment  of,  for  purpose  of  making  vesting  order,  1028. 
rectification  of  invalid  appointment  of,  663. 
refusal  to  act  by  existing  trustee,  a  ground  for  appointing,  847. 

to  transfer  to  new  trustees,  655. 
relative  of  c.  q.  t.  objected  to,  666. 

religious  opinions  of  trustee  for  charity,  when  regarded,  42. 
residence  abroad  of  existing  trustee,  a  ground  for  appointing,  646,  649. 
several  trusts,  of,  when  separate  trustees  may  be  appointed,  666,  667,  1030 

note,  t 

stamp  on  appointment  of,  653. 

sennble  double  duty  payable  on  appointment  by  deed,  and  transfer,  653. 
statutory  powers  for  appointment  of,  647  et  seq.,  850  et  seq. 
surviving  trustee,  right  of,  to  call  for  appointment  of  new  trustee,  346. 
transfer  of  trust  property  to,  650  et  seq.,  1014  eiseq.     See  infrji,  vesting 
property. 
whether  new  trustee  is  actually  such  prior  to  transi'er,  649,  650. 
Trustee  Acts,  appointment  of  new  trustees  under,  853,  ,1027,  1028,  1043, 
1044. 
application  for,  how.to  be  made,  1033. 
consent  to  act,  how  to  be  given,  1030  note, 
costs  of  application  for,  1038  note. 

evidence  in  support  of  petition  for,  1021,  1028,  1030,  1031,'  1033. 
parties  to  application  for,  1032,  1033. 
petition  for  amendment  of,  1033. 
dismissing,  1034. 
proceedings  on,  1033  et  seq. 
vesting  order  on,  1031.     See  infra,  vesting. 
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NEW  TRUSTEES— c<m<mM««Z. 

vesting  property  in  ne-w  trustee— 
bnnk  annuities,  650. 

charity,  legal  estate  vested  in  trustees  for,  without  conveyance,  851. 
chattels  real,  650,  651. 
copyholds,  652,  654. 
mode  of,  upon  appointment  of  trustees  under  power,  650  et  seq. 

upon  appointment  by  C!onrt,  1014  etseq.    See  Trustee  Acts, 
money  in  funds,  &c.,  650,  652,  1014  ei  seq.  ^ 

mortgage  securities,  652,  654,  1014  ei  seq. 
two  deeds  when  necessary,  650  et  seq. 

vesting  order  does  not  affect  liability  of  old  trustees,  1032. 
NEXT  OF  KIN. 

cestui  que  trust  dying  intestate  without  leaving,  285. 
charge,  keeping  on  loot,  for  benefit  of  next  of  kin,  729  note  (c). 
conversion  directed  by  will  not  construed  to  confer  any  right  on,  150,  953. 
covenant  to  convey  land  on  trust  for  sale,  when  entitled  to  benefit  of,  949, 

950. 
executor  denying  relationship  of,  ordered  to  pay  costs,  994.     i 
executor  when  trustee  for,  60,  61,  285. 
followed,  trust  money  may  be,  into  hands  of,  906. 
land  to  be  converted  iiito  money,  next  of  kin  not  entitled  where  land  "at 

home,"  949,  950. 
Limitations,  Statutes  of,  when  barred  by,  885. 

lunatic,  of,  interests  of,  how  far  regarded  by  Court,  963  et  seq.     See  Luna- 
'  TIC. 

money  to  be  laid  out  in  land,  next  of  kin  entitled  to  undisposed  of  inter- 
est in,  152.     See  Resulting  Teust. 
nearest  of  kin,  "next  of  kin  "  construed  as  equivalent  to,  844. 
personse  designatse,  when  they  may  claim  as,  953. 

personalty  given  upon  trust  to  be  afterwards  declared,  next  of  kin  enti- 
tled to,  60. 
proceeds  of  sale  of  land,  next  of  kin  not  entitled  to  undisposed  of,  150,  l(il). 
even  where  it  is  directed  that  proceeds  shall  be  personal  estate,  150. 
refusal  by,  to  take  out  administration,  1023. 

residuary  gift,  where  will  contains,  no  resulting  trust  for  next  of  kin.  1 60. 
unless  part  of  personal  estate  is  expressly  excepted  from  residue,  160. 
trustee,  of,  wheresaleof  land  set  aside,  whether  entitled  to  money,  494,495. 
NOTES  (BANK). 

may  be  followed  in  equity,  892.     See  Bank. 
NOTICE. 

army  agent,  to,  of  charge  on  proceeds  of  ofBcer's  commission,  708. 
assignment,  of,  when  necessary,  701  et  seq.,  903. 
debt,  on  assignment  of,  697. 
equitable  interest,  on  assignment  of,  74,  246,  345,  702. 

precautions  to  be  taken  on,  704. 
to  person  whose  interest  it  is  to  suppress  assignment,  ineffectual,  707, 
709. 
bond,  by  assignee  of,  to  obligor,  698. 
borrower,  how  affected  by,  where  loan  improper,  862. 
breach  of  trust,  of,  effect  of,  862,  897^901,  913,  923. 
cestui  que  trust,  to,  of  intention  to  do  particular  act,  573. 
chose  in  action,  on  assignment  of,  702,  effect  of,  ii. 

neglect  to  give,  liability  of  trustee  for,  903,  904. 
company,  to,  what  sufficient,  709,  710. 
constructive,  c.  q.  t,  tp,  of  breach  of  trust  not  a  bar  to  relief,  923. 

solicitor  of  trustee,  notice  to,  not  notice  to  trnstee,  709. 
corporation,  too,  not  readily  presumed,  936. 
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debt,  on  assignment  of,  697. 

distringas,  in  lieu  of.  practice  as  to  obtaining,  973  et  seq. 

equitable  interest,  on  assignment  of,  74,  702  ;  effect  of,  74,  345,  702. 

as  against  settlor  immaterial,  74,  246  note  (/). 

as  against  purchasers  material,  74,  246  note  (/). 
executory  trust,  of;  860. 
form  of,  should  be  clear  and  distinct,  710. 

fund  in  Court,  on  assignment  of,  711,  712.     See  STOP  Oedek.  . 
implied  against  volunteer,  16,  857. 
incumbrance  of,  to  prior  mortgagee,  effept  of,  345. 
insurance  office,  to,  what  sufficient,  709,  710. 
judgment  of,  when  material  as  against  purchaser,  803,  810,  811,  816. 

immaterial  as  between  judgment  creditors,  816. 
lease,  of,  presumed  from  recital  of  surrender,  185. 
Limitations,  Statutes  of,  cannot  be  set  up  by  person  having  notice  of  trust, 

867. 
marriage  articles  of,  how  far  binding  on  purchaser,  860,  861. 
merger,  equitable,  how  affected  by,  726  ei  seq. 
mistake,  when  vitiated  by,  710. 
parol,  by,  must  be  explicit,  710. 
policy  of  assurance,  of  assignment  of,  903. 
priority  by  giving,  702  et  seq. 

assignees  of  chases  in  action,  as  between,  74,  246  note  (/),  702. 

doctrine  of,  whether  applicable,  to  real  estate.  704  705. 

trustee  in  bankruptcy,  as  against,  702. 

not  where  debt  recoverable  at  law  by  bankrupt,  semble,  702. 
production  of  documents  by  persqn  bound  by  notice  of  trust,  976. 
purchaser,  to,  of  breach  of  trust,  423,  424,  457,  459,  858  et  seq. 
purchaser  with  or  without,  858  et  seq.     See  Pl'RCHASEK. 
railway  shares,  on  transfer  of,  705  note  {a). 
real  estate,  doctrine  of  notice  how  far  applicable  to,  704,  705. 
recitals,  presumed  fi'om,  when,  185. 
shares  in  company,  on  assignment  of,  709,  859. 
solicitor  having  lien  on  documents  not  bound  to  give,  703. 
solicitor,  implied  notice  ftom  both  parties  employing  same,  337. 

trustee,  of,  notice  to,  not  notice  to  trustee,  709. 
trust,  of,  to  vendor,  practice  of  conveyancers  as  to  giving,  505,  506. 
trustee,  by,  when  necessary  to  be  given,  710. 

equitable  interest,  trustee  of,  should  give  notice  to  holder  of  legal  e:  - 
tate,  703. 

where  assignor  or  assignee  holds  on  trust,  706. 
trustee,  to,  344,  701  et  seq. 

assignment,  of,  effect  of,  345. 

not  necessary  to  complete  assignment  as  between  assignor  and  as- 
signee, 701. 
but  necessary  to  make  trustee  liable  who  pavs  under  origin:il 
title,  702. 

fund  in  Court,  where  trust  funds  consist  of,  711,  712. 

mortgage,  of,  effect  of,  345. 
one  of  several  trustees,  notice  to,  is  good  during  his  life,  706. 

but  not  alter  his  death,  nor  where  trustee  is  assignor,  707. 

paramount  title,  notice  by  holder  of,  285. 

person  about  to  become  trustee,  notice  to,  708. 

Settled  Land  Acts,  of  intention  to  exercise  powers  of,  557  et  seq. 

shares  in  company,  where  trust  fund  consists  of,  709. 

time  of  giving,  707, 

trustee  receiving,  not  bound  to  communicate  notice  of  own  incum- 
brance, 707. 
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'SOTICE— continued. 

written  or  unwritten,  whether  to  be,  709,  713. 
voluntary  assignment  of  equitable  interest,  notice  whether  requisite  on, 

74,  708. 
volunteer,  notice  of  trust  presumed  against,  16,  857. 
want  of,  is  not  a  defect  in  title,  707. 
will,  of,  purchaser  not  prejudiced  by,  478, 

NUMBEE  OF  TRUSTEES,  43,  659  et  seq.    See  New  Tbpstees. 

Conveyancing  Act,  1881,  provisions  of,  as  to,  648,  659,  663,  664. 

four  only  allowed  of  bank  annuities,  43;  except  in  special  cases,  43. 

original,  whether  to  be  kept  up,  661  et  seq.,  667,  846,  1029,  1030. 
OCCUPATION  RENT. 

trustee  charged  with,  491. 
OFFICE  OF  TRUSTEE,  Chap,  xiii.,  251—286. 

acceptance  of,  effect  of,  251.     See  Acceptance  op  Trust. 

co-trustees,  not  liable  for  each  other^s  acts  and  faults,  263  et  seq.     See  Co- 
Trustees. 

co-trustees,  ofSce  of,  is  joint,  258  et  seq.     See  Co-Tbustees. 

Court  assumes  office  where  no  trustee  appointed,  835. 

delegation  of,  by  trustee,  252  et  seq.    See  Delegation. 

discharge  from,  how  trustee  may  claim,  Chap,  xxv.,  645—^73.     See  Dis- 

CHAEGE. 

disclaimer  of,  distinguished  from  disclaimer   of  estate,   198.     See  Dl.s- 

CLAIMER. 

personal  benefit,  trustee  must  not  derive  from  office,  180,  275  et  seq.     See 

CONSTBUCTIVE  TeUST. 

sutvivorship  of,  261  et  seq. 
OFFICIAL  LIQUIDATOR. 

not  entitled  to  same  latitude  as  trustee  as  to  costs,  991. 
OFFICIAL  TRUSTEE. 

charity,  of  funds  of,  361,  933.     See  Chaeity. 
of  lands  of,  933. 
OPERATION  OF  LAW. 

trusts  resulting  by,  distinguished  from  implied  and  constructive  trusts,  108 
note  (1).  ' 

Frauds,  Statute  of,  how  affected  by,  193. 
intention  expressed  or  presumed  that  grantee  or  devisee  should  nut 

take  beneficial  interest,  147. 
purchase  in  name  of  third  person,  by  reason  of,  163  et  s(q. 
voluntary  conveyance,  by  reason  of,  144.     See  Resulting  Tkust. 
OPINION.  I 

charity  commissioners,  of,  is  an  indemnity,  933. 

counsel,  of,  trustee  acting  under,  how  far  protected,  207  note  («),  346,  347, 
685.     See  Counsel. 
cases  for,  and  opinions,  trustee  when  botind  to  produce,  to  e.  g.  f. ,  975, 97G. 
Court,  of,  how  and  when  obtained,'  350,  352,  618  et  seq. 
religious,  trustee  of  chapel  holding,  contrary  to  those  of  founder,  42. 
OPTION. 

conversion  of  property,  effect  of  optional  direction  for,  947,  948. 

whether  exercise  of  option  to  purchase  effects  retrospective  conversion, 
952. 
trustee  or  executor  cannot  grant  lease  with  option  of  purchase,  425. 
ORDER  OF  COURT  OF  EQUITY.     See  Deckee  ;  .Iudgment. 
contingent  right,  discharging,  1014  et  «eq.    See  Trustee  Acts. 
conversion,  how  far  effected  by,  151,  152,  951. 
judgment,  has  same  effect  as,  804, 
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ORDER  AND  DISPOSITION,  242  ei  seq.-    See  Bankeuptcy. 

ORDERING  AND  DIRECTING, 
may  raise  a  trust,  131. 

ORDERS,  GENERAL.     See  Geneeal  Oedees  ;  Rules  of  Couet. 
ORIGINATING  SUMMONS. 

questions  affecting  trusts  may  now  be  determined  by  means  ol",  350. 
ORPHANAGE  SHARE. 

money  to  be  laid  out  on  land  in  favour  of  child,  formerly  not  brought  into 
hotchpot,  941, 
OUTLAWRY. 

civil  proceedings,  in,  now  abolished,  284  note  (7i). 

felony,  upon,  equivalent  to  attainder,  28,  250. 

forfeiture  or  escheat  upon,  250;  none  lor  treason  or  felony,  secus,  misde- 
meanour, 250. 

misdemeanours  and  civil  actions,  in,  a  contempt  of  Court,  28,  250.         . 

trustee,  of,  250. 

OVER-PAYMENT. 

Tjy  trustee  or  executor,  effect  of,  356,  357. 
PAPISTRY  ACTS. 

purchase  in  coutraventioii  of,  does  not  give  raise  to  resulting  trust,  1(37. 
PARAMOUNT  TITLE. 

notice  of,  to  trustees,  effect  of,  285. 
PARCELS. 

by  what  description  trustee  should  convey,  685. 

whether  trustee  can  be  required  to  divest  himself  of  trust  estate  in,  685. 
PARENT  AND  CHILD.     See  Infant. 

advancement,  presumption  of,  on  purchase  by  parent  in  name  of  child,  170 
et  seq.     See  Advancement. 

influence  of  parent,  child  protected  against,  after  attaining  majority,  903. 

maintenance  of  child,  duty  of   parent  to  provide  for,  586. 

meritorious  consideration,  parent  cannot  urge,  against  child,  81  note  (a). 

portions,  doctrines  as  to,  applicable  as  between  parent  and  child,  389  ct 
seq.,  402. 
PARISH;  PARISHIONERS, 

account,  retrospective,  not  directed  against,  936. 

acquiescence,  parishioners  whether  bound  by,  870,  923. 

action  by,  to  set  aside  nomination  of  Clerk,  927  note  (1). 

advowson,  trust  of,  for  parishioners,  how  carried  into  effect,  85,  ct  seq., 
257,  927. 

charities,  apportionment  of,  on  division  of  parish,  929. 

clerk,  election  of,  primd  facie  in  trustees,  86  ;  when  in  parishioners,  ib. 

"parishioners  and  inhabitants,"  meaning  of,  SGet  seq.,  539  ;  of  '"chi'efest 
and  discreetest,"  87;  of  "ratepayers,"  88. 

property  of,  when  vested  in  churchwardens  and  overseers,  532. 

qualificatioij  of  "  parishioner,"  how  gained,  539. 

trust  for  poor  of  parish,  how  carried  into  effect,  85,  531,  532. 

PARLIAMENT. 

Act  of,  necessary  for  total  alteration  of  scheme  of  charity,  535. 
application  to,  costs  of,  when  allowed  to  trustee,  580. 
Bill  in,  money  paid  for  not  opposing,  how  treated,  190. 

costs  of  opposition  to,  when  allowed,  580,  636. 
fagot  voters,  conveyances  for  purpose  of  creating,  105. 
member  of,  trustee  cannot  vote  for,  235,  681  ;  but  c.  q.  t.  may,  235,  682. 
resulting  trust  not  implied  in  evasion  of  Act  of  Paaliament,  166. 
splitting  voteSji  conveyances,  &c.  for  purpose  of,  105. 
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PAELIAMENTAET  SECURITIES. 

investment  in,  308,  315,  316.     See  Investment. 
meaning  of  "  parliamentary  stocks  and  funds,"  322,  323. 
PA-EOL  ;  PAEOL  EVIDENCE.     And  see  Writing. 

acceptance  of  trust,  parol  evidencej  admissible  on  question  of,  205. 
•    ademption,  to  rebut  or  raise  presumption  of,  403. 
advancement,  parol  evidence  to  prove  or  rebut  presumJ)tion  of,  when  ad- 
missible, 175,  176. 
chattels  personal,  trust  of,  may  be  declared  by  parol,  53,  54.      , 
Crown,  parol  evidence  not  admitted  to  prove  declaration  of  trust  by,  21. 
declaration  of  trust  requiring' writing,  parol  evidence  of  surrounding  cir- 
cumstances aidmissible,  56. 
not  aflected  by  subsequent  declaration,  54. 
approval  of  draft  declaration  does  not  amount  to,  54. 
disclaimer  by  parol,  whether  effectual,  199. 
election,  whether  it  may  be  evidenced  by  parol,  962. 
equitable  interest  formeriy  transferable  by,  693,  720. 
executors,  how  far  formerly  admitted  against  title  of,  to  residue,  60. 
following  trust  property,  admissible  for  purpose  of,  169,  896. 
fraud,  in  cases  of,  64. 

investment  of  trust  money  in  land,  whether  capable  of  proof  by,  169. 
loco  parentis,  of  intention  to  place  oneself  in,  402,  403.  *- 

merger,  intention  as  to,  capable  of  proof  by,  729. 
presumption  of  law  may  be  rebutted  by,  147. 

purchase  in  name  of  another,  to  prove,  167,  168.    See  Resulting  Trust. 
purchaser,  nominal,  after  death  of,  whether  admissible,  168,  169. 
resulting  trust  not   rebutted  by,  when  devisee  or  grantee   is  expressly 
made  trustee,  59,  147,  149. 
secMS,  when  mere  presumption  of  trusteeship,  60,  147. 

or  in  case  of  purchase  in  name  of  stranger,  169. 
whether   admissible  against    defendant's:  denial    by  answer^  1(!8; 
whether  after  his  death,  168,  169. 
satisfactionj  to  rebut  or  raise  presumption  of,  403.  • 

secret  trust,  parol  evidence  to  show,  when  admissible,  62,  64. 
trust,  when  capable  of  being  declared  by,  51  et  seq.,  61. 
when  capable  of  being  rebutted  by,  59,  60, 147  et  seq. 
when  parol  evidence  is  admissible  to  prove,  144,  145. 
trustee  under  parol  trust,  whether  entitled  to  release  under  seal,  358. 
use  when  capable  of  being  declared  by,  51,  52. 
will,  parol  trust  cannot  be  declared  upon  property  given  by,  58,  59. 
except  in  case  of  fraud,  61. 
PAKTIES. 

conveyance,  to,  by  trustee  or  e.  q.  t.  ,  447,  685  etseq.    See  Convey anck. 
duty  of  trustee  to  see  that  proper  parties  are  before  the  Court,  351. 
service  of,  on  application  to  Court  for  advice,  618,  619. 

on  petition  under  Trustee  Acts,  1019,  1025,  1033  et  seq. 
suits  relating  to  trusts,  to,  970,  975. 
PARTITION. 

■judgment  for,  makes  legal  owner  a  trustee  within  Trustee  Acts,  1026. 
power  of,  vyhen  inserted  by  Court  in  settlement  under  executory  trust, 

127,  128. 
power  to  concur  in,  conferred  by  Settled  Land  Acts,  555,  557. 
power  to  sell  or  sell  and  exchange,  whether  authorized  by,  427. 
PARTITION  ACTS. 

sale  of  real  estate  ot  infant  or  lunatic  under,  proceeds  still  realty,  151. 
and  so  formerly  as  to  married  woman,  152. 

but  since  Act  of  1876,  sale  with  married  woman's  consent  operates  as 
a  conversion,  152. 
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PAKTNEE. 

account  against,  in  respect  of  assets  of  deceased,  277,  278. 

account  by,  against  estate  of  deceased  partner  when  barred  by  laches,  872. 

breach  of  trust  by  co-partner,  when  liable  for,  902,  913,  916. 

change  of  firm,  right  of  set  off  how  affected  by,  698. 

deceased  partner,  partner  trading  with  assets  of,  how  far  liable,  277,  278, 

894. 
following  assets  employed  in  trade,  rights  of  c.  q.  t.  as  to,  894. 
interest  of,  in  proceeds  of  real  estate,  is  within  Statute  of  Mortmain.  148 

note  (e). 
judgment  against  firm  does  not  cause  merger  of  separate  liability,  909. 
jus  accrescendi  excluded  as  between  co-partners,  164,  165. 
manager  of  partnership,  unauthorized  borrowing  by,  595. 
notice  to,  is  notice  to  partnership,  709. 
payment  by  trustees  to,  how  to  be  made,  355. 
production  of  documents  by  co-partners  of  trustee  or  executor,  976. 
profiting  by  his  fiduciary  relation  is  constructively  a  trustee,  187,  277. 
purchase,  may,  from  representatives  of  deceased  partner,  490. 
renewing  a  lease  is  trustee  fot  partnership,  181. 
set-off  by  members  of  firm,  701. 

share  in  partnership  forming  part  of  residue,  income  attributable  to  tenant 
•for  life,  304. 

solicitor  who  is  trustee,  cannot  employ  his  partners  to  act  for  trust,  28  i, 
282.  ' 

unless  by  the  articles  he  is  precluded  from  profiting  thereby,  282. 
surviving  partner,  whether  in  fiduciary  relation  to  deceased,  277  note  (('). 

Lord  Westbury.'s  views  as  to,  ib. 
time  and  trouble,  surviving  partner  caniiot  charge  for,  628. 
trading  with  assets  of  deceased  partner,  must  account  for  profits,  277. 
but  not  for  extra  profits  if  he  did  not  know  he  was  a  partner,  278. 
or  has  iond  fide  settled  partnership  accounts,  278. 
trustee,  of,  cannot  purchase  trust  estate,  486. 

when  liable  for  breach  of  trust  by  co-partner,  902,  913,  916. 
trustee  who  is,  account  against,  for  share  of  profits  arising  from  trust 
money,  277  note  (a),  894. 
PATENT. 

declaration  of  trust  by  Crown  must  be  by,  48. 

equities  in  respect  of,  enforceable  as  of  other  personal  property,  167. 

registration  of  patents  for  invention,  167. 

notice  of  trust  not  allowed  on  register,  167. 
PATENTS,  DESIGNS  AND  TRADE  MARKS  ACT,  1883, 167. 
PAYMENT.     See  Receipt. 

assignees  of  bankrupt,  by,  mode  of,  955. 

bank,  into,  to  account  of  trust,  255,  474. 

charity,  of  trust  money  of,  to  official  trustee,  361. 

Court,  into,  976  el  seq.     See  Payment  into  Coukt. 

investment  in  consols  considered  equivalent  to,  418. 

legatee,  when  he  may  claim  payment  of  legacy  to  buy  annuity,  574,  690; 

or  where  accumulation  directed,  689. 
small  sums,  of,  when  allowed  without  taking  out  administration,  354, 355. 
sole  trustee,  to,  355,  356. 
trust  to  "pay"  or  to  "pay  or  permit  to  receive,"  whether  legal  estate 

passes  by,  210,  212,  216. 
trustee,  by,  352  et  seq. 
to  agent,  353. 
to  c.  q.  t.  abroad,  353,  354. 
to  husband  of  feme  covert,  902,  903. 
to  infant,  355. 
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PAYMENT— conimwd. 

to  lunatic,  355.  , 

to  mortgagor,  331. 
to  partner,  355. 
trustees,  to,  of  purchase  or  oth^r  money,  ho  w  to  be  made,  292, 447, 448, 473, 474. 
will,  in  pursuance  of  directions  contained  in,  271. 
PAYMENT  INTO  COUET.     Chap,  xxxi.,  sect.  3,  976—982. 
account,  title, pf,. 998  note  (S). 
adroisslon,  upon,  when  ordered,  977  et  seq. 
answer,  formerly  on  admission  in,  977,  978. 
.'      but  now  upon  any  admission  direct  or  indirect,  978. 

payments  not  mentioned  in  pleading  may  be  verified  by  affidavit, 

980. 
title,  admission  of,  formerly  necessary,  978. 
'  sufficiency  of  admission,  979  et  seq. 

a^lmissiou  of  receipt  of  money  sufficient,  979. 

fund  need  not  be  in  defendant's  hands,  979. 
admission  from  which  liability  merely  inferred  not  generally 
sufficient,  980. 
nor  where  trustees  mean  forthwith  to  apply  fund,  981. 
trustee  or  executor,  admission  by,  that  he  owes  a  debt  to  the  estate,  980. 
application  for,  how  made,  976. 
balance,  of,  where  payments  have  been  made,  980. 
compulsorily,  when  ordered,  976. 
debtor  to  estate,  by,  not  ordered,  980. 

unless  executor  or  trustee,  980. 
decree,  after,  979. 

distringas,  "notwithstanding"  notice  in  lieu  of,  982. 
equity  to  settlement,  where  trustee  thinks  feme  covert  entitled  to,  742. 
executor,  after  discovering  debts  of  testator  allowed  to  have  money  paid 
out  again,  998. 
must  pay  in  to  limited  and  not  to  general  account,  998. 

and  money  paid  in  to  general  account  may  be  carried  over,  998." 
hearing,  at,  ordered  though  refused  on  motion,  981. 
Infant,  of  money  of,  360,  1036. 

injunction  against  transfer,  "notwithstanding,"  982. 
lunatic,  of  money  of,  1036. 

majority  of  trustees,  by,  how  made,  361,  997,  1007. 
motion  for,  proceedings  on,  976,  977. 
order  for,  whether  an  order  of  course,  981. 
parties,  what,  must  be  before  the  Court,  976,  977. 
polic.y  monies,  of,  997. 
purchaser,  by,  when  permitted,  996.  ' 

where  there  is  power  of  sale  but  not  of  signing  receipts,  quserfe,  996.     , 
rise  in  price  of  stock,  after  payment  in  and  investment,  492. 
stakeholder,  of  money  in  hands  of,  977. 
time,  what,  allowed  for,  981. 
title  of  party  applying  for,  976. 
partial  title  sufficient,  977. 

possible  title  sufficient,  where  all  parties  before  Court,  977. 
where  applicant's  title  clear  Court  has  ordered  defendant  to  pay  in 
only  his  share,  977. 
trustee  or  executor,  by,,  when  ordered  on  admission,  977  et  seq.     See  mpni, 

adtniseion. 
Trustee  Relief  Acts,  under,  proceedings  on,  ,998  et  seq.    See  Trustee  1?k- 
LiEP  Acts. 
trustee  paying  in  under,  is  trustee  "  refusing  or  declining  to  act,"  999. 
whole  fund  should  be  paid  in,  999. 
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PAYMENT  OUT  OF  COURT. 

Lauds  Clauses  Act,  under,  565,  960,  985.    See  Lands  Clauses  Act. 
married  woman,  to,  upon  net  separate  examination,  954. 

examination  dispensed  with  where  sum  less  than  £200,  955. 
tenant  In  tail,  to,  under  Lands  Clauses  Act,  960,  961. 

"PAY  THE  RENTS." 

trust  to,  not  within  the  Statute  of  Uses,  210. 

"PAY  UNTO  OR  PERMIT  AND  SUFFER  TO  RECEIVE." 
whether  withir^  Statute  of  Uses,  210  etseq. 

PEERAGE. 

settlement  of  property  to  accompany  peerage,  directions  for,  how  carried 
out,  ni,  125. 
powers  proper  to  he  inserted  in,  127. 
trust  of,  cannot  he  created,  47  note  (o). 

PENSION; 

from  Crown  to  A,  trust  of,  cannot  he  raised  hy  parol  for  B,  52, 

PERFECT  TRUST. 

requisites  for  creation  of,  67  et  seq. 

voluntary  assurance,  under,  67  et  seq.     See  Volitntaey  Settlemei^t. 
PERISHABLE  PROPERTY,  300.     See  Wasting  Peopbbty. 
,  PERJURY. 

against  denying  his  character  may  he  indicted  for,  168. 
"PERMIT  AND  SUFFER  '  A '  TO  RECEIVE  RENTS." 

within  the  Statute  of  Uses,  210. 
PERNANCY  OF  PROFITS. 

right  of  c.  q.  t.  to,  674  et  seq. 
PERPETUITY. 

accumulation,  trust  for,  leading  to  perpetuity  -when  void,  89,  90,  97. 
charitable  or  public  trusts  not  affected  by  rule  against,  20. 
contingent  remainders,  application  of  rule  against  perpetuity  to,  384. 
direction  for  leasing  charity  land  under  true  value  is  void  for,  544. 
indemnity,  trust  for,  against  perpetual  outgoing,  98. 
management,  trust  for,  during  minorities  when  void,  98. 
.    power  how  affected  hy  rule  against,  97,  98,  605. 
restraint  on  anticipation  may  be  void  for,  98,  786. 
trusts  when  obnoxious  to  rule  against,  89,  97. 
PERSON. 

equity  attaching  to  the,  48  note  (e). 
PERSONA  DESIGNATA.  } 

when  heir  or  next  of  kin  may  claim  as,  953.  ' 

PERSONAL  CONTRACT. 

disclaimer  of,  200.  ,, 

PERSONAL  ESTATE. 

blended  real  and  personal  estate,  effect  of  gift  of,  150,  159. 
conversion  of,  by  trustee,  963.     See  Convejksion. 
direction  that  residuary  real  estate  shall  devolve  as,  effect  of)  951,  952. 
gift  of,  will  not  pass  undisposed  of  proceeds  of  sale  of  J;estator's  lands,  159 
unless  proceeds  directed  to  be  taken  as  personal  estate,  159. 

or  intention  collected  from  will  specially  worded,  159. 
secus  where  testator  himself  entitled  to  money,  949. 
whether  it  will  pass  lapsed  legacies  ftom  proceeds  of  sale  of  real  estate, 
159,  160. 
pure  personalty,  when  lands  directed  to  be  converted,  proceeds  will  not 
pass  as,  950,  951. 
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PERSONAL  ESTATE— coniraaeti. 

settlement  of,  cannot  be  made  to  follow  realty  exactly,  85,  116. 

strict  settlement  of,  how'effected,  98,  116. 
testator,  of,  must,  properly  speaking,  be  such  at  his  decease,  159. 

PERSONAL  REPRESENTATIVE.     See  Executor. 
proceeds  of  real  estate  to  be  converted  pass  to,  949. 
trust  and  mOTtgage  estates  now  devolve  on,  226. 
trustee,  of,  fiction  against,  for  trustee's  breach  of  trust,  906. 

PERSONAL  SECURITY. 

assets  must  not  be  left  outstanding  upon,  290,  291.      * 

investment  upon,  by  trustee  improper,  306,  327 ;  unless  under  express 
power,  316.    See  IiirvESTMENT. 
PERSONALTY.     See  Chattels  ;  PeesonAl  Estate. 
PETIT  TREASON. 

escheat  and  forfeiture  of  property  upon  conviction  or  attainder  for,  27, 
28,  284. 
PETITION. 

advice  of  Court,  for,  under  Lord  St.  Leonards'  Act,  352,  618  et  seq. 
■  discharge  of  trustee,  for,  672. 

equity  to  settlement,  to  enforce,  741. 

Lord  St.  Leonards'  further  relief  Act,  under,  352,  618  «i  seq. 

new  trustees,  for  appointment  of,  851,  1030.     See  Trustee  Acts. 
under  Bankruptcy  Act,  850. 
vyhere  real  property  in  trust  for  charity,  851. 

restraining  order,  for,  971. 

Romilly's  Act,  under,  851,  9S8. 

service  of,  433  note  (6),  1033,  1034. 

stop  order,  for,  711,  712. 

Trustee  Acts,"  under,  1030,  1031,  1033  et  seq.    See  Trustee  Acts. 

Trustee  Relief  Acts,  under,  361,  IQOO,  1006.    See  Trustee  Relief  Acts. 
PETITION  OP  RIGHT. 

remedy  by,  where  Crown  is  trustee,  30. 
PETO:S  ACT  (13  &  14  Vict.  c.  28),  852,  853. 
PIN-MONEY. 

arrears  of,  whether  recoverable,  776  note  (r),  777,  778. 

savings  out  of,  belong  to  husband,  774. 
PLEADING. 

Frauds,  Statute  of,  when  defendant  must  plead,  55. 

Limitations,  Statute  of,  how  to  be  pleaded,  356,  869. 

presumption,  in  matters  of,  871. 
POLICY  OF  INSURANCE.    See  IsfSUEANCE. 

chose  in  action,  is,  within  Bankruptcy  Act,  243. 

lien  on  policy  monies  for  payment  of  premiums,  903  note  (/). 

Married  "Women's  Property  Acts,  under,  for  benefit  of  wife  and  children, 
789,  792. 

mortgage  of,  implies  power  to  give  receipts,  453  note  (J). 

notice  of  assignment  of,  what  suf&cient,  709. 

payment  of  monies  into  Court  under  Trn.stee  Relief  Act,  997. 

trustee  of,  rights  and  duties  of,  903. 
POOR  OF  PARISH. 

limitation  to,  void  at  law,  46,  85.      ' 

trust  for,  how  carried  into  effect,  85,  531,  532,  538. 
POOR  OR  NECESSITOUS  RELATIONS. 

gift  to,  how  construed,  836  note  (1),  843. 

power  of  distribution  amongst,  how  construed.  836,  843. 
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POOR  LAW  GUARDIANS. 

repayment  to,  of  expenses  incurred  for  maintenance  of  lunatic,  997. 

I'OIiTION.     Chap.  xvu.  385 — 421. 

accumulation  of  income  for  raising,  what  permissible  under   Thellusson 

Act,  93. 
ademption  of  legacy,  by  subsequent  ad%'ance  by  parent  or  person  in  J.oco 

parentis,  401  et  seq. 
advancement  by  way  of  portion,  definition  of,  588  note  (i). 
advances  to  children  regarded  as.portions,  404,  588. 
amount  to  be  taised  for,  408  et  seq. 
annual  rents  and  profits,  when  to  be  raised  out  of,  420. 
Chancery  Division,  causes  as  to  portions  assigned  to,  421. 
contingent,  where  fund  is,  interest  of  portionist  is,  397. 
c  ists  of  raising,  412. 

daughters  treated  as  younger  children,  388. 
distribution,  period  of,  when  the  time  for  ascertaining  portionists,  386,  390 

note,  393. 
doctrine  of,  whether  applicable  only  to  parents  and  persons  in  loco  parentis, 

389,  et  seq.,  402. 
double  portions,  rule  against,  403,  406. 
eldest  child,  when  regarded  as  younger,  386,  388,  392. 
oldest  daughter  treated  as  younger  child,  388. 
eldest  son,  when  disentitled  to  portion,  388,  389,  393. 

even  where  estate  is  insufficient  to  meet  charges  upon  it,  388. 
election,  persons  entitled  to  portions  put  to,  408. 
lieir  not  considered  a  younger  child,  386,  392. 
income  or  eorptts,  whether  raisable  out  of,  419,  420.  • 
interest  on,  when  portionist  is  entitled  to,  409  et  seq. 
entitled  although  portion  not  vested,  410. 

but  not  where  portion  raisable  out  of  annual  rents,  410. 
rate  of,  409  ;  allowed  by  way  of  maintenance,  is  in  discretion  of  Court, 
410  et  seq. 
investment  of,  in  consols,  equivalent  to  payment,  418. 
,         land,  portion  charged  on,  failing  Sinks  for  benefit  of  inheritance,  398e<se5., 
412. 
legacy  to  child  regarded  as,  404. 

iiKO  parentis,  doctrine  of  portions,  whether  confined  to  persons  in,  389  et  seq. 
iniintenance,  when  allowed  though  corpus  of  portion  not  vested,  583. 
:  I  lines,  may  be  raised  out  of,  418,  420. 
mode  of  raising,  418  etseq. 
mortgage,  when  to  be  raised  by,  418.  « 

undivided  shares,  by  mortgage  of,  421. 
])ortionists,  who  are,  386  et  seq.  ;  when  estate  is  settled  on  an  eldest  son, 
386  et  seq. 
where  it  is  not  so  settled,  392  et  seq. 
Iiower  to  appoint,  exercisable  in  favor  of  children  of  tender  years,  but  such 

appointment  viewed  with  suspicion,  400. 
}iovver  to  charge,  when  Court  will  insert,  in  settlement  under  executory 

trust,  127. 
presumption  as  to  vesting  of,  394  et  seq.  ;  when  rebutted  by  language  of 

instrument,  397. 
)i  resumption  of  ademption  or  satisfaction  of,  403. 
provisions  for  raising,  excepted  from  Thellusson  Act,  93. 
raisable  from  time  to  time,  how  to  be  raised,  420,  421. 
rents  and  profits,  how  and  when  to  be  raised  out  of,  419,  420. 
where  raisable  out  of,  interest  not  allowed,  410. 
vesting  of  portion,  399,  400. 
residuary  bequest  to  child  regarded  as,  405. 
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POKFlOlii— continued. 

reversion,  when  raisable  out  of,  412  et  seq. 
sale  or  mortgage,  whether  to  be  raised  by,  418,  420. 
satisfaction  of,  by  subsequent  gift  or  legacy,  401  et  seq. 
second  son  succeeding  to  estate  disentitled  to  portion,  387. 
stranger,  doctrine  of  portions  whether  applicab]e__to  gift  by,  389  et  seq. 
•  strangers  may  indirectly  profit  by  doctrine  of,  407,  408. 
timber,  when  to  be  raised  out  of  proceeds  of,  418,  420. 
time  for  ascertaining  parties  entitled  to,  386,  390  note,  '393. 
time  for  raisiiig,  412  et  seq.,  417,  421;  * 

time  of  vesting  of,  394  et  seq. 

title  deeds,  trustees  of  term  for  portions  not  entitled  to  custody  of,  421. 
trust  to  "  provide  suitably  "  for  younger  children  held  not  too  vague,  117. 
vesting  of,  385,  393,  394  et  seq. 

at  what  time  portions  vest,  394  et  seq. 
where  portional  fund  has  to  be  created,  397 
where  settlement  silent  as  to  vesting,  397,  398. 
where  portion  raisable  oiit  of  rents,  399,  400. 
younger  child  when  treated  as  eldest,  386  et  seq.,  392. 
POSSESSIO  FRATKIS,  723,  824. 
POSSESSION. 

adverse,  of  equity  of  redemption,  bars  all  claim,  725. 
of  wife's  realty,  excludes  husband's  curtesy,  734. 
trustee  and  e.  q.  t.,  as  between,  cannot  exist,  863. 

seeas,  in  case  of  constructive  trust  arising  by  fraud,  ib. 
cestui  que  trust,  of,  operation  of  Statute  of  Limitations  how  affected  by, 
881,  882,      , 
right  of,  to  possession,  674  et  seq. 
as  to  chattels,  683,  684. 
as  to  lands,  674. 

recognized  in  equity  only,  until  recent  Act,  677. 
rtent,  arrears  of,  indemnity  to  be  given  in  respect  of,  686,  687, 
equity,  action  in,  when  barred  by  long  possession,  863,  872.     See  Limita-  , 

TioN  OF  Action.  * 

purchase  by  trustees  of  estates  in,  505i 
reduction  into  possession  of  married  woman's  clidses  in  action,  24,  TSdetseq., 

745.    See  Mabeied  Woman. 
tenant  lor  life,  equitable,  when  entitled  to,  675. 
transmutation  of,  where  necessary  to  creation  of  a  trust,  67  et  seq. 
trustee,  of,  is  possession  of  c.  q.  t.,  863,  864,  880,  882. 
trust<;e  for  sale«should  not  give  up,  before  payment  of  purchase  money,  441. 
whether  receiver  appointed  if  he  do  so,  984. 
POSSIBILITY. 

cestui  que  trust  of  mere  possibility  cannot  maintain  action,  854. 
in  a  trust  a,ssignable,  692. 
POST. 

"  assign  in  the,"  meaning  of  expression,  246  ;  bound  by  trust,  246. 

POST  OBIT. 

trust  for  creditors,  whether  revocable,  518. 
POST  OFFICE  SAVINGS  BANK. 

trust  money  may  be  paid  into,  361. 
POVERTY. 

executor,  of,  whether  ground  for  injunction  or  receiver,  856. 

laches  whether  excased  by,  866,  870. 

presumption  of  release  of  right,  its  effect  as  to,  870. 

statutory  bar  runs  notwithsSnding,  866. 

trustee,  of,  whether  ground  for  iiguuction  or  appointment  of  receiver,  856, 983. 
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POWER.  ' 

administration  action,  effect  of,  on  powers  of  trustees,  449,  617,  618. 
advancement,  of,  when  Court  will  insert,  in  settlement  under  executory 

trust,  127.     And  see  Advancement. 
alienation  by  trustee,  whether  power  will  remain  after,  608,  609. 
annexed  to  estate  or  office  of  trustee,  19,  598. 

survivorship  of,  610  et  seq. 
anticipation,  should  not  be  exercised  by,  615. 
appendant,  married  woman  may  exercise,  33. 
appointment  under — 

married  woman,  by,  effect  of,  919  et  seq. 
perpetuity,  when  void  for,  98. 

when  appointment  fails,  the  property  results  to  the  appointor,  153. 
arbitrary,  when  exercise  of  power  is,  600,  612,  613. 

power  does  not  survive,  612,  613. 
assets  of  appointor,  when  property  appointed  is,  919  et  seq. 
assigu  within  meaning  of,  who  is,  431,  603. . 

new  trustees  are,  608. 
assignment  of  estate  of  donee  of  power,  exercise  of  power  how  affected 

by,  607,  608. 
attorney  of,  353,  354.  -  See  Attorney. 

bare  jwwer  and  power  coupled  with  trust  distinguished,  600,  611. 
borrowing  powers  of  directors  of  company,  595. 
building  leases,  to  grant,  546. 

when  inserted  by  Court  in  settlement  under  executory  trust,  127,  128. 
ceases  when  settlement  is  at  an  end,  605,  606. 
charity,  control  of  Court  over  trustees  o^  616. 
collateral,  19,  598. 

infant  may  exercise,  37,  599. 
.   married  woman  may  exercise,  33,  599. 
consent  to  exercise  of,  604. 

bankruptcy  of  person  whose  consent  required,  589,  622. 
under  Settled  Land  Acts,  what  required,  621  et  seq. 
constmctioa  of. 

"assigns,"  power  to  A.  and  his  assigns,  603. 
"continuance  of  the  trust,"  jwwer  during,  605. 
"executor,"  power  to,  604. 

"executors,"  power  to  trustee  and  his  executors,  603. 
"  heirs,"  power  to  A.  and  B.  and  their  heirs,  601,  602. 
"  survivor,"  power  to  trustees  and  survivors,  604  ;  to  trustee  and  sur- 
vivor, 604. 
"trustees."  "  trustees  for  the  time  being,"  604. 
continuing  or  retaining  investments  of,  effect  of,  320,  326. 
continuing  trustee,  when  exercisable  by,  606,  607. 
contract  not  to  exercise,  610. 
coupled  with  trust,  600,  610,  611,  613. 
Court,  control  of,  over  po'wer,  613  et  seq.,  834  et  seq. 

mere  discretionary  powers  not  interfered  with  by  Court,  613. 

except  where  there  is  fraud  or  misbehaviour  or  trustees  decline  to 
exercise  discretion,  616. 
when  and  how  Court  will  exercise  power,  where  donee  fails  to  exercise 
same,  834  et  seq. 
where  power  is  testamentary,  840  ;  where  not  merely  testament- 
ary, 840  et  seq. 
where  subject  of  gift  incapable  of  division,  844  et  seq. 
whenever  possible  Court  will  execute  power,  844. 
decree  in  action  for  executionof  trusts  suspends  powers  of  trustees,  449, 617. 
secus  the  mere  institution  of  action,  617,  618. 
t  31   LAW  OF  TRUSTS. 
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defective  exectition  of,  by  married  woman,  aided,  920. 
delegation  of,  252  et  seq.,  471. 

directors  of  trading  company,  power  of,  to  borrow  money,  595. 
directory,  what  powers  are,  600,  601. 

as  to  number  of  trustees,  667. 
disclaimer  of,  607. 
trust,  of,  effect  of,  upon  exercise  of  power,  606,  607,  835. 

release  with  intention  of  disclaiming,  eflfect  of,  608. 
discretionary,  572,  573,  613  et  seq.,  836  et  seq. 

conversion,  to  makcj  does  not  change  nature  of  property  in  equity, 

951.     See  Conveksion. 
Court  cannot  interfere  with  exercise  of  mere  discretionarv  powers, 
613,  837. 
secus  if  trustee  "authorized  and  required,"  614,  839. 
or  where  there  is  fraud,  misbehaviour,  or  tmstees  decline  to  ex- 
ercise discretion,  616,  835. 
sale  by  Court  where  trustees  have  discretionary  power  eflfects  con- 
version, 152. 
legal  estate  taken  by  trustee,  effect  of  power  in  determining,  218,  219. 
mixed  trust  and  power,  mode  of  execution,  discretionary,  19. 
renewal  of  lease,  for,  how  construed,  365. 

whether  trustees  exercising,  should  state  reasons  for  choice,  615. 
distinction  between  different  kinds  of,  572,  598. 
distribution,  of,  distinguished  from  power  of  selection,  838,  839,  842. 
duration  of,  605,  606,  609,  610. 
equitable  distinguished  from  legal  powers,  572,  598. 

may  be  annexed  to  estates  or  simply  collateral,  598,  599. 
exchansje,  of,  qusere  whether  a  proper  power,  128,  129. 
execution  of,  prevents  resulting  trust,  153. 

restrained  by  Court,  in  what  cases,  855,  856. 

takes  fund  out  of  settlement,  though  not  entirely  disposed  of,  as  to 
beneficial  interest,  153. 
executor  of  donee,  when  exercisable  by,  603,  604,  609. 
executory  trust,  what  powers  may  be  introduced  in  settlement  under,  126 

et  seq. 
extinguishment,  of,  605,  606. 

where  real  and  personal  estate  coupled  together,  609,  610, 
by  married  woman,  783. 
form,  matter  of,  may  be  dispensed  with  to  avoid  circuity,  573,  574. 
formalities,  trustees  should  see  that  requirements  as  to,  are  strictly  com- 
plied with,  688. 
fraud,  interference  of  Court  in  cases  of,  616. 

fraudulent  appointment,  trustee  suspecting,  whether  compellable  to  con- 
vey, 686. 
general  and  special  distinguished,  572. 

donee  of  general,  executor  of,  may  call  for  transfer  of  appointed  funds, 

688. 
secus  in  case  of  special  power,  688. 
gift,  words  of,  distinguished  from  words  of  power,  838  et  seq. 
gross,  in,  married  woman  may  execute,  33. 

in  what  case  infant  can,  37  599,  600. 
heir  of  donee,  when  exercisable  by,  609. 
imperative,  when  exercise  of  power  is,  600. 

breach  of  trust  by  neglecting  to  exercise,  904. 
failure  of  donee  of,  Court  protects  c.  q.  t.  against,  834  et  seq. 
mixed  trust  and  power,  exercise  of  power  imperative,  ,19. 
improvements,  to  make,  575  et  seq.    See  Impeovements. 
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infant,  when  he  may  exercise,  37. 

investment,  of,  must  he  strictly  construed,  326.     See  Investment. 

Court  will  not  itf  general  control  discretion  of  trustees  as  to,  614. 
jointure,  to  charge,  758. 

when  Court  will  insert,  in  settlement  under  executory  trust,  127. 
leases,  power  of  trustees  to  grant,  595.     See  Lease. 

whether  Court  will  insert  power  in  settlement  under  executory  trust, 
127.    See  Lease. 
legal  distinguished  from  equitable,  572,  598. 

legal  estate  taken  by  trustees,  effect  of  powers  as  determining,  218,  219. 
maintenance,  to  apply  income  for,  579,  582  et  seq.    See  Maintenance. 

creditors  of  c.  q.  t.  how  far  entitled  to  benefit  of,  99  et  seq. 

discretion  of  trustees  not  interfered  with  by  Court,  614,  615. 

whether  Court  will  insert  power  in  settlement  under  executory  trust,  127. 
management,  of,  distinguished  from  powers  which  confer  personal  privi- 
leges, 127. 

of  land  of  infant  during  minority,  578  et  seq. 

sanction  of  Court  to  exercise  of,  how  obtained,  618  et  seq. 
married  woman  may  exercise  33,  775. 

when  exercise  of,  renders  appointed  property  her  assets,  919  et  seq. 
mere  power,  meaning  of,  600,  and  see  839;  does  not  survive,  601,  602,  610, 

611. 
mining  leases,  to  grant,  505,  553,  682.     See  Mines. 

when  inserted  by  Court  in  settlement  under  executory  trust,  127,  128. 
mixture  of  trust  and  power,  19,  836. 

moral  considerations,  trustees  exercising  powers  must  not  regard,  606. 
mortgage  powers  may  be  exercised  by  assigns,  603. 
mortgagee,  statutory  powers  of,  431,  432. 
new  trustees,  power  to  appoint,  646  et  seq.    See  New  Trustees. 

administration  action,  how  affected  by  pendency  of,  617,  618,  669. 

donee  of,  whether  he  may  appoint  himself,  666,  • 

statutoi-y,  under  Lord  Cranworth's  Act,  647. 
under  Conveyancing  Act,  1881,  648  et  seq. 

application  of,  to  previous  settlements,  648,  649. 

survivorship  of  trust  notwithstanding  existence  of,  431. 

usual  form  of,  64P. 

when  Court  will  insert,  in  settlement  under  executory  trust,  127,  128. 
new  trustees,  powers  exercisable  by,  608,  647,  670r    See  New  Tkustees. 
non-execution  of.  Court  will  not  aid,  834 
notice  to  c.  q.  t.  of  trustee's  intention  to  exercise,  573. 
objects  of,  must  be  gathered  from  whole  instrument,  842. 
partition,  of,  when  Court  will  insert,  in  settlement  under  executory  trust, 

127,  128. 
perpetuity,  rule  against,  application  of,  to  power,  97,  98,  605. 

appointment  when  obnoxious  to,  98. 

restraint  on  anticipation,  affecting  to  impose,  98. 
personal  representative  of  donee,  when  exercisable  by,  609. 
portions,  to  appoint,  how  to  be  exercised,  400. 
portions,  to  charge,  when  Court  will  insert,  in  settlement  under  executory 

trust,  127. 
"proper,"  what  is,  in  settlement,  128,  129. 

under  Conveyancing  Act,  1881,  129. 
receipts,  of  signing,  450  et  seq.    See  Receipt.     . 
reimbursement,  powers  of  trustee  as  to,  594. 
"relations,"  to  appoint  amongst,  how  construed,  842  et  seq. 

whether  in  default  of   appointment  they  take  per  stirpes  oi  per  capita, 
843. 
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power  of  selection  implied,  where  not  implied  in  case  of  "  children," 
843  note  (/). 
release  of,  610.  , 

donee  may  release  by  deed  under  Conveyancing  Act,  610. 
but  not  where  power  coupled  with  a  duty,  610. 

married  woman,  by,  783,  955.      ' 
release,  to  make,  of  equity  of  redemption  or  mortgage,  593. 
repairs,  to  make,  574,  575.    See  Eepaiks. 
request  for  exercise  of,  how  to  be  testified,  429,  430. 
resulting  trust  of  appointed  fund  in  favour  of  donee  of  power,  153. 
retirement  of  trustee  by  virtue  of,  646,  precautions  to  he  observed  on,  654. 
revocation,  of,  is  personal,to  donee,  612. 
sale,  of.    See  Sale. 

advice  of  Court  as  to  exercise  of,  619,  620. 

authorized  under  settlement  by  reference,  128,  130. 

discretionary,  when  exercise  of  power  is,  613. 

duration  of,  605,  606. 

executory  trust,  when  Court  inserts  power  in  settlement  under,  127 
et  seq. 

implied,  when,  434. 

improper  exercise  of,  injunction  to  restrain,  435,  855. 

mortgage,  in,  431,  432,  603.     See  Moktgage. 

partition  not  authorized  by,  427. 

but  is  by  power  of  sale  and  exchange,  427. 

personal  representative  of  surviving  trustee  empowered  to  exercise,  233. 

receipts,  power  to  give,  whether  implied  in,  460. 

settlement,  in,  effect  of  usual  power,  427,  428. 

statutory,  428,  429,  431,  432. 

surplus  proceeds,  whether  bound  by  judgment  against  mortgagor, 
799. 

survivorship  of,  431,  611,  612. 

ttust  for  sale  distiuguished  from,  451. 
selection,  of,  distinguished  from  power  of  distribution,  838,  839,  842. 

not  interfered  with  by  Court,  615. 
Settled  Land  Act,  1882,  restrictions  imposed  by,  on  powers  of  trustees, 
621  et  seq.    See  Settled  Land  Acts. 

advice  of  Court  as  to  exercise  of  powers  under,  how  obtainable,  620, 
621. 
severance  of  estate  from,  610. 
simply  collateral,  598. 
special  distinguishedj  from  general,  572. 

Statute  of  Uses,  anterior  to,  summary  of  law  as  to,  611  note  (1). 
Statutory — 

new  trustees,  to  appoint,  647  et  seq. ,  850  et  seq. 

receipts,  to  give,  293,  451,  452. 

sale,  of,  in  mortgage,  431,  432. 
in  settlement,  428,  429. 

tenant  for  life,  of,  under  Settled  Land  Act,  1882,  129,  428,  429,  436, 
553,  555. 
strict,  distinguished  from  directory,  600. 
survivorship  of,  261,  431,  610  et  seq. 

arbitrary  power  does  not  survive,  612,  613.     - 

Conveyancing  Act,  1881,  under,  261,  612,  613. 

disclaimer  of,  trustee,  on,  606,  607. 

mere  power  to  several  does  not  survive,  601,  602,  610,  611. 

power  annexed  to  trust  survives,  610,  611;  sec«8  where  not  so  annexed, 
612. 
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power  given  to  trustees  by  name,  612. 

trust  or  power  created  by  instrument  subsequent  to  31st  December, 
1881,  survives,  261,  612,  613. 
tenant  for  life,  consent  of,  to  exercise  of  powers,  when  required,  under 

Settled  Land  Acts,  621  et  seq. 
tenant  for  life,  of,  how  affected  by  his  sale  or  mortgage,  668. 

under  Settled  Land  Act,  1882.  129,  428,  429,  436,  553,  555. 
testamentary,  in  whose  favour  Court  will  exercise,  840. 
time  for  exercising,  trustee  must  not  anticipate,  615. 
trust  distinguished  from,  451,  839  ef  seq. 
trust,  mixture  of,  and  power,  19,  836. 

distinguished  from  trust  to  which  power  is  annexed,  19. 
words  of  recommendation,  &c.,  whether  trust  or  power  is  created  by, 
135  et  seq. 
"usual,"  what  is,  127 et  seq. 

varying  investments,  of,  318,  323.     See  Investment. 
vesting  order  cannot  be  made  as  to,  1013  note  (e). 
will  in  exercise  of,  by  married  woman,  775. 

PEACTICE.     Chap,  xxxir.  970—975. 

alternation  in,  by  recent  rules,  350  et  seq. 

application  to  Lord  Chancellor  by  petition  to  Great  Seal  where  the  Crown 
is  visitor  of  charity,  530, 

appointment  of  new  trustees,  in  proceedings  for,  645  et  seq. 

charging- order,  as  to  obtaining,  807  et  sej. 

Cotmty  Court,  transfer  of  suit  to,  362.    And  see  County  Court. 

distringas,  on  application  for,  970  et  s'q. 

Lord  St.  Leonards'  Acts,  under,  618,  619. 

notice  in  lieu  of  distringas,  as  to  obtaining,  973  et  seq. 

originating  summons  questions  affecting  trusts  determined  by  means  of,  350. 

payment  of  money  into  Court,  as  to,  976  et  seq.    See  Payment  into  Court. 

production  of  documents  by  trustee,  as  to,  975,  976. 

receiver,  as  to  appointment  of,  982  et  seq. 

restraining  order  on  stock,  shares,  &c.,  as  to  obtaining,  971,  972,  974. 

special  case,  as  to  determination  of  questions  by,  352. 

stop  orders,  as  to  obtaining,  712. 

Trustee  Acts,  under,  1009  et  seq.    See  Trustee  Acts. 

Trustee  Relief  Act,  under,  996  et  seq.    See  Trustee  Relief  Acts. 

wilful  default,  account  with,  not  ordered  on  further  consideration  where 
omitted  at  hearing,  905. 
PR.S:CIPE. 

equitable  tenant  to,  694. 
PREACHER. 

gift  to  find  a,  530. 
PRECATORY  TRUST. 

children,  in  favour  of,  how  executed,  as  to  females,  132  note  (o). 

doctrine  of,  does  not  apply  to  wills  only,  132. 

recommendation  to  employ  particular  person  does  not  amount  to,  641. 

uncertainty  as  to  object  or  subject  matter  of  tmst.doesnot  arise  in  case  oi,  133. 

what  wor^  sufficient  to  create,  130  et  seq.,  839. 
PRE-PAYMENT. 

of  trust  money  to  trustees,  288. 

PRESENTATION. 

tenants  in  common  of  advowson  must  cast  lots  for,  276. 

trust  to  purchase  for  particular  person,  whether  simoniacal,  104. 

trustee  may  delegate  mere  act  of,  to  proxy,  258. 

trustee  of  advowson  presents  but  must  have  directions  of  Ci  q.  i.,  234,  275. 
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PEESUMPTION. 

acceptance  of  trust,  of,  by  lapse  of  time  without  disclaimer,  201. 

account,  of  settlement  of,  870  et  seq. 

ademption  and  satisfaction,  of,  403. 

advancement,  of,  170  et  seq.    See  Advancement. 

corporation,  of  notice  to,  not  readily  made,  936. 

death,  of,  by  disappearance  for  seven  years,  348,  349. 

disclaimer  of  trust,  of,  by  lapse  of  time  vrithont  action,  202. 

election  by  c.  q.  I.,  of,  when  it  arises,  961,  962. 

gift,  of,  by  wife  to  husband  of  sejiarate  property,  777,  778.  • 

infant;  gij't  to,  presumption  that  he  takes  beneficially,  39,  40. 

law,  of,  mS,y  be  rebutted  by  parol  evidence,  147. 

where  new  property  made  over  to  trustees  of  old  settlement,  145. 
limitation  of  action  by  presumption  of  release  or  other  act  after  lapse  of 

time,  869  ti,  seq. 
"merger,  of,  when  it  arises,  730  et  seq. 
purchase  of  estate  by  trustee  at  price  corresponding  with  trust  moiiey  in 

his  hands,  896. 
release,  of,  when  it  arises,  870. 
vesting  of  portions,-  as  to,  394  et  seq. 

PRINCIPAL  AND  AGENT.     See  Agent. 

PEIOEITY. 

creditor,  of,  over  legatee,  524;  over  volunteer,  81  note  (/). 

creditprs,  of,  inter  se,  in  administration  of  assets,  825  et  seq.     See  Assets. 

fund  in  Court,  of  incumbrancers  on,  711,  712.     See  Stop  Oedee.  . 

judgment  creditors,  of,  246  note  (/),  816,  825,  830  note  (/). 

legal  estate,  by  obtaining,  330,  863. 

mortgagees,  of.  704  et  seq.,  715.     See  Moetgage. 

notice,  by  giving,  702  et  seq.    See  Notice.   . 

"qui  prior  est  teinp(n-e  potior  est  jure,"  7l3,  862. 

time,  by,  713  et  seq.,  862. 

title  deeds,  by  possession  of,  714. 

PRISON. 

trustees  of,  not  ratable,  235. 

PRIVATE  CONTRACT. 

trustees  may  sell  by,  434. 

PRIVATE  TRUST, 
duration  of,  20. 

PRIVILEGED  COMMUNICATIONS, 
what  are,  976. 

PRIVILEGES. 

cestui.que  trust,  of,  681  et  seq.     See  Cestui  que  teust. 
trustee,  of,  234,  235. 

PRIVITY. 

estate,  of,  at  first  held  essential  to  existence  of  trust  2. 
but  secus  in  later  times,  9. 
meaning  of,  explained,  3,  15. 
as  regards  e.  q.  t.,  3. 
person,  trust  annexed  in  privity  to,  16. 

personal  between  plaintiff  and  defendant  required  to  found  jurisdiction  as 
to  foreign  property,  49. 

PRIZE  OP  WAR. 

vests  in  sovereign,  22. 

warrant,  royal,  for  distribution  of,  does  not  constitute  Crown  a  trustee,  22. 
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PROBATE.    See  Executoe. 

acceptance  of  trust  by  proving  -will,  201,  203. 

act,  executor  may,  before  taking  out,  483. 

effect  of  taking  out,  201  et  seq. 

executor  may  sell  and  give  receipts  before,  483  ;  but  purchaser  not  bound 

to  pay,  ib. 
executor's  title  evidenced  by,  483. 

prerogative  probate,  whether  term  in  trustee  requires  a,  224. 
renunciation  of,  effect  of,  197,  201,  202,  223. 
severeign,  will  of  private  property  of,  not  admitted  to,  22. 
wiU  of  married  woman  appointing  proceeds  of  land  is  entitled  to,  949. 

PROBATE  DUTY. 

payable  on  proceeds  of  land  to  be  converted  into  money,  949. 

PRODUCTION  OF  DOCUMfeNTS,  975,  976. 

accounts,  duty  of  trustee  to  produce,  975,  976. 
cestui'  que  trust  entitled  to,  from  trustee,  975. 

but  trusteeship  must  iirst  be  established,  ib. 
covenant  for,  by  trustees,  how  to  be  iramed,  443. 
mortgages,  of,  upon  which  trust  fund  invested,  975.        • 
opinions  of  counsel,  trustee  must  produce,  680,  975. 

unless  they  are  part  of  his  defence,  976. 
trustee  suppressing  documents  ordered  to  pay  costs,  994. 
vouchers,  duty  of  trustee  to  produce,  449,  691. 

PROFIT. 

set  off,  defaulting  trustee  cannot,  against  loss,  907. 

trustee  must  not  make,  from  his  office,  180,  275  el  seq.,  668.     See  Con- 
structive Teust. 
same  rule  applies  to  agents,  guardians,  directors  and  promoters  of 
companies,  and  other  persons  in  a  fiduciary  position,  279  et  seq. 

PROFITS  OF  TRADE. 

account  of,  what  included  in,  278. 

partner  trading  with  assets  of  deceased  partner  must  account  for,  277. 

stranger  trading. with  trust  money  not  answerable  for  extra  profits  beyond 
principal  and  interest,  278. 

trustee  or  executor  trading  with  trust  estate  must  account  for,  276,  277, 
340  et  seq. 
PROHIBITION. 

against  spiritual  Court  interfering  in  a  trust,  17. 
PROMISE  TO  SUBSCRIBE,  by  testator,  effect  of,  590. 

PROMISSORY  NOTE. 

assignment  of,  upon  trust,  without  indorsement,  72. 

indorsement  and  delivery  of,  with  view  to  testamentary  disposition  does 

not  create  trust  inter  vivos,  82.  •         . 

married  woman,  by,  binds  separate  estate,  761,  763. 
trustees  may  not  invest  on  security  of,  306. 
voluntary,  creates  debt,  when,  80,  81  note  (/). 

PROMOTER. 

company,  of,  is  a  constructive  trustee,  279. 

PROOF. 

bankruptcy,  in,  234,  912.     See  Bankeuptoy. 

mortgagee,  by,  in  administration  action,  bankruptcy  and  under  trust  deed 
for  creditors,  521. 

trustee,  in  bankruptcy  of,  241,  912  et  seq. 
"PROPER  POWERS." 

to  tenant  for  life,  what  powers  authorized  by,  128,  129. 
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PROTECTION  ORDER. 

effect  of,  on  married  woman's  clmse  in  action,  346,  740,  757. 

PROTECTOR  OF  SETTLEMENT,  381,  382. 

alien  cannot  be  appointed,  382. 

bare  trustee  is  not,  of  settlement  subsequent  to  Fines  and  Recoveries  Act, 
382. 

bare  trustee,  who  is,  duties  of,  382. 

consent  of,  to  dlsenteiling  deed,  required,  381. 
to  vesting  order  under  Trustee  Act,  1016. 

death  of,  382  note  (o). 

disclaimer  of  office  by,  how  to  be  made,  200. 

dowress  is  not,  382. 

equitable  tenant  for  life  in  possession  is,  682. 

executory  trust,  whether  Court  will  appoint  protector  to  settlement  in  pur- 
suance of,  121. 

Irresponsibility  of,  121. 

married  woman  is,  where  legal  freehold  limited  to  her  separate  use,  781. 

number  of  protectors,  not  to  exceed  three,  382. 

power  of  appointment  of  new  protectors,  may  be  given,  382. 

trustee,  protector  is  not,  in  respect  of  his  power  of  consent,  382. 

PROVING  WILL.     See  Pkobatk. 

PROXY. 

appointment  of,  distinguished  from  delegation  of  office,  257. 

election  of  clerk  or  incumbent,  trustees  ought  not  to  depute,  to  proxy,  257. 

PUBLIC  POLICY. 

trust  in  contravention  of,  not  permitted,  94. 
where  not  contravened.  Court  will  execute  trust,  84. 

PUBLIC  TRUST.     See  Charity. 

majority  of  trustees  of,  may  bind  the  rest,  259,  540,  547,  592,  597. 
meaning  of  term  explained,  20. 

perpetuity,  not  confined  within  limits  of  law  against,  20. 
"public  purposes,"  meaning  of,  20. 

are  all  in  a  legal  sense  charities,  ib. 
remedy  for  enforcement  of.  is  by  information,  31. 

PUBLIC  WORKS  LOANS  ACT,  1875. 

payment  into  Court  under,  997. 
PUR  AUTRE  VIE. 

copyholds  for  lives,  devolution  of,  under  Wills  Act,  165. 

De  Donis,  estate  pur  autre  vie  not  within  statute  of,  694. 

leaseholds  for  lives,  devolution  of  on  personal  representjative,  165  note  (m). 

quasi  entail,  how  barred,  694,  695. 

special  occupant,  heir  taking  as,  may  disclaim,  197. 
PURCHASE. 

agent,  by,  parol  evidence  of  agency  not  ajdmissible  when  no  part  of  con- 
sideration paid  by  employer,  1 68. 

charges,  subject  to,  precautions  in  case  of,  727. 

charity  lands,  of,  when  set  aside,  540. 

child,  in  name  of,  effect  of,  170  el  neq.    See  Advancement. 

contract  of,  by  testator  or  intestate,  effect  of,  806,  943. 

contract  of,  power  of  trustee  to  enter  into,  499,  500. 
.  debt,  of,  by  person  in  fiduciary  relation  to  debtor,  276  et  sej. 

deposit  on,  trustee  may  make,  ."iOl. 

equitable  interest,  of,  notice  necessary  to  complete,  704. 

fixtures,  of,  on  trust  property  by  trustee,  276. 

heir,  by,  of  debt  or  incumbrance,  279. 
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PURCHASE— conttnuerf. 

incumbrance,  of,  by  trustee,  276  ;  or  heir  or  devisee,  279  ;  or  by  joint  pur- 
chaser, 280. 
money,  duty  of  purchaser  to  see  to  application  of,  451  et  seg. 
payment  of,  to  trustees,  how  to  be  made,  447,  448. 
whether  purchaser  may  pay,  into  Court  under  Trustee  Belief  Acts,  996. 
mortgagee,  by,  of  mortgagor's  wife's  right  of  dower,  277. 
resulting  trust,  when  created  by  purchase  in  name  of  third  person,  162  et 

acq.    See  Eesulting  Teust. 
Settled  Land  Acts,  under  powers  of,  559,  565,  570.     See  Settled  Land 

Acts. 
tenant  for  life,  by,  of  incumbrance  on  settled  estate,  280,  731 . 

of  lands  with  borrowed  money  afterwards   paid  out  of  settlement 
money,  896. 
trustee,  by,  from  e.  q.  t.  when  upheld;  487. 
trustee,  by,,  of  land  out  of  trust  monies,  896,  897. 

lien  of  c.  q.  t.  in  such  case,  897. 
trustee,  by,  of  trust  property,  484  et  seq. 
account  against  trustee,  491 ,  494. 
agent  for  another,  trustee  cannot  purchase  as,  486. 
auction  at,  not  permitted,  484,  485,  489. 

cestui  que  trust,  trustee  may  purchase  from,  if  relation  of  trustee  and 
.   c.  q.  t.  dissolved  and  no  concealment,  487. 
confirmation  of  purchase  by  c.  q.  t.  497,  498. 
consideration  not  necessary,  497. 

requisites  of,  497,  498.  ' 

costs  of  action  to  set  aside  purchase,  494,  991. 
co-trustee,  trustee  cannot  purchase  from,  484. 

nor  sell  to  self  and  co-trustees,  503. 
creditors,  purchase  by  trustee  for,  not  permitted,  489. 
deterioration,  compensation  for,  payable  by  trustee,  491. 
devise  by  trustee  before  sale  set  aside,  effect  of,  494. 
disclaiming  trustee,  by,  permitted,  485. 
fairness  of  transaction  not  a  justification,  485. 
laches  when  a  bar  to  relief,  495  et  seq.,  872. 

distress  of  c.  q.  t.  delay  when  excused  by,  496. 
ignorance,  delay  excused  by,  496. 
infant  or  married  woman  not-barred  by,  496. 
name  of  another,  in,  not  allowed,  484. 
nominal  trustee,  by,  permitted,  485. 
partner  of  trustee  cannot  purchase,  486. 
purchaser  without  notice,  trustee  purchasing  from,  is  bound  by  trust, 

859,  860. 
reason  of  rule  against,  484  et  seq. 

reconveyance,  right  of  c.  {.  t.  to,  on  payment  of  purchase-money  and 
interest  at  £4  per  cent.,  491. 
without  prejudice  to  bond  fide  lessees,  492. 
rents,  account  of,  against  trustee,  491. 

repairs  and  improvements,  allowance  to  trustee  for,  if  sale  set  aside, 
♦      491,  493. 
resale,  right  of  c.  q.  i.  to,  492. 

trustee,  where  no  advance,  held  to  his  purchase,  493. 
whether  resale  in  lots  can  be  required,  493. 
setting  aside  purchase,  what  terms  imposed  in  case  of,  490  et  seq. 

purchase-money,  whether  belonging  to  heir  or  personal  represen- 
tative of  trustee,  494,  495. 
shares,  remedy  of  c.  q.  t.  in  case  of,  494. 
time  within  which  relief  must  be  sought,  495  et  seq.,  872. 
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PVRCB.A.SEr— continued. 

trustee  paying  money  into  Court  not  entitled  to  rise  in  stock,  492. 
trustee,  by,  under  trust  for  piirchase  of  lauds.  Chap,  xix.,  499- 
508. 

adowson,  purchase  of,  improper,  503. 

contract,  power  of  trustee  to  enter  into,  499,  500. 

conveyance  by,  how  to  be  framed,  505  et  seq. 

copyholds  for  liVes,  purchase  of,  503. 

costs  of  purchase,  how  to  be  raised,  505. 

co-trustee,  purchase  from,  503. 
■  deposit,  trustee  justified  in  paying,  501. 

disclosure  of  trust  how  avoided,  505. 

drainage  of  settled  lands,  expenditure  on,  504. 

equity  of  redemption,  purchase  of,  503,  504. 

fund  in  Court,  out  of  505, 

ground  rents,  purchase  of  502,  505. 

house  property,  purchase  of,  502. 

impeachment  for  waste,  tenant  for  life  when  to  be  subject  to,  507, 508. 

legal  estate,  duty  of  trustee  to  get  in,  504. 

mines,  purchase  of,  apart  from  surface,  503. 

new  buildings,  erection  of,  equivalent  to  purchase,  504. 

repairs  and  inyprovements,  not  equivalent  to  purchase,  504. 

reversion  purchase  of,  505. 

tenant  for  life,  purchase  from,  whether  justifiable,  503. 

timbered  estate,  purchase  of,  502. 

title,  duty  o±  trustee  to  prpcure  good,  500,  501. 

trustee  contributing  part  of  purchase-money,  506. 

value  of  purchased  property,  duty  of  trustee  to  see  to,  499. 
trustee,  from,  by  co-trustees,  503. 
value,  for,  without  notice,  defence  of,  when  applicable,  3, 16,  246,  726, 727, 

833.     See  Pdrchasee. 
vrife,  in  name  of,  effect  of,  170  et  seq.     See  Advancement.  ' 

PURCHASER. 

accidental  dagiage  to  estate  purchased  must  be  home  by,  141. 
administration  action,  pending,  should  not  purchase  from  trustees,  457. 
application  of  purchase-money,  when  bound  to  see  to,   451  et  seq.      See 

Receipt. 
attorney,  power  of,  when  irrevocable  in  favour  of  purchaser,  353  note  (c). 
breach  of  trust,  with  notice  of,  423,  424,  457,  459. 
cestui  que  trust,  from,  may  apply  for  transfer  of  legal  estate,  1012. 
cestui  que  );rust  sub  modo,  purchaser  is,  142. 
charges,  keeping  on  foot,  727  et  seq. 

paying  off,  pending  contract  and  before  completion  does  not  work 
merger,  727.  ' 

charity  estate,  of,  where  sale  improvident,  540. 
chattel,  of,  when  compelled  to  restore  to  rightful  owner,  860,  893. 

not  concerned  to  see  to  application  of  money,  477. 
cliose  in  action,  of,  from  trustee  bound  by  same  equity  as  .trusteej  862. 
constructive  trust,  bound  by  notice  of,  858,  861.     See  in/ra,- trusty 
covenants  by  vendor  with,  what  may  be  required,  438. 
death  of  intestate  and  without  heir,  after  payment  of  price,  effect  of,  283 

et  seq. 
discretion  of  trustee  cannot  be  questioned  by,  426. 
doubtful  equity,  whether  bound  by,  860  et  seq. 
equitable  interest,  of,  inquiries  and  notice  to  be  made  and  given  by,  704. 

priority  of  over  general  and  roving  charge,  720. 
equity  to  settlement  of  married  woman  as  against,  742. 
executpr,  from,  not  bound  to  pay  purchase-money  before  probate,  483. 
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PVRCKASER—cmUnued. 

exoneration  oif  property  from  charges  as  between  several  purchasers,  718, 

expenses  to  be  borne  by,  449. 

heir  of  the  body  taking  as,  113,  114,  119. 

heir  taking  as,  824,  953. 

improvement  to  estate  purchased,  is  entitled  to  benefit  of,  142. 

incumbrances,  how  he  may  protect  himself  against,  727. 

whether  vendor  must  answer  inquiry  as  to,  459  note  (a). 
joint,  lien  of,  for  improvements,  165. 
judgment  creditor  is  not,  246  note  (/). 

who  is  purchaser  as  against,  811. 
judgment,  onus  of,  when  thrown  on  latter  of  two  purchasers, 718. 
legal  charge,  purchaser  bound  by,  whether  with  or  without  notice,  15. 
legal  estate,  priority  by  obtaining,  863. 
legatee,  from,  cannot  be  made  to  refund,  356. 
lieif,  with  notice  of,  bound,  858. 

lien  of,  for  improvements  as  against  co-purchaser,  165. 
lunatic  or  idiot,  from,  without  notice,  26. 
mortgagee  with  power  of  sale,  from,  855  note  (c). 
notice,  importance  of,  as  between  purchasers,  702  et  seq. ,  859  et  seq. 
notice,  purchaser  with,  cannot  obtain  priority  by  giving  notice  or  obtain- 
ing stop  order,  711,  712. 
notice  to,  of  intended  breach  of  trust,  effect  of,  457,  459,  478  et  seq. 

of  will,  478. 
payment  by,  to  trustees,  how  to  be  made,  292,  447,  448,  473,  474. 

to  person  who  has  ceased  to  be  owner,  705. 
propriety  of  sale  bj  trustee,  when  bound  to  see  to,  450,  451. 
receipt  of  trustee,  when  discharged  by,  451  et  seq.    See  Receipt. 
release  of  mortgage  by  trustee,  purchaser  not  bound  to  see  to  propriety  of. 

593.  ■  . 

requisition  by,  as  to  incumbrances,  459  note  («)'. 

security  to  trustee,  being  solicitor,  for  costs  set  aside  even  as  against  pur- 
chaser, 630. 
time,  lapse  of,  purchaser  from  trustees  when  put  on  enquiry  by,  457  et  seq. 
trust,  whether  bound  by,  246,  857  et  seq. 

purchaser  of,  legal  estate  with  notice  is  bound,  858. 

rule  applies  to  constructive  trusts,  858;  equitable  incumbrance, 
858;  or  lien,  858. 
and  conveyance  by  fine,  858. 

but  not  to  purchaser  with  notice  from  purchaser  without,859. 
purchaser  of  legal  estate  without  notice,  -not  bound,  246,  833,  858.       ^ 
although  he  purchased  from  purchaser  with  notice,  859. 
but  rule  does  not  apply  to  charitable  use,  859. 
Statute  of  Limitations  runs  in  favour  of,  876. 
purchaser  of  equitable  interest,  858. 
renewed  lease,  purchaser  of,  from  trustee  when  bound  by  constructive 

trust,  185. 
shares,  purchaser  of,  without  notice  before  registration,  859. 

sufficiency  of  notice, — 

presumed  from  recitals,  when,  185. 

whether  purchaser  bound  by  notice  of  doubtful  equity,  860;  or  of 
title  long  neglected,  861. 
trustee  selling  to  purchaser  without  notice,  and  then  becoming  owner, 
trust  revives,  860. 
value,  for,  without  notice,  3,  16,  246,  833,  859  et  seq.    See  supra,  trust, 
voluntary  settlement  of  realty  not  binding  on,  81,  82. 
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QUALIFICATION. 

cestui  que  trust,  of,  to  be  a  juror,  to  sport,  to  vote  for  member  of  parlia- 
ment. 681.     , 
coroner,'  to  vote  for,  234,  235,  681. 
trustee,  of,  29  et  seq. 

QUANTUM  OF  ESTATE. 

taken  by  trustee,  212  et  seq.     See  Legai-  Estate. 

QUASI  Tenant  in  tail. 

how  he  may  disentail,  694,  695. 
QUASI  TRUSTEE. 

costs  of,  989. 

person  assuming  to  act  as  trustee,  liability  of,  904. 

person  reaping  benefit  of  breach  of  trust  is,  344. 
QUEEN.     See  Crown. 
.QUEEN'S  BENCH.  -  ' 

■   civil  corporations  visited  by,  530. 
QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE,  713,  862. 
QUORUM,  260. 
RAILWAY  DEBENTURES  OR  MORTGAGES. 

investment  in,  by  trustees,  when  authorized,  312,  319,  320,  326. 
foreign  railways,  322. 
RAILWAY  SHARES. 

notice  on  assignment,  of,  705  note  (a). 

retention  of,  by  executors,  when  justifiable,  289,  300. 
RATEPAYERS.     See  Paeishionees. 
RATES. 

tenant  for  life  must  pay,  during  his  life,  ,683. 

trust  in  aid  of,  when  constituted,  532. 

trustees  liable  to,  unless  holding  exclnsi't^ely  for  public  purposes,  235. 
REAL  PROPERTY  LIMITATION  ACT,  1874,  875  et  seq. 
REAL  SECURITIES. 

investment  in,  by  trustees,  308,  312,  313.     See  Investment;  Moetgage. 
REALTY. 

conversion  of,  by  trustee,  963.     See  Conveesion. 

costs  payable  out  of,  644. 

distinction  between,  and  choses  in  action,  as  regards  doctrine  of  notice,  704, 
705. 

eflfect  of  blending,  into  one  fund  with  personalty  in  a  will,  150,  159. 
REASONS. 

trustees  need  not  assign,  for  exercise  of  their  discretion,  615. 
REBUTTER. 

advancement,  of  intention  of,  176. 

presumption  of  law,  of,  by  parol  evidence,  147.     See  Resulting  Teust. 

purchase  in  name  of  stranger,  of  presumption  arising  on,  171. 
RECEIPT. 

administrator,  of,  after  lapse  of  time,  481,  482. 
where  there  is  a  charge  of  debts,  467,  468. 

agent  or  attorney,  signed  by,  453. 

purchaser  from  trustee  not  in  general  discharged  by,  447,  448. 

assignee,  by,  when  a  sufficient  discharge,  346. 

breach  of  trust,  receipts  of  trustees  intending  to  commit,  457,  459,  481 
et  seq. 
receipt  whether  effectual  after  commission  of,  472. 

cestui  que  trust  abroad,  in  case  of,  476.  ' 
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charge  of  debts,  power  to  give  receipts  implied  by,  461  et  seq. 
who  are  empowered  to  give  receipts  by  virtue  of,  461  et  seq. 
devisee,  under  beneficial  devise  with  charge  of  debts,  464. 

concurrence  of  executor  whether  necessary,  465. 
executor,  where  devise  is  to  trustees,  461. 
where  no  devise  of  estate,  465  et  seq. 
where  simple  devise  lapses,  468. 

where  estate  subjected  to  various  limitations,  468,  469. 
heir  cannot  give  good  receipt,  semble,  465,  466. 
tenant  for  life,  concurrence  of,  whether  necessary  under  Settled 

Land  Act,  470. 
trustee,  where  estate  devised  to  him,  461  et  seq. 

concurrence  of  executor  whether  necessary,  463  et  seq. 
chattel,  on  sale  of,  purchaser  not  bound  to  see  to  application  of  purchase- 
money,  477,  478. 

except  in  cases  of  fraud  or  collusion,  478  et  seq. 
"co-administrators  on  some  footing  as  co-executors,  373. 
co-executor  liable  for  joining  in,  256,  268. 
unless  his  joining  be  nugatory,  269. 
or  ex  necessitate,  272. 
conformity,  trustee  joining  in  :^eceipt  for  sake  of,  not  liable,  264,  265,  292. 

but  rule  more  restricted  than  formerly,  292  note  (c). 
co-trustees. 

all  must  join  in  giving  receipt,  259,  471. 

even  co-trustee  who  has  conveyed  estate  to  the  others,  471.  > 
secus  co-trustee  who  has  disclaimed,  471. 
co-trustee  joining  but  not  actually  receiving  money  tiot  liable,  264,  265. 
unless  he  permits  money  to  lie  in  hands  of  co-trustee,  265  et  seq. 
joint  receipt  conclusive  at  law  of  actual  receipt,  265. 
onus  prdbandi  that  co-trustee  did  not  receive  money,  265. 
devisee,  of,  purchaser  when  discharged  by,  465,  469,  470. 
executor,  of,  purchaser  when  discharged  by,  466,  467,  477  et-  seq.,  597. 
executory  trust  silent  as  to  powers  whether  it  authorizes  power  to  give  re- 
ceipts, 126  note  (g).  ' 
guardian  of  infant  of,  of,  when  a  good  discharge,  355. 
heir  at  law,  of,  purchaser  when  discharged  by,  465,  466,  468,  471. 
husband  of  mapied  woman,  of,  when  required,  34,  36. 
infant,  of,  representing  himself  to  be  of  full  age,  355. 
in  full  of  all  claims,  effect  of,  358. 
insurance  monies,  for,  292,  293,  453  note  (6). 

investment,  power  of,  whether  power  to  give  receipts  implied  by,  460. 
liability  for  joining  in,  264,  265.     See  suvra,  co-executor,  co-trustees. 
married,  woman,  o^  who  is  trustee,  34,  36,  474. 
mortgagee,  statutory  power  of,  to  give  receipt,  451. 
official  trustees  of  charitable  funds,  ot,  361. 
partner,  of,  355. 
po-wer  to  give  receipts, 
delegation  of,  471. 
express,  effect  of,  453. 

extraneous  monies,  does  not  extend  to,  474. 

Implied  by  charge  ol  debts,  461  et  seq.     See  supra,  charge  of  debts, 
implied  by  direction  for  immediate  sale,  454. 

ex  gr.  when  present  distribution  of  proceeds  cannot  be  made,  454. 
or  c.  q.  t.  are  infants,  454. 
quEere  as  to  c.  g.  t.  abroad,  455. 
implied  by  power  of  investment  and  varying  securities,  460. 
but  not  by  mere  power  of  sale  and  exchange.  460. 
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RUCEIPT— continued. 

implied  by  special  trust  annexed  to  purchase  money,  455. 
ex  gr.  to  pay  debts,  456. 
or  debte  and  legacies,  456;   even  though  purchaser  knows  debts 

are  paid,  458,  459. 
secua,  where  for  particular  debts,  456;  or  legacies  only,  457. 
implied  on  assignment  of  policy  by  way  of  mortgage,  453  note  (5). 
intention  of  settlor  at  date  of  instrument,  depends  on,  458. 
statutory  power,  293,  451,  452. 

subsequent  events  or  lapse  of  time,  not  affected  by,  458  el  seq. 
title,  is  question  of,  453  note  (a). 
purchaser  when  discharged. 

executors,  by  receipt  of,  466,  467,  477  et  seq. 

principle  on  which  purchaser  required  to  see  to  application  of  money 

considered,  452,  453,  475,  476. 
several  capacities,  where  vendor  is  interested  in,  476. 
several  purchasers,  practical  directions  where  there  are,  and  no  power 

to  give  receipts,  475. 
trustees,  by  receipt  of,  292,  447,  448,  450  et  seq. 
rent,  for,  evidence  that  covenants  in  l«;ase  performed,  439. 
single  trustee,  of,  when  sufficient,  355,  356. 

statutory  power  to  give,  293,  451,  452.  ' 

tenant  for  life,  concurrence  of,  when  necessary  under  Settled  Land  Act, 

470. 
time,  lapse  of  purchase  from  administrator  or  executor  after,  481,  482. 
from  trustee  after,  457. 

power  to  give  receipts  a  question  of  intention  at  date  of  deed,  458. 
trustees. 

actual  receipt  of  purchase  money  by,  whether  essential,  447,  448. 
appointed  by  Court,  their  power  to  give  receipts,  471,  472. 
assignee  of,  whether  he  can  give  receipts,  471,  472. 
breach  of  trust,  whether  receipts  effectual  after,  472. 

or  if  given  by  trustee  intending  to  commit  breach  of  trust,  294. 
executor  or  administrator  of,  whether  he  can  give  receipts,  483,  484. 
married  woman,  who  is,  whether  she  can  give  receipts,  474. 
purchase  money,  whether  they  must  actually  receive,  473,  474. 
pure  personalty,  distinction  between,  and  monies  payable  on  sales  or 

mortgages,  Avhether  there  is,  292,  293. 
signature  of,  must  be  of  all  trustees,  2.57,  471 .  • 

signature  of,  trustees  bound  though  money  not  actually  received,  288. 
statutory  power  of,  to  give  recepts,  293,  4.51,  452. 
stock,  trustee  entitled  to  receive,  cannot  give  receipt  for  cash,  453. 
where  no  money  passes  to  trustee,  473. 
varying  securites,  power  of,  implies  power  to  give  receipts,  460. 

EECEIVE. 

trust  money,  how  trustees  should,  288,  291,  292,  473,  474. 
trustee  may  receive  money  before  due,  288. 
RECEIVER.     Chap,  xxxil,  sect.  4,  982—994. 

abroad,  where  trustee  or  executor  is,  when  appointed,  983,  984. 
appointment  of,  by  Court,  at  instance  of  c.  q.  t.  982,  et  seq. 
where  all  concur,  982. 
where  individual  c.  q.  t.  applies  to  the  Court,  982. 

not  appointed  on  slight  grounds,  983. 
where  tenant  for  life  allows  property  to  fall  into  disrepair,  238. 
at  instance  of  judgment  creditor,  813  et  seq. 
bankruptcy  or  insolvency  of  trustee,  a  ground  for  appointment  of,  982. 
creditors'  action,  in,  where  executor  threatens  to  prefer  one  creditor,  856. 
danger  to  trust  estate,  a  ground  for  appointment  of,  856,  952. 
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RECEIVER— corrfimuerf. 

depositing  trust  money  in  bank,  held  liable,  296. 
disagreement  by  trustees,  a  ground  for  appointment  of,  983. 
discharge  of,  not  ordered  at  mere  instance  of  party  procuring  appoint- 
ment, 984. 

except  where  the  purpose  has  been  answered,  984. 
disclaimer  by  one  trustee,  not  a  ground  for  appointment  of,  983. 
drunkenness  of  executor,  when  a  ground  for  appointment  of,  983. 
equitable  execution  by  appointment  of,  813,  814. 

whether  elegit  must  be  actually  sued  out,  814,  815. 
expense  of,  falls  on  tenant  for  life,  984. 

incapacity  of  trustees  to  act,  a  ground  for  appointment  of,  982,  983. 
infant  cannot  be  appointed,  37. 

interest,  charged  with,  for  improper  retainer,  338,  339. 
leaseholds,  of,  to  provide  for  renewal  fine,  when  appointed,  378,  379,  854. 
Limitations,  Statutes  of,  whether  he  is  express  trustee  within,  885  note  (e). 
married  woman,  of  separa/te  property  of,  at  instance  of  creditor,  771. 

where  executrix  is,  and  husband  resident  abroad,  983. 
misconduct  of  trustee,  a  ground  for  appointment  of,  982j  984. 
poverty  of  trustee  or  executor,  when  a  ground  for  appointment  of,  983. 
purchase  by,  of  trust  estate,  not  permitted,  486. 
remainderman,  appointed  on  application  of,  854. 
remuneration  of,  priority  of,  984,  987. 

renewable  leaseholds,  of,  where  tenant  for  life  neglects  to  renew,  854. 
security  to  be  given  by,  813.  • 

when  dispensed  with,  814. 
time  or  trouble,  he  cannot  charge  for,  628. 

trustee  cannot  be  appointed  at  a  salary  unless  mere  trustee  to  preserve 
contingent  remainders,  280. 

RECITAL. 

correctness  of,  when  to  be  presumed,  438,  439. 

declaration  of  trust  may  be  proved  by,  56. 

false,  effect  of,  685,  989. 

notice  by,  of  surrender  of  former  lease,  1 85. 

trustee  executing  deed  should  see  that  recitals  are  correct,  201,  685. 

RECOGNIZANCES. 

purchasers,  how  far  bound  by,  809. 
receiver,  by,  982. 

RECOMMEN  D  ATION. 

words  of,  whether  suflScient  to  raise  implied  trust,  130  et  seq.,  641. 

RECONVERSION. 

election  of  c.  }.  i.,  by  virtue  of,  953  et  seq.     See  ELECTION, 
implied  trust  for,  433,  434. 
lunatic's  property,  of,  964. 

RECONVEYANCE,  685,  966,  1019.     See  Moetoagk. 

RECORD. 

disclaimer  by  matter  of  record  not  necessary,  199. 

RECOVERY. 

contingent  remainder  formerly  defeated  by  means  of,  380. 
equitable  entail,  its  effect  on,  694. 

how  it  must  have  been  suffered,  694. 
infant,  of,  formerly  only  reversible  during  nonage,  25. 
lunatic  or  idiot,  of,  formerly  valid  unless  reversed,  26. 
trustees  to  preserve,  when  they  could  have  prevented,  381. 
vacation,  could  not  be  suffered  in,  957 
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EECREATION  GROUND. 

conveyances  for,  exempted  from  Mortmain  Act,  97. 

EECTIFICATION. 

appointment  of  new  trustees,  of,  663. 

settlement,  of,  113.    See  Settlement. 
REDEMPTION. 

action  for,  when  barred,  866. 

wilful  default  need  not  be  alleged,  905. 

equity  of,  248.    See  EQUITY  OF  Redemption. 
REDEMPTION  OP  LAND  TAX. 

of  lunatic's  estate,  may  be  effected  from  proceeds  of  timber,  964. 
REDUCTION. 

married  woman's  choses  in  action,  reduction  of,  into  possession,  24,  739  ct 
seq.,  745.    See  Maeeied  Woman. 

salaries,  of,  power  of  trustees  as  to,  538. 

trust  property,  of,  into  possession,  duties  of  trustees  as  to,  287  et  seq. 
REFERENCE. 

words  of,  creation  of  charges  by,  130. 
creation  of  trusts  by  506,  507. 
REFUND. 

legatee  when  bound  to,  356,  357. 
REFUSAL. 

trnstera,  by,  to  act,  647,  656;  how  remedied  under  Trustee  Acts;  1022  et 
seq.,  1041  et  seq. 
to  convey  or  transfer  at  request  of  c.  q.  t.,  685,  686,  692. 
REGISTRATION. 

breach  of  trust  by  neglecting  to  effect,  904. 

Crown  debts,  of,  809. 

deeds,  &c.,  of,  in  register  counties,  500,  501,  816. 

designs,  of,  167. 

incorporation  of  charity  trustees,  of,  547,  548. 

judgments,  of,  500,  804,  809,  812,  816.     See  Judgment. 

patents,  of,  167. 

shares,  of,  after  notice  of  trust,  859. 

ships,  of,  166. 

trade  marks,  of,  167. 
REGULATION  OP  FORCES  ACT,  1871,  708. 
REIMBURSEMENT,  634  rf  seq.     See  Expenses;  Lien. 
RELATIVE. 

cestui  que  trust,  of,  should  not  be  appointed  trustee,  41,  666. 

meaning  of  term  "relations,"  133,  134,  836,  837. 

"poor  relations,"  bequest  in  favour. of,  how  construed,  836  note(l),  843. 

power  to  appoint  amongst  relations,  how  construed,  842  et  seq. 
how  executed  by  Court,  843  et  seq. 

trust  for  relations,  how  construed,  133,  134,  836. 

trustee,  relative  is  not  desirable  as,  665. 

trustees,  whether  they  should  grant  leases  to  their  relatives,  542. 
RELATORS. 

necessary  in  information  on  account  of  costs,  927. 
RELEASE. 

assignee  having  power  to  give  receipts  can  call  for  payment  without  ten- 
dering, 346. 

breach  of  trust,  in  respect  of,  by  c.  q.  t.,  924  et  aeq. 
by  married  woman  or  infant,  925,  926. 

cestui  que  trust,  by,  in  ignorance  of  his  rights,  185,  186,  926. 
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RELE  ASE — continued. 

consideration,  what  sufficient  for,  925. 

co-trustee,  of.oue,  discharges  other,  915;  secns  as  to  covenant  not  to  sue,  915< 

creditor,  by,  by  accepting  composition,  521,  522. 

debts,  power  of  trustees  or  executors  to  release,  591,  592. 

equity  of  redemption,  whether  trustee  may  release,  593. 

executor  entitled  to,  on  final  settlement  of  accounts,  358. 

married  woman,  by,  of  her  equity  to  a  settlement,  741. 

of  power,  783,  955. 
mortgage  security,  release  of  part  of,  whether  trustees  may  make,  593. 
power,  of,  under  Conveyancing  Act,  1881,  610. 
presumption  of,  when  made,  870. 
principal,  of,  discharges  surety,  934. 

seal,  under,  its  effect  and  whether  trustee  may  require,  358. 
trust,  from,  how  trustee  can  obtain,  251.     See  Relinquishment. 
trustee,  expense  of  release  to,  and  by  whom  prepared,  359. 

paying  under  direction  of  Court  not  entitled  to  release,  359. 

paying  to  other  trustees,  whether  release  can  be  required  by,  359. 

release  by,  of  part  of  security,  593. 

release  by,  with  intention  of  disclaiming,  operates  as  disclaimer,  608. 

right  of,  to  demand  release,  358  ;  under  seal  or  not,  358. 
validity  of,  determined  on  hearing  of  Originating  summons,  350. 
void  transaction,  in  respect  Of,  invalid,  924. 

RELIEF.     See  Trustee  Relief  Acts. 

RELIGION. 

established,  when  Court  executes  trust  in  favour  of,  533. 

RELIGIOUS  BODY. 

trust  in  favour  of,  how  construed  and  administered,  533  et  seq. 
RELIGIOUS  DOCTRINE. 

trustee  of  charity  for  preaching,  should  hold  same,  42. 
RELINQUISHMENT  OF  TRUST.     Chap,  xxv.,  645—673. 

Bankruptcy  Act,  when  new  trustee  appointed  on  petition  under,  850,  1027, 

1028. 
consent,  by,  of  all  c.  q.  t.  if  sm  juris  and  in  esse,  645. 
Court,  by  application  to,  846. 

by  representative  of  deceased  trustee,  673. 
where  no  new  trustee  can  be  found,  671. 
application  how  made  and  costs  of,  669,  672,  847,  848. 
power,  by  virtue  of  special,  646,  654  et  seq. ;  statutory,  647  et  seq. 
REMAINDER,  CONTINGENT.     See  Contingent  Remainder. 
REMAINDERMAN.     See  Tenant  fok  Life. 
acquiescence  by,  379,  923. 

copyholds,  of,  fine  payable  on  admission  of,  236. 
costs  of  appointing  additional  trustee  at  instance  of,  1029. 
election  by,  when  effectual,  956,  957.     See  Election. 
equity  of  redemption,  of,  when  time  runs  against,  866. 
Limitation,  Statutes  of  application  of,  as  against,  866,  873,  875,  876. 

whether  sect.  25  of  3  &  4  W.  4,  c.  27,  abridges  right  of  c.  q.  i.  in  re- 
mainder, 876,  877. 
possession  to  be  given  to,  on  cesser  of  particular  estate,  686. 

on  giving  security  as  to  back  rents,  ib. 
prepayment  to,  when  authorized  by  Court,  140. 
remedy  of,  by  action,  to  have  number  of  trustees  filled  up,  846. 

for  appointment  of  receiver,  854. 
renewable  leaseholds,  of,  apportionment  of  fines  between  Mm  and  tenant 
for  life,  371  et  seq. 
t  32  LAW  OF  TEUSTS. 
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REMAINDERMAN— eonJinMcd. 

compensation  to  remainderman,  where  tenant  for  life  has  neglected  to 

renew,  370,  379.  » 

laches  not  imputable  to  him  during  life  of  tenant  for  life,  379. 
remedy  of,  where  tenant  for  life  neglects  to  renew,  854. 
service  on,  under  Trustee  Relief  Act,  when  necessary,  1001,  1004. 
Settled  Land  Acts,  position  of,  under,  556,  557,  559,  565,  566. 
trustee  must  not  favour  tenant  for  life  at  expense  of,  291,  317,  318,  333. 
wilful  default,  cannot  sue  for,  in  respect  of  prior  estate,  906. 
REMEDY. 

cestui  que  trust,  of,  is  in  Chancery,  16. 

not  in  common  law  Court  for  breach  of  implied  contract,  17. 
not  in  spiritual  Court,  17. 

for  breach  of  trust,  857  et  seq.     See  Bbeach  of  Teust. 
trustee,  of,  in  case  of  breach  of  trust — 
against  e.  q.  t,  370,  371,  910. 
against  co-trustee,  273,  274,  847. 
where  construction  of  trust  doubtful,  352. 

REMOTENESS. 

trust  when  void  tor,  89,  97.     See  Perpetuity. 
REMOVAL.  * 

charity,  of  officer  of,  possession  how  recoverable  on,  537. 
trustees,  of,  846  et  seq.,  1028,  1038.     See  New  Teustees. 
REMUNERATION. 

contract  by  trustee  for,  631,  632. 

specific  allowance  for,  does  not  exclude  allowance  for  expenses,  637. 
RENEWABLE  LEASEHOLDS,  180  et  seq.    Chap.  XV.,  363—379. 
account  of  rents  and  profits  against  trustee  of,  185. 

accumulations  for  renewal,  who  entitled  to,  when  renewal  cannot  be  ob- 
tained, 370. 
Acts  of  Parliament,  renewals  under,  365. 
agent  of  trustee,  cannot  renew  for  his  own  benefit,  182. 
articles  for  settlement  of,  direction  for  renewal  implied  in,  365. 
charges,  trustee  making  renewal  imjjossible  by  his  own  act  is  bonnd  to 

give  effect  to,  187.  [ 

charity  lands,  tenant  of,  cannot  demand  renewal,  544. 
conveyance  of,  to  trustees  and  their  heirs  upon  trust  for  A. ,  A.  takes  abso- 
lute interest,  109. 
covenant  for  perpetual  renewal,  devisees  in  trust  not  bound  to  enter  into, 

442  note  (i). 
discretionary  power  to  renew,  construction  of,  365. 
' '  it  shall  be  lawful  for  trustees  to  renew, ' '  365. 
fines  and  otlier  expenses  on  rene'waJ,  366  et  seq. 

annual  renls,  whether  to  be  raised  out  of,  or  by  mortgage,  366  et  seq. 
where  fund  pointed  out  by  settlor,  366  et  seq. 
where  no  direction  by  settlor,  371  et  seq. 
apportionment  of,  how  made,  371  et  seq. 

actual  enjoyment,  tenant  for  life  and  remainderman  pay  in  pro- 
portion to  373. 
Court  will  not  act  on  speculative  calculations,  372. 
leaseholds  for  lives,  in  case  of,  374  et  seq. 
leaseholds  for  years,  in  case  of,  Et71  et  seq. 

compound  interest  allowed  tenant  for  life  on  his  share,  and 

for  what  period,  373,  374. 
tenant  for  life  having  had  no  enjoyment  does  not  pay,  374. 
contribution  to,  372. 

annuitant,  whether  bound  to  contribute,  184,  185. 
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RENEWABLE  LEASEHOLDS,  fines,  &c.,  on  renewal— continued. 
security  for,  given  by  tenant  for  life,  374,  3T7,  378. 
leaseholds  for  lives,  in  respect  of,  how  to  be  raised,  366  et  seq. 
annual  rents  and  profits,  whether  out  of,  36;:!i,  369, 
raising  by  way  of  insurance,  369,  370, 
leaseholds  for  years,  in  respect  of,  how  to  be  raised,  366  et  seq. 
"out  of  rents  and  profits,"  366,  369. 
' '  out  of  rents  or  profits  or  by  mortgage, ' '  367  et  seq. 
lien  of  tenant  for  life  for,  184,  371,  377. 
lieu  of  trustee  for,  184.  • 

mortgage,  when  and  how  to  be  raised  by,  367  et  seq.  371, 
tenant  for  life  of  reversion  when  entitled  to,  682. 
incumbrances  created  by  trustee  must  be  discharged  by  him,  185. 
indemnity,  right  of  trustee  to,  on  assigning  renewed  lease  to  c.  q.  t.,  185. 
joint  tenant,  renewal  by,  in  own  name,  181. 

liability  of  trustees  and  tenant  for  life  neglecting  to  renew,  363  etseq.,  378. 
Limitations,  Statutes  of,  run  in  favour  of  devisee  renewing,  878. 
mortgagee,  renewal  by,  in  own  name,  181. 

he  cannot  hold  for  his  own  benefit  unless  renevring  bond  fide  with  full 
notice  to  mortgagor,  181,  183. 
notice  of  intention  to  renew,  sufiBcient  if  served  on  one  trustee,  259. 
obligation  to  renew,  363  et  seq. 
partner,  renewal  by,  in  own  name,  181, 
person  renewing  lease  in  own  name,  when  a  constructive  trustee,  ISOetseq., 

363,  378, 
reversion  tenant  for  life  o^  when  entitled  to  fines,  682, 
trustee  purchasing,  held  a  constructive  trustee,  186, 
trustee  when  empowered  or  bound  to  purchase,  366,  370, 
right  of  renewal,  trustee  may  not  sell,  182, 

where  corporation  being  lessors  have  sold  to  an  individual,  187, 
statutory  power  of  renewal,  365, 
successive  estates,  obligation  to  renew  not  necessarily  imposed  by  limitar 

tion  of,  363,  364, 
tenant  at  will  or  at  sufferance,  renewal  by  executor  of,  182. 
tenant  for  life,  renewal  by,  in  own  name,  181. 

or  other  person  having  limited  interest,  181,  182, 
where  holding  on  yearly  tenancy,  181. 
whep  regarded  as  trustee,  363,  378, 
when  liable  for  renewal  fines,  370. 
trustee,  renewal  by,  180  et  seq. 

he  cannot  renew  for  his  own  benefit,  ib. 

even  though  landlord  refuse  to  renew  to  c.  q.  t.,  183. 
nor  sell  right  of  renewal.  182, 
remedy  of  c.  q.  t.  against  purchaser  and  others  claiming  under  trustee, 

185. 
statutory  powers  of,  as  to  renewal,  &c.,  365,  366. 

EEIfTS  AND  PEOFITS. 

account  of,  when  directed  by  Court  of  Equity,  885  et  seq. 
charity,  against  trustees  for,  934  et  seq. 
complicated,  where  account  is,  886. 
death  of  accounting  party,  whether  directed  after,  886. 
doivress,  in  action  by,  890,  891. 
equitable  title,  where  plaintiff  recovers  on,  888,  801. 
form  of  order  for,  890. 
fraud,  in  case  of,  888,  891. 
infant,  in  action  by,  886,  888,  890,  891. 
legal  title,  in  respect  of,  886,  890,  891. 
mines,  in  respect  of,  886. 
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mistake,  in  cases  of,  887,  889. 

mortgagor,  against,  345. 

period  from  which  acconnt  directed,  887. 

tenant  for  life,  against,  371.    See  Tenant  foe  Life. 

timber,  in  respect  of,  886. 

trustee,  against  right  of  c.  q.  i.  to  674. 

trustee,  against,  who  has  purchased  trust  estate,  491. 
accumulation  of,  89  et  seq.    See  AccuMnLATiON  ;  Thelltjson  Act. 
adverse  possessor  hand  fide,  what  account  directed  against,  888,  889,  891. 
arrears  of  rent,  security  for,  when  possession  delivered  to  remainderman, 
686. 

what  recoverable  under  Statutes  of  Limitation,  875,  882  et  seq.,  890. 
assignee  of  trustee,  account  against,  890. 
cestui  que  trust  in  receipt  of,  is  bailiff  of  trustee,  881,  882. 
charitable  trusts,  account  when  directed  in  case  of,  934  et  seq. 

compromise  with  Attorney-General,  935. 

inconvenience,  bar  to  account  from,  934. 

mistake  of  trustees,  effect  of,  936. 
charity  estate,  of,  increasing  surplus,  how  applied,  161,  162. 
commission  on  receipt  of,  when  allowed,  632. 
constructive  trustee,  account  against,  when  directed,  185,  886  et  seq. 

accruer  of  title,  primd  facie  from  time  of,  889. 

but  not  further  back  than  six  years  before  institution  of  suit,  887,  889. 

when  directed  only  from  institution  of  suit,  888,  889. 
adverse  possession  hand  fide,  in  case  of,  888. 
laches,  in  case  of,  889. 
conversion  of  estate,  prior  to,  tenant  for  life  receives,  949. 
direction  to  pay,  whether  conferring  right  to  enjoyment  of  leaseholds  in 

specie,  299. 
dowress  allowed  to  proceed  in  equity  on  legal  title,  890. 
executor  when  accountable  for,  886. 
express  trust,  in  cases  of,  account  runs  from  time  when  rents  withdrawn,888. 

secus  where  trustee  ignorant  of  his  true  character,  889. 
fee  simple,  "rents  and  profits"  when  equivalent  to,  419,  420. 
form  of  order  to  account  for,  890. 
fraud,  a  gi-ound  for  ordering  an  account  of,  888,  891. 
impounding,  to  procure  renewal  of  lease,  379. 

infancy  of  plaintiff,  a  ground  for  ordering  an  account  of,  886,  888,  890. 
laches,  in  cases  of,  from  what  time  acconnt  directed,  889. 
Limitations,  Statutes  of,  right  to  account  how  affected  by,  889,  890. 
meaning  of  term,  419,  420. 

mortgagee  in  possession,  how  far  accountable  in  respect,  190,  191. 
mortgagor,  when  accountable  for,  345. 
occupation  rent,  trustee  when  charged  with,  491. 
person  to  acconnt,  890. 
portions  when  raisable  out  of,  419,  420. 

raisable  out  of,  when  vesting,  399,  400. 
interest  not  allowed  on,  410. 
purchase  by  trustee  for  sale  acconnt  of  profits  on,  491. 
rack  rent,  trustee  occupying  charity  land  charged  with,  542. 
receipt  of,  by  one  co-trustee,  225,  260. 
renewal  of  lease,  liability  of  trustee  to  account,  185. 

fines  for,  when  to  be  paid  out  of  rents,  366  et  seq. 
repairs,  trust  to  apply  rents  in  making,  577. 
RENUNCIATION. 

probate,  of,  197,  201,  202,  223.     See  Executob. 
trust  of,  not  permitted  after  acceptance,  251,  252. 
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allowance  for,  when  made  to  trustees,  491  et  seq.,  544,  546,  574,  575  ei  seq. 
upon  setting  aside  purchase  by  trustee  for  sale,  491,  492. 
to  tenants  ol'  charity  lands,  544. 
chapel,  trust  for  repairing,  effect  of,  538. 

direction  to  keep  in  repair,  how  to  be  carried  into  effect,  575,  576. 
infancy  of  beneficial  owner,  may  be  executed  notwithstanding,  575,  578. 
infant's  lands  upon,  may  be  made  out  of  his  personalty,  968. 

or  by  mortgage  or  sale  of  realty,  968,  969. 
lunatic's  lands,   upon,   may  be  made  out  of  his  personalty,  966.      See 

Lunatic. 
rebuilding,  whether  authorized  by  power  to  repair,  576. 
tenant  for  life,  by,  are  his  own  voluntary  act,  574. 

neglecting  to  repair,  cannot  be  interfered  with  by  trustees,  574. 
trust  to  apply  rents  in  making,  is  a  special  trust,  577. 
trustee,  when  justified  in  applying  trust  money  for,  504,  574,  575  et  seq. 

REPAYMENT. 

trustee  or  executor,  to,  when  ordered,  356. 

EEPUGNANCY. 

gift  over  when  void  for,  10. 

REPUTED  OWNERSHIP,  242  et  seq.     See  Bankeuptcy. 

REQUEST. 

direction  for  conversion  upon,  held  imperative,  948. 

purchase  to  be  made  at,  948. 

sale  to  be  made  at,  429,  430. 

words  of.  when  held  to  give  rise  to  a  trust,  131  ei  seq. 

"REQUIRED."  , 

to  lend,  317,  614. 
to  purchase,  328. 

RE-SALE. 

of  property  purchased  by  trustee  for  sale,  upon  what  terms  ordered,  492, 
493. 
RESERVED  BIDDING. 

assignee  selling  for  less  than  the,  434. 
RESIDUE. 

bequest  of — 

accumulation  void  under  Thellusson  Act  passes  under,  92. 
ademption  and  satisfaction,  doctrines  of,  apply  to  residuary  gifts,  405. 
lapsed  or  void  legacy  out  of  proceeds  of  sale  of  lands  when  passing 

under,  159,  160. 
portion,  is  regarded  as  satisfaction  of,  405. 

resulting  trust  of  proceeds  of  sale  of  land  does  not  pass  under,  159. 
unless  such  proceeds  directed  to  be  taken  as  personal  estate,  159. 
charity,  gift  to,  apportioned  as  between  pure  and  impure  personalty,  951. 
construction  of  viord  "residue  "  as  to  real  estate,  155,  156,  158,  159. 
conversion  of,  where  given  to  persons  in  succession,  298  et  seq.     See  CoN- 

VEESION. 

devise  of,  efiect  of,  155,  156.  158,  159. 

accumulations  void  under  Thellusson  Act,  whether  passing  under,  92. 

resulting  trust  in  real  estate  whether  passing  under,  159. 

trust  estate,  whether  passing  under,  226  et  seq. 
devisee  of,  takes  under  devise  or  trust,  where  no  trust  defined  by  will,  59. 
distribution  of  estate,  358,  592,  593. 
"executor,  residuary,"  meaning  of,  159. 
executor  who  is  residuary  legatee,  powers  of,  479,  480. 
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legatee  of,  and  next  of  kin,  distinction  between  claim'of,  to  undisposed  of 
interest  in  converted  property,  160. 

legatee  of,  overpaid,  when  bound  to  refund,  356,  357,  592. 

legatee  of,  takes  under  present  law  in  case  of  specific  bequest  with  insuffi- 
cient declaration  of  trust,  60. 

settlement  with  one  of  many  residuary  legatees,  effect  of,  357,  592. 

tenant  for  lite  of,  and  remainderman,  relative  rights  of,  298  et  seq.  See 
Conversion. 

RESIGNATION. 

incumbent,  of,  stipulation  for,  illegal,  105. 

RESTRAINING  ORDER.     See  Chaeging  Obder;  Distringas. 
under  5  Vict.  c.  5,  sect.  4,  971  et  seq. 
practice  as  to,  972. 

special  grounds  necessary  for  obtaining,  974. 
transfer  into  Court  ordered  notwithstanding,  982. 

RESTRAINT. 

alienation,  against,  98,  99. 

bad  generally  as  regards  equitable  estates,  98  et  seq.,  689,  693. 
lease,  in,  how  it  affects  powers  of  Court  to  make  vesting  order  with- 
out landlord's  consent,  1031  note  (d). 
anticipation  of  income  by  married  woman,  against,  693,  781  et  seq.     See 
Married  Woman. 

RESULTING  TRUST. 

Act  of  Parliament,  in  evasion  of,  not  implied,  166. 

advancement,  presumption  of,  on  voluntary  conveyance  to  wife  orchild,144. 
or  purchase  in  name  of  wife  or  child,  170  et  seq.    See  Advancement. 
appointed  fund  results  to  donee  of  power^  153. 

charge,  distinction  between, and  partial  trust,  146;  or  exception  fromgift,154. 
on  failure  of  charge  devisee  takes  benefit,  on  failure  of  trust  heir 
takes,  154. 
charities,  in  gifts  to,  161,  162.     See  Charity. 
chattel  interest  resulting  to  heir  devolves  on  heir's  personal  representatives. 

143. 
chattels,  on  delivery  of,  when  it  arises,  145. 
consideration,  nominal,  will  not  prevent,  144. 
conveyance  of  property  without  consideration,  upon,  144. 
to  wife  or  child,  presumed  to  be  an  advancement,  144. 
"by  son  to  father  to  facilitate  raising  of  money,  144. 
costs  and  expenses,  direction  that  devise  shall  be  allowed,  149. 
Crown,  in  favour  of,  when  it  arises,  22,  161. 

death  of  settlor  intestate  and  without  heir  or  next  of  kin,  in  case  of,  161. 
descent  of,  follows  course  of  descent  of  legal  estate,  823. 
executor,  for,  when  it  arises,  143. 
grantor,  for,  when  it  arises,  143,  284. 
heir  at  law,  for,  when  it  arises,  143,  149. 

heir  not  to  be  excluded  on  mere  conjecture,  147. 
intention  of  settlor  governs  decision  as  to,  146. 
investment  in  names  of  trustees  of  marriage  settlement  does  not  give  rise 

to,  145. 
joint  tenants,  on  voluntary  conveyance  by,  equitable  interest  results  in 

joint  tenancy,  144. 
land  devised  on  trust  to  sell,  undisposed  of  proceeds  result  to  heir 
not  to  executor,  149. 
notwithstanding  direction  that  proceeds  shall  be  considered  personalty, 
150. 
or  that  "  nothing  shall  result  to  the  heir  at  law,"  150. 
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whether  resulting  interest  devolves  as  realty  or  personalty,  150,  151. 
where  trusts  entirely  fail,  devolves  as  realty,  secus,  where  par- 
tially, 151. 
legal  estate,  hy  conveyance  or  other  disposition  of,  without  disposing  of 

equitable  interest,  143  et  seq. 
Limitations,  Statutes  of,  when  an  express  trust  within,  877. 
marriage  settlement,  under,  whether  it  arises,  145. 
mistake  by  grantor,  grantee  not  permitted  to  take  advantage  of,  145. 
money  to  be  laid  out  in  land,  undisposed  of  interest  in,  results  to 
next  of  kin,  152. 
who  take  as  realty  or  personalty  according  to  the  nature  of  the  prop- 
erty in  equity  at  the  time  when  it  results,  152. 
Papistry  Acts,  resulting  trust  not  presumed  where  forfeitable  under,  1G7. 
parol  e\idence  when  admissible  to  rebut  presumption  of,  59,  60,  147  et  seq. 
partial  trust,  declaration  of,  distinguished  from  charge,  146. 

on  declaration  of,  equitable  interest  undisposed  of  results,  146. 
where  words  raise,  by  implication,  surplus  does  not  result,  137. 
Patents,  Designs  and  Trade  Marks  Act,  1883,  effect  of,  167. 
personal  estate,  effect  of  residuary  bequest  of,  160. 
policy,  under  settlement  of,  providing  that  bonuses  should  not  vest  in 

trustees,  701. 
presumption,  by,  of  intention  of  settlor,  to  exclude  legal  owner  from  en- 
joyment, 144. 
presumption  of,  how  rebutted,  59,  60,  147  et  seq. ,  170. 

where  trust  appears  on  face  of  will;  65. 
purcliase  in  name  of  child,  wife,  or  near  relative,  170  et  seq.    See 
Advancement. 
raises  presumption  of  advancement,  170,  171. 

but  such  presumption  may  be  rebutted  by  evidence  tending  to 
support  resulting  trust,  175,  176. 
pturcliase  in  name  of  stranger,  163  et  seq. ;  resulting  trust  generally 
created  by,  163. 
copyholds  for  lives,  how  far  rule  applies  to  purchase  of,  165. 
joint  purchase,  the  rule  applies  to,  164. 

where  purchasers  contribute  equally,  joint  tenancy  implied,  164. 
where  unequally,  tenancy  in  common,  165. 
Papistry  Acts,  effect  of,  167. 

parol  evidence,  purchase  provable  by,  though  otherwise  expressed  in 
deed,  167. 
or  against  defendant's  denial,  168. 
or  after  death  of  nominal  purchaser,  aemble,  168,  169. 
but  evidence  must  be  clear,  168  ;  but  may  be  circumstantial 
merely,  ib. 
secus  where  purchase  by  agent  and  no  money  paid  by  principal, 
168. 
parol  evidence  to  rebut  presumption,  admissible,  169. 

subsequent  declarations,  effect  of,  170. 
purchase  in  evasion  of  Act  of  Parliament  or  for  giving  votes,  no  trust 

implied  on,  167,  168. 
ship,  purchase  of,  in  name  of  stranger,  166,  167. 
tenancy  in  common  implied  in  case  of  joint  loan,  164. 

or  where  two  possessed  of  mortgage  term  purchase  equity  of  re- 
demption, 164. 
unequal  contribution  by  purchasers,  effect  of,  165. 
relationship  of  parties,  how  far  a  material  consideration,  146,  147. 
sale,  trust  for,  as  to  proceeds  undisposed  of  under,  149. 
secret  trust  for  charity,  where  donee  agrees  to  hold  upon,  63. 
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RESULTING  TUVST^continued. 
settlor,  for,  when  it  arises,  143. 

on  death  of  e.  q.  t.  intestate  and  without  heirs,  qusere,  284. 
ship,  of,  formevly  not  implied,  166  ;  seims  since  recent  Acts,  166,  167. 
stock,  on  transfer  of,  145. 

technical  phraseology  not  regarded  in  face  of  contrary  intention,  146. 
time,  effect  of,  in  barring  presumption,  171. 
"  trust,"  conveyance  upon,  and  no  trust  declared,  148. 

"trust"  and  "trustee"  do  not  necessarily  exclude  a  beneficial  gift, 
148. 
uncertainty  of  objects  of  trust,  in  case  of,  1 33. 
unlawful  trust,  on  failure  of,  settlor  may  recover  property,  106. 
unlawful  trust,  secret  engagement  to  hold  upon,  resulting  trustfor  heir-at- 
law,  63. 
"voluntary  conveyance,  under,  144; 

conveyance  of  whole  estate  to  stranger,  as  to  effect  of,  quEere,  144  note  (b). 
votes,  on  purchase  for  giving,  not  implied,  167. 

"will,  where  no  trust  appears  on,  and  no  fraud,  devisee  takes  beneficially,  59. 
but  where  devisee  is  made  by  will  a  trustee  but  no  trust  declared  bener 
ficial  interest  results,  59,  60. 
where  trust  for  .stranger  declared  by  parol,  64,  65. 
written  instrument,  trust  resulting  under,  cannot  be  rebutted  by  parol,  149. 

EETAINER. 

charity  fund,  of,  by  trustee,  in  own  hands,  539. 
executor,  by,  of  balance  improperly,  992. 
of  costs,  986. 

of  statute  barred  debt,  590. 
of  surplus  estate,  338. 
executor's  right  of,  not  affected  by  abolition  of  distinction  between 
specialty  and  simple  contract  debts,  8.S1. 
but  ceases  upon  administration  of  estate  in  bankruptcy,  832. 
heir  at  law  or  devisee,  right  of,  to  retain  debt  how  affected  by  3  &  4  Will. 

4,  c.  104,  830,  and  note  (d). 
investment,  of,  by  trustees,  290  et  seq.,  328.    See  Conversion  ;  Invest- 
ment. 
personal  representative  of  insolvent  trustee,  by,  906. 
receiver,  by,  of  rents  in  his  hands,  339. 
solicitor,  of,  by  married  woman,  762. 
trust  funds,  of,  by  trustees  in  bankruptcy,  338. 

by  one  trustee,  co-trustee  should  not  permit,  292. 
trustee,  by,  of  beuefici&,l  interest  under  the  trust,  911,  912. 

EETIREMENT. 

representatives  of  trustee,  right  of,  to  retire  from  trusteeship,  672,  673. 
trustee  of,  from  ofSce,  Chap,  xxv.,  645 — 673  et  seq.     See  Eelinquish- 
MENT ;  New  Trustees. 
as  to  part  only  of  trust,  667. 

in  consideration  of  premium  or  in  favor  of  trustee  who  intends  to  com- 
mit breach  of  trust,  668. 
where  no  new  trustee  can  be  found,  671 . 
where  trust  has  become  complicated,  672. 

EETIRING  TRUSTEE.     See  New  Teitsteks. 

concurrence  of,  in  appointment  of  new  trustee,  not  necessary,  663,  664. 

duty  of,  to  see  that  new  trustee  is  appointed,  653  et  seq. ,  662. 

inquiries  to  be  made  of,  670,  706. 

meaning  of  term,  668. 

power  of,  to  appoint  new  trustees,  664. 

trustee  paying  fund  into  Court  under  Trustee  Relief  Act  is  a,  999. 
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Bankruptcy  Act  affects  chattels  in,  244. 

chose  in  action,  reversionary,  duty  of  trustees  as  to  getting  in,  288. 

married  woman's,  rights  of  husbands  in  respect  to,  740,  745. 
conversion  of,  in  favor  of  tenant  for  life,  305. 
investment  by  trustees  on  mortgage  of,  328. 
laches,  effect  of,  in  suit  to  set  aside  purchase  of,  872. 
legacies  paid  out  of,  vrhat  interest  payable  in  respect  of,  305. 
Limitations,  Statute  of,  operation  of,  as  against  reversioner,  866,  873,  875, 

876.     See  Eemaistdeeman. 
married  woman,  of,  740,  745,  955, 
mortgage  of,  whether  trustees  may  lend  on,  328. 
order  and  disposition  clause  applies  to,  244. 
portions  how  and  when  raised  out  of,  412. 
purchase  of,  by  father  in  name  of  child  presumed  to  be  an  advancement. 

171. 
purchase  of,  by  trustee,  improper,  505. 

by  trustee  of  leasehold  interest,  effect  of,  186. 
purchase-money  of,  apportionment  of,  as  between  tenant  for  life  and  remain- 
derman, 305,  565,  566. 
renewable  leaseholds,  of,  how  far  trustee  purchasing  is  constructive  trustee, 
186. 
power  and  duty  of  trustee  to  purchase,  366,  370. 
sale  of,  by  trustee  concurring  with  owner  of  prior  estate,  430. 
separate  use  as  to,  effect  of,  779. 
tenant  for  life  of,  rights  of,  as  regards  income,  682. 
title  to,  when  to  be  deduced  to  purchaser,  439,  440. 
trustee  purchasing,  when  a  constructive  trustee,  186. 

EEVERSIONEE.     See  Eemainderman. 

EEVOCABLE. 

trust,  22,  516.     See  Debt,  trust  for  payment  of. 

EEVOCATION. 

power  of,  given  to  trustees  by  name  does  not  survive,  612. 

voluntary  settlement,  of,  by  sale  for  value,  75,  76. 
not  by  subsequent  voluntary  deed,  75. 

will  of,  722. 
EOAD  BONDS,  investment  in,  326, 
EOBBEEY. 

trust  property,  of,  trustee  when  liable  for,  294, 

EOMAN  CATHOLIC  CHAEITIES,  549. 
EOMILLY'S  ACT  (52  Geo.  3,  c.  101),  927  el  acq. 

construction  of,  927. 

new  trustees  of  charity,  appointment  of,  under  Act,  851,  852,  929. 

proceedings  under,  851,  927  et  seq. 
EULES  OF  COUET,  1883. 

O.  xi  .      759. 

O.  xi.  r.  1  .      49  note. 

O.  xvi.  r.  16  .    .  474,  759. 

O.  xvi.  n-.  48  et  seq  .    .  910. 

O.  xvi.  r.  5  .    .  5910. 

O.  xlx.  r.  3  .    .  699. 

O.  xix.  i.  4  .    .  352,  618. 

O.  xix.  r.  15  .    .  55,  869,  887. 

O.  xxii.  rr.  17,  18  .    .  311. 

O.  XXV.  r.  5  .    .  352,  869. . 

O.  xxxii.  rr.  17,  18  .    .  308,  309. 
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O.  Ixv.  r.  27  (19)  .      1002. 

Supreme  Court  Funds  Rnles,  1884,  1005. 

ST.  LEONARDS'  (LORD)  ACT  (22  &  23  Vict.  c.  35).     See  Statttes. 
advertisement  for  creditors  under,  362. 
charge  of  debts  or  legacies,  effect  of,  464,  467  et  seq. 
iuTestment  under,  307. 

petition  under,  for  adTice,  &c. ,  352,  618  ei  seq. 

power  of  attorney,  trustee  paying  under,  when  exempt  from  liability,  354. 
receipts,  power  of  trustees,  &c.,  to  give,  451. 

SALARIES. 

augmentation  and  reduction  of,  by  governors  of  charities,  538. 

SALARY. 

allowance  of,  to  trustee,  631,  632. 

does  not  cease  on  institution  of  suit,  631. 

does  not  exclude  allowance  for  expenses,  637. 
bailiff  of  trustee,  allowed  to,  633. 
direction  to  allow,  trust  when  created  by.  641. 
management  of  business,  for,  not  allowed  to  trustee,  491. 

SALE. 

administrator,  by,  467,  468. 

administrator  disabled  from  purchasing  trust  property,  490. 

agent,  mode  of  conducting  sale  by,  435. 

trustee  for  sale  cannot  purchase  by  means  of,  or  as  agent  for  another, 
486. 
apportionment  of  purchase-money,  430. 
auction,  by,  advertisements  by  trustees  in  case  of,  434,  435. 

buying  in  at,  when  trustees  justified  in,  437. 

conditions  of  .sale  as  to,  435,  436. 

duty  of  trustee  to  sell  by,  423. 

lots,  trustees  may  sell  in,  437. 

trustees  for  sale  cannot  purchase  at,  485,  489. 
breach  of  trust  by  sale  at  inadequate  value,  424. 

sale  of  property  purchased  in  breach  of  trust,  472  note  (c). 

sale  which  is  a,  cannot  be  specifically  enforced,  423. 
buying  in  property  at,  duty  of  trustees  as  to,  437. 
cestui  que  tmst,  by,  to  trustee  when  upheld,  487,  488. 

conditional  contract  by,  423,  424. 

trustee  selling  bound  to  consult  interests  of,  423. 
charge  of  debts  on  realty,  to  give  effect  to,  461  ei  seq. 
charges,  trustee  may  sell  subject  to,  435. 
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charity  lands,  of,  539,  540,  930. 

chattels,  of,  by  executor,  477  ei  seq. 

cheque,  trustee  justified  in  accepting  payment  of  deposit  by,  437. 

completion  of,  by  trustee,  440,  441. 

conditions  of,  on  sale  by  trustees,  what  are  proper,  435,  436. 

contract  of — 

approval  of  Court,  must  be  with,  after  institution  of  suit,  422. 

cestui  que  trust,  by,  how  usually  entered  into,  423. 

conditional  on  approval  of  Court,  mode  of  entering  into,  422  et  seq. 

conversion  effected  by,  939,  943. 

death  of  purchaser  without  heir  after  payment  but  before  conveyance, 
effect  of,  583. 

effect  of,  in  equity,  141,  142,  939,  943. 

estate  contracted  to  be  sold,  included  in  general  devise,  233. 

executor,  by,  as  to  real  estate,  467. 

empowered  to  convey  estate  contracted  to  be  sold,  1011. 

implied  trustee,  vendor  is,  for  purchaser,  141,  1011,1012;  but  saJ  mode 
only,  142,  233. 

rescission  of,  powers  of  trustees  as  to,  437. 

specific  performance  of,  against  trustee,  423,  429,  441. 
conveyance  by  trustee  for  sale — 

covenants  in,  438,  441  et  seq. 

"grant,"  use  of  word,  in  operative  part,  441. 

parties  to,  447. 
costs  and  expenses  of  trustees,  to  raise,  451. 
co-trustee,  to,  improper,  503. 
co-trustees,  responsibility  of,  for  sale,  424. 
Court,  by,  conduct  of,  to  whom  given,  450. 

how  far  conversion  of  property  effected  by,  151,  152,  951. 

jurisdiction  of,  to  order  sale  or  mortgage,  427. 

sanction  of,  to  sale  when  necessary,  422,  449. 
•    Crown  debt,  under  extent  for,  817. 
decree  for,  equitable  interests  when  bound  by,  1010. 

makes  legal  owner  a  trustee  within  Trustee  Act,  1025,  1040. 
deposit  on,  trustees  should  not  leave  in  auctioneer's  hands,  448. 

trustees  purchasing  may  pay,  501. 
devise  upon  trust  to  sell  passes  the  fee,  21 3, 
devisee,  by,  of  real  estate  charged  with  debts,  465,  469,  470. 
different  trusts,  of  property  held  on,  430. 
disclaiming  trustee,  purchase  of  trust  property  by,  485,  490. 
discretion  of  trustee  cannot  be  questioned  by  purchaser,  426. 
Drainage  Acts,  charge  under,  effect  of,  on  exercise  of  power  of  sale,  428. 
duration  of  trust  for  sale,  425. 

equitable  interest,  of,  information  to  be  given  by  vendor,  707. 
equity  of  redemption,  of,  by  trustee  subject  to  mortgage,  427. 
execution  creditor  may  purchase  on  sale  by  sheriff,  490. 
executor,  by,  of  assets,  when  effectual,  477  ei  seq.     See  Executoe. 

of  real  estate  charged  with  debts,  466,  467,  469. 
executor,  disability  of,  to  purchase  trust  property,  490. 
extinguishment  of  trust  for  sale,  425. 
foreign  property,  of.  jurisdiction  to  order,  49. 
heirlooms,  of,  under  Settled  Land  Act,  566,  567,  684. 
injunction  to  restrain  improper  sale  by  trustee,  435,  855. 
judgment  creditor,  when  entitled  to  enforce  judgment  by,  812,  814. 
lands  abroad,  of,  jurisdiction  to  order,  49. 
lease,  trustee  for  sale  may  not  grant,  425. 
leaseholds,  of,  title  to  be  deduced  on,  438,  439. 
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lots,  in,  right  of  purchaser  to  abstract  of  title,  440. 

lots,  trustees  may  sell  in,  437. 

lunatic's  estate,  of,  when  authorized,  964.     See  LUNATIC. 

market  overt,  in,  860,  893. 

mines,  sale  of,  apart  from  surface,  433. 

sale  of  surface  apart  from,  432,  433. 
mortgage,  trust  for  sale  will  not  in  general  authorize,  425,  426. 

trust  to  mortgage,  does  not  authorize  sale,  426. 
mortgagee,  by,  by  virtue  of  recent  Act,  331  note  (c),  431,  432. 
mortgagee  may  purchase  mortgaged  property,  490. 
option  of  purchase,  trustee  should  not  lease  with,  425. 
partition,  in  lieu  of,  effect  of,  151,  152.     See  Partition  Acts. 
partition  not  authorized  by  power  of  sale,  427. 
payment  of  debts,  for,  450. 

personal  estate,  trust  for  sale  on  its  insufficiency  for  debts,  450,  451. 
portions,  to  raise,  413,  418  et  seq. 
possession  to  purchaser,  when  to  be  given,  441. 
postponement  of,  by  trustees,  under  power  to  that  effect,  290.' 
power  of— 

consent  to  exercise  of,  604. 

control  of  Court  over  exercise  of,  613. 

discretionary,  purchaser  cannot  question  exercise  of,  426. 

Drainage  Acts,  charge  under,  effect  of,  on  exercise  of  power,  428. 

executory  trust,  when  Court  will  insert  power  of  sale  in  settlement 
under,  127  et  seq. ,  429. 

implied,  where,  by  charge,  213,  418,  466,  467,  469. 

over  real  estate  covenanted  to  be  settled  on  trusts  of  personalty, 434. 

mortgage,  in,  431,  432.     See  Mortgage. 

mortgage  with  powers  of  sale,  whether  authorized  by  power  to  mort- 
gage, 426,  427. 
whether  by  power  to  raise  money  by  sale  or  mortgage,  426. 

partition  whether  authorized  by,  427. 

personal  representative  of  surviving  trustee  is  now  competent  to  exer- 
cise, 233. 

receipts,  whether  it  implies  power  to  give,  460. 

Settled  Estates  Act,  general  power  when  conferred  under,  622. 

settlement,  in,  effect  of  usual  power,  427. 

not  necessary  to  be  inserted  since  Settled  Land  Act,  1882,  429. 

time  within  which  power  should  be  exercised,  468,  605,  606. 

trustee  when  bound  to  exercise,  613. 

usual  power,  whether  it  is,  under  executory  trust,  127. 

under  covenant  to  settle  realty  similarly  to  stock,  where  power  of 
varying  securities,  130. 
preliminaries  to  sale  by  trustees,  424. 

propriety  of,  by  trustees,  purchaser  when  bound  to  see  to,  450,  451. 
purchase  of  trust  property  by  trustee  for  sale,  484  et  seq.    See  Purchase. 
purchase-money,  payment  of,  to  person  who  has  ceased  to  be  owner,  705. 

to  trustees  how  to  be  made,  447,  448. 

purchaser  when  bound  to  see  to  application  of,  451  et  seq. 

unpaid,  lien  of  vendor  for,  714. 
purchaser  whether  bound  by  trust,  246,  857  et  seq.    See  Purchaser. 
receipt  of  purchase-money  by  trustees,  447,  448,  473. 

power  to  give  receipts,  450  et  seq.    See  Receipt. 
request  for,  how  to  be  testified,  429. 

reversion,  sale  of,  in  concurrence  with  owner  of  prior  estate,  430. 
Settled  Land  Act,  1882,  under  powers  of,  428,  429,  555  et  seq.    See  Set- 
tled Land  Acts. 
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effect  of  Act  on  powers  of  sale  arising  under  charge  of  debts,  470. 
solicitor,  liability  of  trustees  for  Acts  of,  474,  475. 
specific  performance  of  contract  for,  423.     See  Specific  Pekfoemanck. 

not  enforced  if  involving  breach  of  trust,  423. 

not  -where  proper  request  for  sale  not  obtained,  429. 

whether  when  involving  hardship,  441. 
succession  duly  attaching  on  property  does  not  prevent  trustees  making 

good  title,  440,  441. 
survivorship  of  trust  for  sale,  430,  431. 
surviving  partner,  purchaser  of  trust  property  by,  490. 
tenant  for  life,  by,  under  Settled  Land  Act,  1882,  428,  429. 

sale  by  trustees  with  concurrence  of,  430,  470. 
timber,  sale  of,  by  trustees  apart  from  estate,  432,  433. 
time  for  sale,  reasonable  time  allowed,  424,  457,  458. 

"after  death  of  A.,"  trust  for  sale,  430. 

"convenient  speed,"  trust  to  sell  with,  424. 

limited  period,  trust  to  sell  within,  424,  425. 

portions,  in  order  to  raise,  412  et  seq.,  417,  418,  420. 

trustees  neglecting  to  sell,  held  liable  for  depreciation,  424. 
title,  commencement  of,  438. 

condition^  as  to,  on  sale  by  trustees,  435,  436. 

investigation  of,  by  trustees  before  sale,  432. 

objection  to,  on  ground  of  improper  appointment  of  trustees,  663. 

production  of  documents  of,  Covenants  to  be  entered  into  as  to,  438, 
442  et  seq. 

purchaser,  to  be  deduced  to,  438  et  seq. 

trustee  may  do  all  reasonable  acts  for  clearing  title,  440. 
tortious  sale  of  laud  by  trustee,  remedy  for,  902. 
trust  for — 

administration  action,  how  affected  by,  449. 

assign  ot  trustee  when  competent  to  execute,  603. 

consent  required  to  exercise  of,  under  Settled  Land  Acts,  623  et  seq. 

debts,  for  payment  of,  effect  of,  450. 

extinguishment  of,  425. 

fee  simple  conferred  by,  213. 

heir  of  settlor,  attaches  to,  where  no  trustee  named,  834. 

heir  of  trustee  when  competent  to  exercise,  230.     See  Heie. 

legal  estate  passing  under  devise  upon,  213. 

ministerial,  whether,  or  arbitrary,  18. 

mortgage  not  authorized  by,  425,  426. 

personal  representative  of  trustee,  exercisable  by,  233. 

power  of  sale  distinguished  from,  451. 

restriction  on  exercise  of,  under  Settled  Land  Acts,  626. 

special  trust,  is,  and  not  use  within  Statute  of  Uses,  210. 

survives,  430,  431. 

time  within  which  trust  should  be  executed,  424,  457,  458,  601. 
trustee,  by,  to  co-trustee  improper,  503. 

trustee  for — 

"absolutely  entitled,"  is,  within  Lands  Clauses  Act,  447. 
action  instituted,  suspends  exercise  of  powera  of,  597. 
advantage,  duty  of  trustee  to  sell  to,  423. 
attested  copies,  when  trustees  must  give,  443. 
auction,  Court  will  not  authorize  trustee  to  bid  at,  489. 
charge,  may  apply  purchase-money  in  paying  off,  594. 
concurrence  by,  in  sale,  with  other  vendors,  430,  435. 

advice  or  sanction  of  Court,  how  obtainable,  619,  620. 
contract  by,  423,  429,  437,  441.     See  mpra,  contract. 
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conveyance  by,  concurrence  of  c.  g.  t. ,  -when  necessary,  447. 
grant,  effect  of,  441. 

power  of  attorney,  form  of,  on  assignment  of  chose  in  action,  446, 
447. 
costs  and  expenses  of,  451. 

covenants  on  sale  by,  -what  to  be  entered  into,  441  et  seq. 
indemnity,  for,  against  breach  of  covenants,  444,  445. 
production  of  title  deeds,  as  to,  438,  442  et  seq. 
statutory,  implied  in  conveyance,  442. 
title,  for,  441,  442. 
delegation  of  trust  by,  424,  471. 
discharge  of  mortgage  on  settled  estate  by,  594. 
discretion  of,  sale  at,  purchaser  cannot  question  its  exercise,  426. 
enquiries  to  be  answered  by,  448. 

lease,  trustee  for  sale  may  not  in  general  grant,  425,  595. 
limited  interest,  of,  may  concur  in  sale  of  whole,  594. 
married  woman  trustee  can  exercise  discretion,  34. 
mode  of  conducting  sale,  423. 
mortgage,  trustees  for  sale  have  no  power  to,  425  ;  but  may  sell  to  pay 

off,  594. 
neglecting  to  sell,  held  liable  for  breach  of  trust,  903. 
one  trustee,  payment  to,  355,  356. 
partition,  not  authorized  to  make,  427. 
purchase  of  trust  property  by,  484  et  seq.    See  Purchase. 
purchaser  from,  when  bound  to  see  to  propriety  of  sale,  450,  451;  or 

application  of  purchase-money,  451  et  seq. 
quantity,  whether  trustee  may  sell  larger,  than  trust  requires,  451. 
receipt  of  purchase-money  by,  447,  448, 450  et  seq.,  473.     See  Eeceipt. 
Settled  Land  Acts,  powers  of  trustee  how  restricted  by,  626. 
single  trustee,  payment  to,  justifiable,  355,  356,  663. 
solicitor  receiving  purchase-money,  liability  of  trustee,  474,  475. 
surviving  trustee  can  make  a  good  title,  430. 

notwithstanding  there  be  power  to  appoint  new  trustees,  431. 
tenant  for  life,  trustee  should  not  sell  to  gratify,  428. 
tenant  for  life,  whether  trustee  may  sell  to,  317  note  (o). 
time  for  sale,  424,  425,  430,  457,  458.     See  supra,  time. 
title,  bound  to  show  good,  432. 
value  of  property,  duty  of  trustee  to  ascertain,  424. 
vesting  order  in  aid  of  decree  for,  1041. 
SALMON  FISHING. 

grant  of,  by  Crown,  to  trustees,  190. 
SATISFACTION,  401  ct  seq. 

ademption,  distinguished  from,  401,  408. 

contingent  legacy  is  not  a  satisfaction  of  previous  vested  interest,  407. 
covenant  to  settle  property,  of,  by  subsequent  advance,  401  et  seq. 
debt,  of,  by  subsequent  legacy,  405  note  (6),  406,  407. 
direction  for  payment  of  debts  negatives  presumption  of,  407. 
doctrine  of,  explained,  401,  402. 

election  arises  in  cases  of,  but  not  in  oases  of  ademption,  408. 
land,  covenant  to  settle,  not  satisfied  by  settlement  of  money,  405. 
parents  and  persons  in  loco  parentis,  doctrine  of,  applies  only  to,  402. 
partial,  by  legacy  of  smaller  amount  than  that  agreed  to  be  settled,  405,  407. 
presumption,  is  matter  of,  only,  403. 
residuary  gift,  may  operate  by  way  of,  405. 

son,  legacy  to,  not  a  satisfaction  of  interest  of  son's  children,  406. 
SAVINGS  BANK. 

trust,  not  affected  by  notice  of,  32. 
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charge  of  miscondnct  on  part  of  trustee  is  not,  847. 

SCHEME,  535,  615,  929.     See  Charity. 

SCHOOL. 

chapel  for,  trust  of,  how  to  he  administered,  531. 
Endowed  Schools  Act,  1869,  provisions  of,  537. 

"free  grammar  and  free  school,"  trust  for,  how  to  be  administered,  536. 
trust  for  poor  applied  to  school  house,  538. 
trustees  of,  religious  opinions  of,  533. 
SCHOOLMASTER. 

ejectment  of  person  ceasing  to  be,  537,  932  note  (e). 

removal  of,  proceedings  for,  under  Charitable  Trusts  Acts,  933. 

under  Eomilly's  Act,  cannot  be  taken,  929. 
salary  of,  augmentation  or  reduction  of,  by  governors  of  charity,  538. 
trust  for  "finding  a  master,"  how  carried  into  effect,  537,  538. 
SCOTLAND. 

chose  in  action,  no  survivorship  of,  by  Scotch  law,  347. 
deposit  of  deeds  in,  creates  no  lien,  48. 
equities  in  re-spect  of  lands  in,  administered  here,  48. 
executors  here  not  bound  to  know  the  law  of,  347. 
real  securities  in,  whether  trustees  may  invest  on,  313,  329. 
Thellusson  Act,  formerly  excepted  from,  94;  secus  now,  94. 
Trustee  Act,  excepted  fi-om,  1039. 
SECRET  EQUITY. 

party  having,  standing  by,  may  be  precluded  from  setting  up,  716. 
SECRET  TRUST. 

charity,  for,  heir  at  law  may  Compel  disclosure  by  devisee,  63. 

devise  of  legal  estate  is  good,  but  equity  acts  on  conscience  of  devisee, 
66. 
charity,  for  grantor  of  lands  to,  96.  , 

discovery  as  to,  trustee  bound  to  give,  63,  64. 
parol  evidence  to  prove,  when  admissible,  62. 

trust  must  be  communicated  to  trustee  in  testator's  lifetime,  and  he 

must  accept  same,  62. 
if  not,  legatee  is  trustee  for  next  of  kin,  62. 
fraud,  in  cases  of,  61. 

joint  tenants,  statements  in  will  of  one  not  sufficient  to  affect  survi- 
vor, 62,  63. 
unlawful  trust,  devisee  will  not  be  allowed  to  take  but  trust  results  for 
heir  at  law,  63. 
SECRETARY. 

company,  of,  cannot  make  a  profit  by  his  trust,  279. 

SECRETARY  OF  STATE. 

not  trustee  as  to  monies  in  his  hands,  642. 

SECURITY. 

agent,  from,  trustee  not  called  upon  to  require,  256. 
cestui  que  trust,  by,  on  taking  possession,  686,  687. 
company,  issued  by,  transferee  of,  by  what  equities  affected,  687,  688. 
marshalling  securities,  as  between  purchasers,  719. 
money,  gift  of,  in  will  may  pass  mortgage  in  fee,  228. 
negotiable,  when  capable  of  being  followed,  240,  241,  892,  893. 
personal,  trust  money  should  not  be  invested  or  continued  in,  290,  291. 
power  to  invest  in  securities,  will  not  authorize  purchase  of  shares,  319. 
promissory  note  is  not,  but  merely  evidence  of  debt,  306. 
real  securities,  investment  in,  by  trustees  when  authorized,  308,  312.     See 
Investment. 
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SECURITY— continued. 

tolls  and  road  bonds  are,  326. 
refund,  to,  when  required  from  recipient  of  money,  348. 
safe  custody  of,  by  trustees,  295. 
shares  in  railway  are  not,  319. 

tenant  for  life  of  renewable  leaseholds,  by,  where  fine  paid  by  remainder- 
man, 374,  377,  378. 
terminable  securities^  what  are,  320. 
trustee  required  to  give,  for  due  execution  of  trust,  854. 
vary  securities,  power  to,  318,  323,  460;  a  "usual  power,"  ISIE. 

SEISIN. 

curtesy,  what,  required  to  give,  723,  733  et  seq. 
equitable,  723. 

revocation  of  will  by  disturbance  of,  722. 
ex  parte  maternd,  823. 
infants  of,  ex  parte  maternd  of  leaseholds  for  lives  may  be  changed  to  seisin 

ex  parte  paternd,  968. 
possessio  fratris  of  a  trust,  723. 

SELECTION. 

power  of,  not  interfered  vrith  by  Court,  615. 

SEPAEATE  USE,  753  et  seq.     See  Makkikd  Woman. 

SEQUESTRATION. 

corporation,  against,  937. 

equitable  execution  by,  813. 

rents,  of,  ordered,  where  tenant  for  life  of  leaseholds  refuses  to  renew,  379. 

SERVICE. 

investment,  under  general  orders  of  Court  as  to,  309. 
jurisdiction,  on  person  out  of,  49,  1034. 
motion  for  payment  into  Court,  of  notice  of,  977. 
petition  for  advice  of  Court,  of,  618,  619. 
Trustee  Act,  under,  1033. 

SET  OFF,  698  et  .■^eq. 

agreement  for,  when  presumed  in  equity,  699. 

army  agent,  by,  against  proceeds  of  officer's  commission  in  his  hands,  708. 

assignee  of  debt  bound  by  set  off  against  assignor,  687. 

assignor,  between,  and  trustee,  does  not  affect  assignee,  695  note  (6). 

banker  and  customer,  between,  698  et  seq.,  895. 
tru.st  account  and  private  account,  895. 

bankrupt  co-trustee,  against,  to  prejudice  of  solvent  co-trustee,  913. 

bankrupt  trustee  entitled  to  beneficial  interest,  against,  912. 

costs,  for,  how  affected  by  solicitor's  lien,  696. 

costs,  solicitor  may  set  off,  in  accounting  for  receipts  to  trustees,  641. 

damages,  mere  right  to,  cannot  be  set  off  against  debt,  701. 

debt  of  trustee,  for,  against  his  costs,  635. 

defaulting  trustee  cannot  set  off  a  gain  against  a  loss,  907,  908. 

equity,  in,  may  be  though  not  at  law,  699. 

cross  demands  must  one  or  both  he  equitable,  699. 
must  not  be  in  autre  droit,  699  et  seq. 

legatee  and  executor,  between,  696,  699. 
SETTING  ASIDE. 

deed,  costs  of  action  for,  989,  990. 

deed,  creditors',  77  et  seq. 

purchase  of  trust  property  by  trustee,  484  et  seq.     See  Puechask 
SETTLED  ACCOUNT, 

opening,  against  solicitor  trustee,  630. 
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SETTLED  ESTATES  ACT. 

general  powers  of  sale  or  leasing  when  granted  under,  621. 
improvements,  application  of  purchase  money  in,  504. 
investment  of  purchase-money  under  powers  of  Settled  Land  Act,  562. 
leaseholds  which  tenant  for  life  entitled  to  enjoy  in  specie,  purchase-monev 
of,  how  to  be  dealt  with,  299.  r       ,  r  j 

powers  of,  how  affected  by  Settled  Land  Acts,  621.  622. 
trustees  when  proper  persons  to  apply  to  Court  under,  590,  677  note  {a). 

SETTLED  LAND  ACTS,  1882,  1884,  Chap,   xxir.,   550—579  ;  Chap,   xxiii 
sect.  2,  621—626. 
action  for  execution  of  trusts,  decree  in,  does  not  prevent  exercise  of  powers, 

scmhie,  557. 
Agricultural  Holdings  Act,  1883,  application  of  money  in  improvements 

under,  563,  564. 
assignee  not  affected  by  exercise  of  powers,  555,  556. 
assignment,  powers  under  Act  incapable  of,  555. 
base  fee,  owner  of,  may  exercise  powers  of  Acts,  553. 
capital  money  arising  under  the  Acts,  definition  of,  561,  562. 
devolution  of,  as  land  or  personalty,  564,  566,  567,  571. 
investment  of,  562  et  seq. 

application  for,  how  to  be  made,  564. 
payment  of,  to  trustees,  552,  564,  565 ;  or  into  Court,  564. 
purchase  of  land,  when  to  be  applied  in,  565,  571. 
charge  of  debts,  powers  of  sale  or  mortgage  by  virtue  of,  how  affected  by 

Acts,  47Q.  471. 
chattels,  .sale  of,  566,  567.     See  infra  heirlooms, 
conveyance  by  beneficial  owner,  parties  to,  685,  686. 
conveyance  of  land  purchased  under  provisions  of,  568,  571. 
costs  payable  by  trustees  out  of  purchase  money,  571. 
Court,  powers  of,  under  Acts,  560,  566,  568  ctseq.,  620. 

direction  of,  how  obtainable,  620,  621. 
Crown  entitled  in  reversion  bound  by  exercise  of  powers,  553. 
curtesy,  tenant  by,  exercise  of  powers  of  Acts  by,  553  note  (e),  554. 
enfranchisement,  power  of,  conferred  by  Acts,  555. 
exchange,  power  of,  conferred  by  Acts,  555,  557. 

expenses  incurred  under,  trustee  may  reimburse  himself  for,  636. 
fines  on  granting  of  leases  are  capital  monies.  561  note  (J). 
heirlooms,  566,  567,  684. 

directions  for  disposal  of,  where  mansion  house  sold,  560  note  (a), 
proceeds  of  sale  of,  are  capital  money  under  Acts,  566,  684. 

but,  senible,  do  not  devolve  as  land  but  as  personalty,  566,  567.. 
sanction  of  Court  required  to  sale  of,  566,  684. 
improvements,  application  of  trust  money  in,  505,  560,  561,  563,  575. 

definition  and  enumeration  of,  560  note  (b). 
infant,  exercise  of  powers  of  Acts  on  behalf  of,  554,  569,  575. 
investment  under,  of  nionies  liable  to  be  laid  out  in  land,  311,  312,  562;. 

of  nionies  paid  into  Court  under  Acts  of  Parliament,  562. 
leasehold,  proceeds  of  sale  of,  how  to  be  dealt  with,  565,  566. 
leases,  powers  as  to  granting,  conferred  by  Acts,  555,  557. 
lunatic,  exercise  of  powers  on  behalf  of,  552,  558. 
mansion  house,  lease  or  sale  of,  consents,  &c.,  necessary  to,  560. 
married  woman,  exercise  of  powers  by,  569. 
where  married  woman  an  infant,  569. 
not  prevented  by  restraint  on  anticipation,  788. 
mines,  power  of  tenant  for  life  to  work,  190,  432 ;  to  scill,  433  ;  to  lease, 
555,  682,  683. 
purchase  of,  out  of  capital  monies  arising  under  Acts,  563. 
mortgage,  power  of  tenant  for  life  to  make,  557,  558. 

■  t  33   LAW   OF   TRUSTS. 
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SETTLED  LAND  ACTS— continued. 

notice  to  trustees  of  intention  to  exercise  powers,  when  to  be  given.  557. 
,  general  notice  is  now  sufficient,  558  ;  except  as  respects  mortgage  or 
charge,  ib. 
mode  of  giving,  557. 
number  of  trustees  to  receive,  557,  558. 
period  of,  557  et  seq. 

purchaser  not  bound  to  inquire  as  to  giving  of,  558,  559. 
waiver  of,  by  trustees,  558,  559. 
partition,  power  to  concur  in,  conferred  by  Acts,  555,  557. 
powers  conferred  by  Acts  generally,  555.     See  infra,  tenant  for  life. 

restriction  imposed  by  Acts  on  powers  of  trustees,  621. 
purchaser  under.  Inquiries  to  be  made  by,  559. 
remainderman,  provisions  for  protection  of,  556,  557,  565,  566. 

protection  afforded  to,  is  unsubstantial,  559. 
reversionary  interest,  application  of  purchase  money  of,  299  note  (6),  565, 

566. 
sale,  powers  of,  conferred  by  Acts,  428,  429,  555  et  seq. 
Settled  Estates  Act,  powers  of,  how  affected,  621,  622. 
"settled  land,"  within  meaning  of  Acts,  what  is,  552. 
settlement,  definition  of,  550  note  (a). 

powers  of,  may  be  exercised  in  addition  to  powers  of  Acts,  556,  569,  621. 
consents  required  to  exercise  of,  622  et  seq. 
shares,  where  settled  property-  divided  into,  powers  how  exercisable,  622, 

623. 
solicitor  for  trustees,  notice  to  be  given  to,  557. 
surrenders,  power  to  accept,  conferred  by  Acts,  555. 
tenant  for  life — 

bankruptcy  of,  eflfect  of,  on  exercise  of  powers,  622. 

consent  of,  to  exercise  of  powers  by  trustees  when  necessary,  470,  471, 

622. 
contract  by,  not  to  exercise  powers,  is  void,  555. 
definition  of,  under  Act,  553,  622 :  what  persons  are  within,  554,  555, 

622,  623. 
forfeiture,  exercise  of  powers  by,  does  not  occasion,  556. 
infant,  exercise  of  powers  on  behalf  of,  554,  569,  575. 
lunatic,  exercise  of  powers  on  behalf  of,  552,  558. 
married  woman,  exercise  of  powers  by,  569. 
powers  of,  under  Acts,  generally,  129,  428,  429,  436,  553,  555. 

cannot  be  assigned,  555  ;  are  cumulative,  556. 
several  persons  together  may  constitute,  622. 
but  consent  of  one  is  sufBcient,  623. 

trustee,  is,  in  relation  to  exercise  of  his  powers,  436,  437,  556,  557. 

will  not  be  appointed,  for  purposes  of  Acts,  41,  552,  666. 

tenant  in  fee  with  executory  limitation  over  may  exercise  powers  of,  553, 

554. 
tenant  in  tail  may  exercise  powers  of,  553,  554. 

secus  of  estates  given  for  public  services,  553. 
tenant  pur  autre  me  may  exercise  powers  of,  553,  554. 
timber,  power  of  tenant  for  life  to  cut,  109,  502  note  (e),  574  note  (/)  578. 
trust  for  sale,  exercise  of  powers  where  settlement  contains,  570,  236,  624, 
et  seq. 

trustees  for  purposes  of— 
appointment  of,  551,  552. 
by  Court,  551,  552. 

discretion  of  Court,  how  to  be  exercised,  551. 
to  receive  money  under  Lands  Clauses  Acts,  565. 
settlement  should  contain  express  appointment,  551. 
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SETTLED  LAND  ACTS— continued. 

consent  of,  when  required  to  exercise  powers,  560. 

conveyance,  how  far  bound  to  see  to  suflSciency  of,  567,  568. 

definition  of,  550,  551 ;  who  are  within,  552. 

discretion,  exercise  of,  by  trustees  when  required,  565. 

executors  having  power  to  sell  settled  lands  are.  55t. 

indemnity  to,  giving  consent,  &c.,  to  exercise  of  powers,  559,  567,  668. 

independent  persons,  must  be,  666. 

notice  to,  of  intention  to  exercise '  powers,   557  et  seq.     See  supra, 

notice, 
number  of,  to  whom  capital  monies  to  be  paid,  552,  553,  567. 

to  whom  notice  to  be  given,  557,  558. 
propriety  of  sale,  not  bound  to  enquire  as  to,  unless  on  suspicion  of 

fraud,  559. 
receipt  of,  567. 

tenant  for  life  will  not  be  appointed,  41,  552,  666;  nor  his  solicitor, 
'  666. 
title,  when  not  liable  to  see  to,  567,  568. 

SETTLEMENT. 

bankruptcy,  settlor  cannot  settle  own  property  with  trust  to  go  over  on, 

except  on  marriage,  98. 
convei-sion  of  land  or  money  under  trusts  of,  939  et  seq.    See  Conversion. 
conveyance  upon  trusts  of,  how  to  be  framed,  506. 
covenant  or  agreement  to  settle  property,  effect  of,  140,  141. 
avoidance  of,  as  against  trustee  in  bankruptcy,  80. 
execution  creditor  of  settlor,  rights  of,  as  against  c.  q.  i. ,  224. 
satisfaction  of,  by  subsequent  advance  by  parent,   401  et  seq.     See 

Satisfaction. 
trustee  under  settlement  entitled  to  assume  due  performance  of,  207. 
definition  of,  under  Settled  Land  Acts,  550  note  (a). 
equity  of  married  woman  to,  740  et  seq.     See  Married  Woman. 
executory  trust  for,  how  carried  into  effect,  507,  508.     See  Exectttory 

Trust. 
failure  of  c.  q.  t,  whether  settlor  can  claim  benefit  of,  284. 
impeachable,  trustee  should  assume  validity  of,  until  actually  impeached, 

286. 
infant  married  woman,  by,  confirmation  of,  by  her  while  covert,  766. 
inoperative,  trustees  of,  ordered  to  reconvey,  360. 
judgment  debt,  onus  of,  thrown  on  unsettled  estates,  718. 
leaseholds,  of,  does  not  per  se  imply  a  direction  to  renew,  363. 
limitations  in,  to  trustees  to  preserve,  &c.,  object  of,  380  et  seq. 
marriage  articles,  construction  of  executory  trusts  in,  112  et  seq.     See  Ex- 
ecutory Trust. 
married  woman,  by,  of  own  property,  restraint  on  anticipation  in,  inef- 
fectual as  against  creditors,  769,  787. 
new  property,  of,  on  old  trusts,  54. 

personalty,  of,  cannot  be  made  so  as  to  correspond  entirely  with  limita- 
tions of  real  estate,  116. 
post  nuptial,  executory  trust  in,  construed  as  in  will,  126. 
power  of  sale  in,  effect  of,  427  et  seq.     See  Sale. 
precatory  trust  may  arise  by  words  of  recommendation,  &c.,  in,  132. 
protector  of,  381,  382.     See  Protector  of  settlement. 
purchaser  under,  who  is,  as  against  judgment  creditor,  811. 
realty,  of,  usual  frame  of,  380. 
rectification  of,  in  conformity  with  marriage  articles,  113. 

distinction  where  setftement  was  after  the  marriage  and  where  before 

it,  113. 
gemble,  not  directed  as  against  a  purchaser,  114  note  (a). 
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SETTLEMENT— confe"n?(e(f. 

referential,  form  of,  506,  507. 

separate  use  of  marriefl  woman,  for,  753  el  seq.     See  Maeeied  Womak. 
settlor,  who  may  be,  Chap.  III.,  sect.  1,  21 — 29. 
"strict,"  meaning  of  term,  507,  508. 

voluntary,  of  lands  or  chattels  real  (but  not  of  personalty)  defeated  by 
subsequent  sale  by  settlor,  75,  76. 
settlor  retaining  possession  of,  is  bound,  74,  75. 

void  as  against  creditors,  when,  77  et  seq.     See  Voluxtaey  Sette- 
MENT.  , 

ward  of  Court,  by,  does  not  operate  as  confirmation  of  past  breach  of  *.rn.st, 
923. 

SETTLOR.     See  Settlement. 

who  may  be.  Chap.  III.,  sect.  1,  21 — ^29. 

SEVERANCE. 

estate  irom  powers,  of,  610. 

trustees,  by,  in  legal  proceedings,  not  x)ermitted,  260. 

trusteeship,  of,  666,  667. 

SHALL  AND  MAY. 

in  Acts  of  Parliament,  force  of,  263  note  (S). 

SHARE. 

aliquot,  payment  of,  into  Court  sometimes  ordered,  977. 
mortgage  of  undivided,  loan  on,  whether  authorized,  328. 
sale  of  undivided,  594 

SHARES.     See  Stock. 

breach  of  trust  by  neglecting  to  get  in,  908. 

calls  on,  trustee  may  obtain  advice  of  Court  as  to,  620. 

certificates  for,  deposit  of,  by  trustee,  for  own  debt,  715. 

charging  order  on,  under  1  &  2  Vict.   c.   110,  effect  of,  806  et  seq.    See 

Chaeging  Obdeb. 
choses  in  action,  not  comprised  under,  243. 
constructive  trustee  of,  vendor  after  contract  for  sale  is,  1011. 
■    conversion  of,  in  canal  insurance  or  railway  companies,  when  trustees 

should  make,  300. 
distringas,  writ  of,  notice  in  lieu  of,  extended  to,  973.     See  Disteingas. 
dividends  on,  how  received,  225,  260,  684.     See  Dividends. 
married  woman,  of,  provisions  of  Married  Women's  Property  Acts  as  to, 

789,  791,  792. 
new,  are  an  accretion  to  trust  estates,  908. 

but  trustees  cannot  accept,  unless  expressly  authorized,  596. 
new  trustee,  how  vested  in,  650,  652,  654. 
purchase  by  trastees  of  shares  belonging  to  trust,  494. 
restraining  order,  under  5  Vict,  c,  5,  sect.  4,  efiect  of,  971  et  seq. 
retention  of,  belonging  to  testator  by  executor,  whether  justifiable,  289. 
security,  shares  in  railway  are  not,  319. 

standing  in  one  name  only,  trustees  should  not  invest  in,  320. 
stock,  are,  within  Ti'ustee  Acts,  1010. 
things  in  action,  are  not,  within  Bankruptcy  Act,  243. 
transferee  of,  bond  fide,  not  subject  to  equities  affecting  transferor,  697,  859. 
trustee  of,  liable  as  if  beneficial  owner, .  239. 
trusts  of,  company  not  bound  to  take  notice  of,  970. 
SHELLEY'S  CASE. 

rule  ill,  application  of,  to  trusts,  109,  110. 

separate  use  of  married  woman,  where  life  estate  is  for,  119. 

where  estates  of  ancestor  and  heir  of  different  qualities,  rule  does  not  ap- 

ply,  110. 
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SHIP. 

purchase  of,  in  name  of  stranger,  166,  167. 

formerly  did  not  give  rise  to  resulting  trust,  166. 
but  secus  now  under  recent  Registration  Acts,  166. 
shares  in,  are  within  Trustee  Acts,  1010  note  (J). 

SIGNATURE. 

declaration  of  trust,  required  for,  56,  57;  by  whom,  57. 

SIMONY. 

advowson,  purchase  of,  when  simoniacal,  104, 

presentation,  direction  to  purchase,  for  a  particular  person,  104. 

SIMPLE  CONTRACT  DEBT.     See  Debt. 

breach  of  trust  per  se  creates  simple  contract  debt  only,  204,  906. 

interest  on,  when  allowed,  525.  526. 

lands  of  trustee  trading  are  liable  for,  under  Sir  S.  Romilly's  Act,  238. 

money  to  be  converted  into  land  formerly  not  liable  for,  941. 

real  assets,  are  now  payable  out  of,  827,  829. 
under  devise  for  payment  of  debts,  825. 

retainer  of,  by  executor,  831, 
none  by  heir  or  devise,  830. 

specialty  and  simple  contract  debts  now  rank  in  equal  degree,  206,  238, 
524,  831. 

trust  for  payment  of  debts,  under,  how  paid,  524  et  seq. 
SIMPLE  INTEREST.     See  Inteeest. 

usually  charged  for  improper  retainer  of  trust  money,  338  et  seq. 
SIMPLE  TRUST. 

assets,  is,  within  Statute  of  frauds,  sect.  10,  827. 

cestui  que  trust,  estate  of,  in  what  it  consists,  Chap.  XX v.  sect.  1,  674 — 
688. 

judgment  against  c.  q.  t.  under  Statute  of  Frauds,  sect.  10,  802. 
under  recent  Acts,  811. 

nature  of,  explained,  2,  18,  572. 

powers  of  trustee  holding  upon,  572,  595. 

special  trust,  when  converted  into,  689, 

Uses,  Statute  of,  applicable  to,  6. 
SINGLE  TRUSTEE.     See  Sole  Tbustee. 
SOLE  TRUSTEE. 

appointment  or  continuance  of,  improper,  42,  659,  662,  603. 

composition  of  debts,' &c.,  by,  591,  592. 

conveyance  by,  431. 

Court' will  not  appoint,  except  under  special  circumstances,  1099. 

jurisdiction,  where  resident  out  of,  receiver  appointed,  983. 
vesting  order  as  to  interest  of,  1016,  1017,  1021. 

payment  of  money  to,  when  justifiable,  355,  356,  357. 

power  when  exercisable  by,  600,  604,  606,  607. 

retirement  of,  659. 

Settled  Land  Acts,  powers  of,  whether  exercisable  by,  552,  553,  567. 

solicitor,  vrho  is,  should  have  other  professional  advice,  635  note  (/). 

trust  when  exercisable  by,  606. 

SOLICITOR. 

borrower,  of,  trustee  lending  money  should  not  employ,  337. 
breach  of  trust,  wilfully  advising,  may  be  struck  off  roll,  899. 

when  liable  for,  as  express  trustee,  901. 
cestui  que  trust,  of,  cannot  bind  him  by  contract  with  trustee,  488. 
constructive  trustee,  solicitor  violating  his  duty  held  to  be,  191. 
costs,  may  set  off,  against  receipts,  641. 
co-trustees  should  act  by  same,  260,  261. 
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SOLICITOR— continued. 

should  not  rely  on  solicitor  co-tmstee,  207,  635, 
deposit  of  money  with,  for  investment  does  not  create  trust.  82,  83. 
direction  to  employ  testator's,  trustees  whether  bound  by,  64 J . 
employment  of,  by  trustees,  when  justifiable,  252  note  (/),  255,  256,  634. 

to  receive  moneys,  256,  447,  448,  474,  475. 
senible,  is  not  justifiable,  256, 
IJather  and  son  being  client  and  solicitor,  fidaciaiy  relation  rebuts  presump- 
tion of  advancement,  179. 
ignorance  or  negligence  of,  trustees  when  liable  for,  325. 
incumbrances  created  by  client,  solicitor  buying  up,  is  accountable,  276. 
investment,  trustee  should  not  entrust  money  for,  to  his  solicitor, 353  note  (6). 
lien  of,  for  costs,  641. 

notice  of,  on  documents,  he  is  not  bound  to  give,  703,  704. 

right  to  set  off  costs  is  in  general  subject  to,  696  note  (e). 
Limitations,  Statutes  of,  when  entitled  to  plead,  901  note  (6). 
loan  of  trust  money,  solicitor  negociating,  when  liable  for  breach  of  tni.st-,337. 
married  woman,  retainer  of  solicitor  by,  762,  785. 

lien  of  solicitor  of,  for  costs  notwithstanding  restraint  against  anticipa- 
tion, 785. 
money  scrivener,  business  of,  now  obsolete,  and  transacted  by  solicitor,  82. 
mortgages  on  client's  property,  buying  up,  856. 
notice  to  solicitor  of  trustee  is  not  notice  to  trustee,  709. 
partner,  when  liable  for  breach  of  trust  by,  902. 
purchase  by,  from  client  not  set  aside  after  lapse  of  time,  872. 
purchase  in  name  of  son,  a  solicitor,  held  not  an  advancement,  179. 
purchase-money,  misapplication  of,  by  solicitor,  trustees  liable  for,  474,  475. 

payment  of,  to  solicitor  of  trustees,  448. 
receipt,  cannot  give,  virtute  officii  for  money  recovered  in  action,  256. 
security  to,  for  professional  charges,  when  set  aside,  630. 
surveyor,  trustees  should  not  leave  appointmentof,  to  their  solicitor,  ,324  499. 
tenant  for  life,  of,  will  not  be  appointed  trustee  under  Settled  Land  Act,  866. 
testator,  to,  whether  trustees  should  employ,  641. 
trustee  .should  not  delegate  his  duty  to,  252,  353  note  (J). 

when  liable  for  acte  of,  252,  325. 
trustee,  of,  has  no  lien  on  trust  fund,  641. 

notice  to  be  given  to,  under  Settled  Land  Acts,  557, 

taxation  against,  at  instance  of  e.  q.  t.,  642  note  (6). 

when  liable  for  breach  of  trust,  899,  900. 
trustee  whC)  is,  cannot  charge  for  time  and  trouble,  but  only  for  «ost3 
out  of  i)Ocket,  unless  where  special  contract,  281,  630,  631-,  987. 

costs  of,  form  of  order  as  to,  987.  ' 

co-trustees,  liability  of,  for  acts  of,  635. 

co-trustees,  several,  made  defendants  to  suit  allowed  to  employ  one, 
sed  qusBTc,  282. 

country  solicitor  defending  suit  by  agent,  proportion  of  costs  allowed 
to,  281,  282. 

non-professional  charges,  not  allowed  unless  expressly  authorized,  281. 

partner,  trustee  employing  his,  not  allowed  to  charge,  281,  282. 
unless  by  the  articles  the  trustee  is  not  to  have  any  profit,  282. 
valuer,  trustees  should  not  leave  appointment  of,  to  their  solicitor,  324,  499. 
vendor  refusing  to  convey,  of,  directed  to  convey,  1012. 

SOLICITORS'  ACT,  642. 

SOUTH  SEA. 

stock  and  annuities,  trustees  may  not  invest  in,  306,  307. 

SOVEREIGN.     See  Ceown. 

declaration  of  trust  by,  21,  22. 
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SOYEREIGN— continued. 

prizes  taken  in  wax  vest  in,  22. 

commonly  granted  to  trustees  for  captors,  22. 

effect  of  such  a  grant,  22. 
will  of,  as  to  private  property,  22. 

SPECIAL  CASE,  352. 
SPECIAL  OCCUPANT. 

heir  taJi:ing  as,  may  disclaim,  197. 
SPECIAL  POWER.     See  Power. 

distinguished  from  general  power,  572. 
SPECIAL  TEUST. 

assets,  is  not,  within  Statute  of  Frauds,  sect.  10,  827. 

cestui  que  trust,  estate  of,  in  what  it  consists,  Chap.  xxv.  sect.  2,  689 — 691. 

continues  until  countermanded  by  e.  g.  t,  690. 

nature  of,  explained,  3,  4,  18,  210,  572. 

powers  of  trustee  under,  572. 

simple  trust,  how  converted  into,  689. 

Statute  of  1  Ric.  3,  c.  1,  not  applicable  to,  5. 

Uses,  Statute  of,  not  applicable  to,  6, 210. 
SPECIALTY  DEBT. 

breach  of  trust,  when  created  by,  205,  206,  906,  909. 

devise  avoided  as  against  specialty  creditor,  206. 

heirs  where  bound  by',  205,  206. 

innocent  trustee,  claim  of,  to  indemnity,  is,  909. 

interest  on,  when  allowed,  under  creditors'  deed,  526,  527. 

priority  of,  formerly,  in  administration  of  assets,  825,  829  el.  seq. 

retainer  of,  by  executor,  831. 

by  heir  or  devisee,  830  note  (/). 

simple  contract  and  specialty  debts  now  rank  in  equal  degree,  206,  238, 
524,  831. 

trust  for  payment  of  debts,  rights  of  specialty  creditor  under,  524. 
SPECIE. 

enjoyment  in,  a  question  of  intention,  299,  300. 
SPECIFIC  APPROPRIATION. 

letter  of  advice  that  special  credit  has  been  opened  to  be  paid  ratably  on 
receipt  of  goods  does  not  constitute,  83. 

loan  for  specific  purpose,  effect  of,  894. 

trustee  in  bankruptcy,  when  money,  &e.  may  be  followed  into  hands  oJ, 
240,  912. 

SPECIFIC  BEQUEST. 

direction  to  enjoy  in  specie  distinguished  from,  299. 

residuary,  distinguished  from,  as  regards  duty  of  trustee  to  convert,  298,  299. 
SPECIFIC  PERFORMANCE. 

costs  of  trustee  in  action  for,  when  chargeable  on  trust  estate,  432. 

where  trustee  cannot  make  a  title,  985. 
decree  for,  makes  legal  owner  a  trustee  within  Trustee  Acts,  1026. 
laches  in  bringing  action  for,  effect  of,  872. 
lands  abroad,  contracts  as  to,  when  enforced,  48,  49. 
married  woman,  at  instance  of,  762. 
mortgage,  of  agreement  to  give,  515  note  (i). 
trustee,  against,  when  granted,  423. 

breach  of  trust,  not  when  it  causes,  423. 

hardship,  whether  in  case  of,  441. 

heir  of  trustee  for  sale,  who  has  bought  by  agent,  in  favour  of,  487. 

ipiproper  sale  by  trustees,  not  enforceable,  423,  424. 

request  of  party,  where  trustee  has  not  obtained  proper,  429. 
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SPECIFIC  PERFORMANCE— conKrewerf. 

trust  for  sale  for  payment  of  debts,  under,  where  sale  has  been  long 
postponed,  451. 
trustee,  at  instance  of,  not  granted  where  sale  impeachable  by  c.  q.  t.,  430. 
voluntary  contract  not  enforced  in  equity,  80,  81. 

but  carries  consideration  at  law,  it  under  seal,  80  note  (/). 
voluntary  settlement  by  vendor,  a  bar  to  action  by  him,  75. 
but  secus  action  by  purchaser,  75,  76. 

SPIRITUAL  COURTS. 

have  no  jurisdiction  of  trusts,  17. 
SPORTING. 

qualification  of  c.  q.  t.  for,  tinder  old  law,  681. 
trustee  not  entitled  to,  where  it  can  be  let,  275. 
STAKEHOLDER. 

payment  into  Court  by,  977,  997. 
STAMP  DUTY. 

appointment  of  new  trustees,  on,  653. 

serrihle,  double  duty  payable  on  appointment  with  transfer  of  estate,  ib. 
orders  under  Trustee  Acts,  on,  1045. 

settlement  of  land  to  be  converted  into- money,  on,  949  note  (a). 
STATUTES.    See  Feadds,  Stat,  of;  Limitation,  Stat,  of;  Uses,  Stat.  oi-. 
Wills,  Stat,  of;  Trustee  Acts;  Trustee  Relief  Acts. 
Edward  I.         11  (Statute  Merchant),  245.- 
13,  St.  1,  c.  1  (De  Donis),  693. 
St.  1,  c.  18  (Elegit),  245,  795. 
St.  1,  c.  39  (Levari  Facias).  794. 
St.  3,  (Statute  Merchant),  245. 
9,  St,  2,  (Sheriffs),  234. 
27,  St.  2,  c.  9  (Statute  Staple),  245. 
1,  c.  1  ( Cestni  que  Use  empowered  to  pass  Legal  Estate,  4, 
5,  611. 
19,  c.  15  (Execution  against  Uses),  7. 
Henry  VIII.  14,  cc.  4,  7,  8  (Uses  and  Trusts),  3. 

26,  c.  13  (Forfeiture),  7,  27,  818  etseq. 

27,  c.  10  (Statute  of  Uses),  6,  209,  611,  818  eiseq. 

32,  c.  15  (Statute  of  Wills),  720,  825. 

33,  c.  20  (Forfeiture),  818  et  seq. 
13,  c.  4    (Extents),  817. 
—  c.  5    (Creditors),  77,  80,  510,  518. 
27,  c.'4    (Purchasers),  75,  77,  803. 
29,  c.  5    (Creditors),  510. 
43,  c.  2    (Poor),  s.  6,  586. 
43,  c.  4    (Charitable  Uses),  927. 

.Tames  I.  1,  c.  16,  s.  13  (Bankruptcy),  703. 

21,  c.  16  (Limitations^  890;  and  see  Limitation,  Stat.  of. 
Charles  II.       12,  e.  24  (Guardian),  355. 

14  &  15,  c.  19  (Ireland),  355. 
22  &  23,  c.  25  (Game  Act),  681. 
29,  c.  3  (Statute  of  Frauds),  57,  167,  193,  720,  802. 
H.  2  (Administration  to  Wife),  752. 
s.  5  (Devises  of  Land),  53. 
s.  7  (Creation  of  Trusts  of  Land),  53,  896. 
s.  8  (Exception  of  Implied  Trusts)  193  et  seq. 
a.  9  (Assignment  of  Trusts),  693. 
H.  10  (Judgments  against  e.  q.  t.),  802,  827. 
s.  12  (Esta-tes pur  autre  vie),  165. 
William  and  Mary.     3  &  4,  c.  14  (Action  against  Devisee),  200, '829. 


Edward  II. 
Edward  III. 
Richard  III. 

Henry    VI. 


Elizabeth. 
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STATUTES— con^muerf. 

Anne.  4,  c.  16,  s.  22  (Subpoena),  971. 

6,  c.  35  (Yorkshire  Registry),  687. 

7,  c.  19  (Infant  Trustees),  1037. 
George  II.        2,  c.  22  (Setoff),  699. 

8,  c.  6    (Yorkshire  Registry),  687. 
c.  24,  s.  5  (Se1>off),  699. 

9,  c.  36  (Mortmain),  46,  66,  96,  541. 
14,  c.  20  s.  9  (Estates  pur  autre  vie),  165. 

George  III.    25,  c.  35  (Extents),  692. 

36,  c.  52  (Legacies),  355,  360. 
38,  c.  87,  s.  6  (Executors),  37, 
39  &  40,  c.  36  (Bank  of  England),  971. 

c.  56  (Disentailing  money-land),  959. 

c.  88,  s  10  (Will  of  the  Sovereign),  22. 

c.  98  (Thellusson  Act),  90  ct  seq.;  and  see  Limita- 
*  TioN  Statutes  of. 

45,  c.  28,  s.  7  (Legacies),  360. 
47,  c.  74  (Trader's  Lands,  Assets),  238,  828,  829. 
52,  c.  101  (Romilly's  Act),  851,  927  et  sej. 

54,  c.  145  (Corruption  of  Blood),  27. 

55,  c.  192  (Surrender  to  use  of  Will),  721. 

58,  c.  91  (Charity  Commissioners),  931. 

c.  95.  s.  2  (Right  of  Voting  for  Coroners),  234,  681. 

59,  c.  12  (Relief  of  Poor),  532. 

c.  81  (Charity  Commissioners),  931 
c.  91  (Charity  Commissioners),  931 
George  IV.        6,  c.  16  (Bankruptcy  Act),  513,  634. 
c.  50  (Jurors),  681. 
7,  c.  .45  (Entailed  Money),  959. 

c.  57  (Sales  under  Insolvent  Debtors'  Act),  4;;i. 
9,  c.  85  (Charities),  96,  541. 
William  IV.     11  G.  4  &  1  W.  4,  c.  40  (Executor  Trustee  for  next  of  kin). 

285. 
c.  47  (Action  against  Devisee,  Assets),  206 

23S,  509,  829. 
c.  60  (Lord  St.  Leonards'  Trustee  Act), 1011, 
1012,  1020, 1023,  1026,  1033. 
11  G.  4  &  1  W.  4,  c.  65,  s.  32  (Intant),  1042. 
1  &  2,  c.  32  (Game  Act),  681. 
2,  c.  57  (Charities),  850. 

3  &  4,  c.  27  (Limitation  of  Actions  and  Suits),  250,  520,  871, 

874  et  seq.,  890;  and  see  Limitation,  Statutes  ok. 
c.  74  (Fines  and  Recoveries),  14,  22,  33,  34,  114,  2oO, 
381,  382,  497,  694,  761,  780,  934. 

ss.  16,  17  .    .  114. 

s.  32  .    .  121;  200. 

s.  40  .    .  955. 

s.  70  .   .  959. 

s.  71  .    .  955,  959,  960. 

s.  77  .    .  200,  955. 
c.  104  (Assets),  206,  238,  240,  509,  827,  829. 
c.  105  fDower\  733,  737,  738,  939. 
c.  106  (Inheritance),  14,  723,  824. 

4  &  5,  c  23  (Escheat),  221,  1036. 

c.  29  (Lynch's  Act),  328. 

c.  76  (Poor  Law  Amendment  Act),  ss.  56,  57,  586,  587. 

c.  92  (Fines  and  Recoveries,  Irish),  200,  784. 
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STATVT^S— continued. 

William  IV. — continued. 

5  &  6,  c.  76  (Municipal  Corporation  Act),  22,  31,  851. 
s.  94  .    .  22. 
Victoria.         7  W.  4  &  1  Vict.  c.  26  (Wills  Act),  26,  66,  722,  940,  962,  969. 

s.  6  .    .  165. 

s.  11  .    .  803,  804. 

s.  12  .    .  796. 

s.  13  .    .  800,  803,  804,  806. 

s.  14  .      773,  806,  808, 

s.  18  .    .  804,  830. 

s.  19  .    .  804. 

s.  23  .    .  712. 

ss.  30,  31  .    .  213. 

s.  36  .    .  103. 

s.  47  .    .  434. 

1  &  2,  c.  110  (Insolvency,  Judgments),  327,  434,  803  et  seq. 

2  &  3,  c.  11  (Judgments),  809  etseq.,  810. 

3  &  4,  c.  77  (Grammar  School  Act),  536. 

c.  82  (Judgments),  806,  810. 
c.  105  (Arrests  on  Mesne  Process,  Irish),  327. 
5,  c.  5  (Abolition  of  Equity  Exchequer  Jurisdiction),  30, 
971,  972,  974. 

5  &  6,  c.  35  (Income  Tax),  s.  73,  105. 

6  &  7,  c.  18,  s.  74  (Right  of  Voting),  235,  681. 

c.  73  (Solicitors'  Act),  642. 

7  &  8,  c.  45,  s.  2  (Dissenters'  Keligious  Property  Limitation 

Act),  533. 
c.  66  (Aliens),  26. 

c.  76  (Transfer  of  Property,  now  repealed),  383. 
c.  92  (Right  of  Voting  for  Coroners),  235,  681. 

8  &  9,  c.  16  (Companies'  Clauses  Act),  970. 

c.  18  (Lands  Clauses  Act),  s.  69  .    .  447. 

s.  74  .    .  565. 

s.  132  .    .  687. 
c.  97  (Public  Funds),  32. 

u.  106  (Real  Property  Amendment  Act),  25,  121,  200, 
380,  383,  441,  497,  687,  693,  749,  821,  955. 

10  &  11,  c.  96  (Trustee  Relief  Act),  in  extenso,  996  et  seq. ;  and 

see  title  Trustee  Relief  Acts. 

11  &  12,  c.  36,  s.  41  (Scotland),  94. 

c.  68  (Irish  Trustees  Relief  Acts),  1001. 

12  &  13,  c.  74  (Further  Trustee  Relief  Act),  360,  361,   m  fx- 

tenso,  1007,  1008  ;  and  see  title  Trustee  Relikf 
Acts. 
c.  106  (Bankrupt  Law  Consolidation  Act),  510,  5!3. 
514,  703,  850,  1027. 

13  &  14,  c.  28  (Peto's  Act),  534,  852,  853. 

u.  35  (Sir  G.  Turner's  Act),  362. 
0.  60  (Trustee  Act,   1850),  in  extenso,  865  ;  and  sec 
title  Teustee  Acts. 

15  &  16,  e.  51,  s.  32  (Enfranchisement),  596. 

c.  55  (Trustee  Extension  Act),  in  exienso,  893  ;  and 

see  title  Trustee  Acts. 
c.  86  (Chancery  Amendment  Act),  352,  972,  978. 
c.  87  (Relief  of  Snitora),  1013,  1044. 

16  &  17,  c.  51  (Succession  Duty),  441,  685. 

c.  70  (Idiots  and  Lunatics,  1013,  1026. 


INDEX.  1557 

[The  paging  Teters  to  the  [•]  pages.] 

STAIVTES— continued. 
Victoria — continued. 

16  &  17,  c.  137  (Charitable  Trusts  Act,   1853),  535,  540,  547, 

549,  851,  852,  931,  932,  933,  997,  1035. 

17  &  18,  c.  82  (Chancery  Amendment  Act,  Lancaster),  1021. 

0.  104  (Merchant  Shipping),  166. 

18  &  19,  c.  15  (Judgments),  805,  809,  810. 

c.  91  (Mercantile  Shipping),  878. 

c.  124  (Charitable  Trusts  Amendment  Act,   1855), 

361,  540,  541,  547,  549,  933. 
c.  134,  s.  16  (Chancery  Officers),  1034. 

19  &  20,  c.  50  (Sale  of  Parish  Advowsons),  78. 

c.  76  (Roman  Catholic  Charities),  549. 

c.  94  (Uniform  Administration  of  Estates),  941. 

c  97  (Mercantile  Law),  909. 

20  &  21,  c.  54  (Fraud),  898. 

c.  57  {Feme  Corert),  23,  35,  637,  741. 

c.  76  (Roman  Catholic  Charities),  549. 

c.  77  (As  to  the  Court  of  Probate),  223,  224. 

ss,  91,  77  .    .35  note  (m).- 
c.  85  (Protection  Order),  346,  752,  757. 

21  &  22,  c.  51  (Roman  Catholic  Charities),  549. 

u.  94,  ss.  2,  21  (Copyholds),  596. 
c.  95,  s.  16  (Probate),  202. 

s.  22      ,  223. 
c.  108  (Protection  Order),  346,  757. 

22  &  23,  c.  35  (Lord  St.  Leonards'  Act),  420  ei  seq. 

s.  13  .    .  432. 


s.  14  . 
s.  15. 

463,  469. 
464. 

«.  16  . 

467  et  seq. 

s.  17. 

.  464. 

s.  18. 

464,  469. 

s.  31. 

.  651. 

s.  22. 

811. 

s.  23. 

.  293,  451,  464,  467,  468,  475. 

s.  26. 

.  354. 

s.  27. 

.  446. 

s.  29  . 

.  362.  906. 

s.  30. 

.  352,  618. 

s.  31  . 

.274. 

s.  32  . 

.  307,  308,  329. 

s.  33. 

.  329. 

c.  39  (Indian  Loan  Act),  307. 

c.  50  (Roman  Catholic  Charities),  549. 

c.  61,  s.  5  (Divorce),  670,  785. 

23  &  24,  c.  34  (Petitions  of  Right),  30. 

c.  38  (Law 

of  Property  Amendment  Act),  362,  811. 

s.  1  .    . 

687. 

s.  3  .    . 

831. 

s.  4.   . 

,831. 

s.  5.    . 

,811. 

s.  9  .    . 

,  352,  618. 

s.  10  . 

.  308. 

s.  11  . 

.  315. 

23  &  24,  c.  38,  s.  12 

.    .  307,  313,  329. 

s.  13 

.  871. 

s.  14 

.    .  362. 

i  558  INDEX. 
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23  &  24, 

1  c. 

124, 

s.  2C 

t  (Renewal  of  Leases), 

366. 

c. 

134, 

,8.  5 

(Roman  Catholic  Charities). 

,  549. 

c. 

136 

(Endowed  Charities),  537, 

540, 

547,^  852,  9: 

933 

s.  16 

.    .  259. 

c. 

145 

(Trustees  and  Mortgagees), 

583. 

s. 

1  .    . 

434,  437. 

s. 

2.    . 

ib. 

s. 

8  .    . 

366. 

s. 

9  .    . 

366,  571. 

s. 

11  . 

.581. 

S£ 

1.  11- 

-16  .    .  431. 

s. 

12  . 

.270. 

s. 

25  . 

.315. 

8. 

26. 

.586. 

8. 

27  . 

.  472,  608,  647,  657. 

S. 

28. 

.  657. 

s. 

29. 

.  293,  452,  475. 

8. 

30  . 

.  591. 

S. 

34  . 

.  293,  431,  647,  648. 

24,  c.  9  (Charitable  Uses),  96. 

24  &  25,  c.  94  (Acces-sories  and  Abettors),  898. 

c.  96  (Fraudulent  Trustees'  Punishment  Act),  898. 

25  &  26,  c.  17  (Charitablfe  Uses),  96. 

c.  37,  8.  10  (Crown  Private  estates),  1013. 
c.  63  (Merchant  Shipping),  166. 
c.  89,  s.  30  (Trusts  of  Shares),  970. 
c.  108  (Sale,  Minerals),  432. 

26  &  27,  c.  106  (Charitable  Uses),  96. 

27  &  28,  c.  13  (Charitable  Assurances,  Iniolment),  96. 

c.  112  (Judgments),  327,  809,  811  etseq.,  817. 
c.  114  (Improvement  of  Land  Act),  329,  330,  577. 
28,  c.  43  (Ireland),  246. 

28  &  29,  c.  99  (County  Courts'  Equity  Jurisdiction!,  998,  1008, 

1045. 
c,  104,  s.  48  (Crown  Debts),  809,  812. 

29  &  30,  c.  57  (Charitable  Assurances,  Inrolment),  96. 

30  &  31,  c.  102  (Voting  for  Parliament),  235. 

c.  132  (East  India  Stock),  307,  308,  315. 
c.  142,  8.  8  (County  Court),  361,  362. 

s.  24  (Trust  Funds),  329,  1008. 
c.  144,  6.  1  (Policies),  453. 

31  &  32,  c.  44  (Mortmain),  97. 

c.  109  (Church  Rate  Abolition),  88,  316,  542. 
32&33,  c.  46  (Assets),  206,  238,  525,  831. 
c.  56  (Endowed  Schools),  536. 
c.  62,  s.  4  (The  Debtors'  Act,  1869),  900,  916. 
c.  71,  H.  6  (Petition  in  Bankruptcy),  513,  514,  90ci. 
s.  15  (Ti-ust  estates),  243. 

(Order  and  Disposition),  239. 
(Choses  in  Action),  221 
8.  17  .    .  239. 

8.  49  (Discharge),  916,  992. 
s.  91  (Bankruptcy  of  Settler),  128,  218. 
c.  106,  8.  16  (East  India  Loan),  308. 

s.  117  (New  Trustees).  883,  1028. 


INDEX.  1559 

[The  pairing  refers  to  the  [•]  pa^^es.  ] 

STATUTEB— continued. 
Victoria — continued. 

32  &  33,  c.  110,  s.  12  (Majority  of  Trustees),  259,  540. 

s.  15  (Buildings  for  Religious  Purposes),  534. 
33,  c.  34  (Naturalization  Act,  1870),  45,  733,  950,  1031. 
c.  23  (Forfeiture  &  Escheat),  28,  225,  283,  821,  950, 
1036. 

33  &  34,  c.  34  (Investment  on  Real  Securities),  313,  542, 

c.  56  (Improvement  of  Land),  577. 
c.  93  (Married  Women's  Property  Act),  24,  768,  788 
ei  seg. 
c.  97,  ss.  8,  78  (Stamp  Act),  653. 
34,  c.  13  (Mortmain),  97. 

c.  27  (Debenture  Stock),  330. 
c.  44,  ss.  4,  6  (Paymaster  General),  360. 
34&35,  c.  47,  s.  13  (Consolidated  Stock  of  Metropolitan  Board 
of  Works),  316. 
c.  86  (Regulation  of  Forces),  708. 
,S5  &  36,  c.  24,  (Charitable  Trustees  Incorporation  Act),  499,500. 
s.  13  (Enrollment),  96. 
36,  c.  17  (East  India  Loan).  309. 

36  &  37,  c.  66  (High  Court  of  Justice),  17,  234,  362,  453,  530, 

574,  618,  699. 
s.  17  .    .  530. 
s.  24  .      16,  38,  187,  678. 
ss.  24,  25  .    .  17. 
s.  25,  pi.  6  .      997. 
s.  25,  sub-sec.  2  (Express  Trusts),  885. 

sub-sec.  3  (Waste),  190,  421,  910. 

sub-sec.  6  (Choses  in  Action),  72,  695,  698, 
712. 

sub-sec.   11  (Rules  of  Equity    prevailing), 
257. 
s.  32  .    .  17. 
ss.  33,  34  .    .  17. 
s.  34  .    .  528,  530,  618. 
s.  67  .    .  362. 
s.  76  .    .  917. 

37  &  38,  c.  50  (Married  Women's  Property  Amendment  Act), 

790. 
c.  57  (Real  Property  Limitation),  874  et  seq.,  901. 
c.  78  (Vendor  and  Purchaser),  399,  400,  453. 

s.  1  .    .  438,  500,  902. 

s.  2  .    .  438,  500. 

s.  3  .    .  438. 

s.  4  .    .  221. 

s.  5  .    .  221. 

s.  6  .    .  34. 

s.  7  .    .  16,  863. 
c.  83  (Judicature  Act),  17. 
c.  87  (Endowed  Schools  Commissioners),  535,  537. 

38  &  39,  c.  77  (Judicature  Act),  s.  10  .    .  521,  1013. 

c.  83  (Local  Loans  Act),  320. 

c.  87,  s.  48  (Land  Transfer  Act),  221. 

s.  129  .    .  16,  863. 
c.  89,  s.  28  (Public  Works  Loans  Act),  997. 
40  &  41 ,  c.  31  (Reservoirs),  577. 

c.  33  (Contingent  Remainders),  383,  384. 
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40&41,  c.  51,  s.  18  (East  India  Loans),  SOS. 
c.  57,  s.  28,  sub-sec.  6  (Ireland),  72. 
c.  59,  s.  12  (Colonial  Stock),  322. 

40  &  41,  c.  18  (Settled  Estates  Act,  1887),  677. 

s  23        590 
41,  c.  19  (Protection  Order),  346,  757. 

41  &  42,  c.  54  (Debtors'  Arrest),  917. 

c.  59  (Civil  Procedure  Acts  Repeal)  28,  699.' 
c.  60  (East  India  Loan),  309. 

s.  18  .    .  308. 
c.  78  (Supreme  Court)  .    .  1005. 
c.  ccvi.   (East    Indian    Railroad    Company    Purchase 

Act)  .    .  316,  322. 
43  Vict.  c.  10,  s.  14  (East  India  Loan),  308. 
44  &  45,  c.  41  (Conveyancing  and  Law  of  Property  Act,  1881). 

248,  608. 
s.  3  .    .  439,  440,  500,  663. 
s.  4  .    .2,  943,  1011,  1016. 
s.  7  .    .  442. 
s.  8  .    .  353. 
s.  9  .    .  443,  444. 
s.  13  .    .  440. 
s.  17  .    .  330. 
s.  19  .    .331,  432,  581. 
s.  30  .    .  12, 15, 196,  204,  222,  226,  229,  233,  236,237,250, 

943,  1017,  1018,  1019,  1034. 
s.  31  .    .  431,  648,  649,  657,  659,  662,  664. 
ss.  31,  32  .    .  251. 
s.  32  .    .  653,  654. 
s.  33  .    .  472,  608,  646. 
s.  34  .    .  652,  654. 
s.  35  .    .  434,  435,  436,  437. 
6.  36  .    .  294,  452,  464,  475. 
s.  37  .    .  591. 
s.  38  .    .  261,  612. 
a.  39  .    .  25,  785. 
s.  40  .    .  39. 
s.  42        129 
s.  43  ".   '.  582,  584,  586. 
s.  47      .  354. 
s.  49  .    .  687. 
s.  50  .   .  651. 
s.  51  .    .  109. 
B.  52  .    .  610. 
s.  56  .    .  448. 
s.  59  .    .  206. 
B.  61  .    .  232. 
8.  65  .    .  328,  596,  784. 
s.  66  .    .  129,  440. 
s.  71  .    .  294,  315,  452,  591. 
45  &  46,  c.  38,  s.  2  (Settled  Land  Act),  471,  550,  553,   558,  621. 
See  title  Settled  Land  Acts. 
s.  3  .   .  129. 
s.  4  .    .  129. 
B.  5  .   .  568. 
s.  6.  .    .  129,  190,  503,  683. 
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45  &  46,  c.  38,  s.  11  . 

.  190,  503,  561,  683. 

s.  15. 

.  560. 

s.  17. 

.433. 

s.  20. 

.685. 

s.  21  . 

.  290,  311,  470,  562,  563. 

s.  22. 

.  564,  565. 

s.  23  . 

.  565. 

s.  24  . 

.  565. 

s.  25  . 

.  560,  575. 

s.  26  . 

.  561,  575. 

s.  32. 

.  311,  562. 

s.  33  . 

.  505,  562. 

s.  34. 

.  299,  565. 

s.  35  . 

.  190,  432,  503,  560,  561,  574,  578,  683. 

s.  36. 

.636. 

B.  37  . 

.  566,  684. 

s.  38. 

.  551,  552,  788. 

s.  39  . 

.  552. 

s.  40. 

.  567. 

s.  41  . 

.  567. 

s.  42  . 

.  559,  567,  568,  578  et  seq.,  585. 

s.  43  . 

.  567,  585.  636. 

s.  44  (Settled  Land  Act),  552,  568. 

s.  45  . 

.  428,  557  et  seq. 

s.  50  . 

.  556. 

s.  51  . 

.  556. 

s.  52  . 

.  556. 

s.  53. 

.  429,  556,  557. 

s.  56  . 

.  470,  555.  556,  620  et  seq. 

s.  58  . 

.471,  553  ei  seq.,  621,  622. 

s.  59  . 

.  575. 

s.  60  . 

.  433,  569,  575. 

H.  61  . 

.  569. 

s.  62. 

.  471,  552. 

s.  63. 

.  569,  570,  623  et  seq. 

s.  64. 

.  366,  434,  436,  437. 

s.  66. 

.  427. 

c.  39  (Conveyancing  Act,  1882). 

s.  2. 

.  500. 

s.  5  . 

.  667,  1030. 

s.  6. 

.  607. 

s.  7  . 

.22. 

s.  11  . 

.  328,  596. 

c.  50  (Municipal  Corporations  Act),  852. 

c.  51  (Government  Annuities  Act,  1882),  32. 

c.  75  (Married  Women's  Property  Act,  1882),  94,25,39,102,200, 

225, 

496,  497,  736,  769,  779  et  seq.,  787,  956,  1021. 

s.  1  . 

.  33,  69, 119,  474, 755,  759,  760,  762,  765,  767,  772, 

779, 

790,  791. 

s.  2. 

.  23,  474,  751,  755,  779. 

s.  3. 

.791. 

s.  4  . 

.  922. 

s.  5. 

.  23,  474,  751,  755,  779,  1021. 

s.  6. 

.791. 

s.  7  . 

.792. 

s.  8  . 

.  33,  792. 
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45  &  46,  c.  75,  s.  9  . 

792. 

s.  10. 

.69. 

s.  11  . 

.792. 

».  13. 

.  793. 

s.  14. 

.  793. 

s.  15. 

.793. 

s.  18. 

.  983,  1021. 

s.  19. 

.  785. 

s.  21  . 

.793. 

s.  24  . 

.  33,  474,  983. 

46  &  47  c.  36  (City  of  London  Parochial  Charities), 

537. 

c.  49  (Civil  Procedure  Repeal),  352,  699. 

c.  52,  s.  4  (Bankruptcy  Act,  1883),  80,  513, 

514. 

s.  6  . 

.  514,  906. 

s.  30. 

.  916,  992. 

s.  44  . 

.  242,  243,  702,  904. 

ss.  44, 

45  .    .  26. 

ss.  44, 

54  .    .  239. 

.s.  45  . 

.  816. 

s.  47  . 

.  78,  80. 

s.  48. 

.  515. 

s.  125 

.    .  521,  831,  832. 

s.  145 

.    .  795. 

».  147 

.    .  850,  1028. 

c.  61,  s.  26  (Agricultural  Holdings  Act),  793,  79i. 

s   29  .    .  563,  575. 

s.  31  .    .  596. 

s.  40  .    .  547. 

s.  42  .    .  596. 
•    s.  43  (Agricultural  Holdings  Act),  595. 
47  &  48,  c.  18,  s.  4  (Settled  Land  Act),  561. 

s.  5  .      428,  561. 

s.  6  .    .  623.  624. 

s.  7  .    .  625. 

s.  8  .    .  553. 
c.  54,  ss.  20,  23  fYorkshire  Registries  Act),  500,  687 
c.  71  (Intestates  Estates  Act,  1884),  822. 

s.  4  .    .11,  12,  161,  282,  283,  823. 

s.  5  .    .  44,  1040. 

STATUTE  MERCHANT. 

tenant  by,  bound  by  a  trust,  9. 

STEP-FATHER. 

may  place  himself  in  loco  parentis,  402. 

STEWARD. 

infant  cannot  be  steward  of  manor,  37. 

manor,  trustee  of,  appoints,  but  must  observe  directions  of  c.  q.  t.,  234. 
STOCK. 

Bank  of  England  cannot  be  trustee  of,  32. 
officer  of,  direction  to,  to  transfer,  1021. 

charging  order  on,   under  1  &  2  Vict.  c.   110,  effect  of,  8C6  et  seq.     See 
Chaeging  Ordek. 

co-executor  concurring  in  transfer  of,  not  liable,  272. 

conversion  of,  persons  interested  in  expectancy,  when  entitled  to,  300. 

creditor,  how  available  to,  806  et  acq.    See  Charging  Order. 
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distringas,  writ  of,  applicable  to,  970  et  seq.    See  Distringas. 
dividends  of,  may  be  received  by  one  co-trustee,  225,  260.     See  Divi- 
dends. 
cestui  que  trust  put  in  possession  of,  by  power  of  attorney,  684. 
vesting  order  as  to  right  to  receive,   1014  et  seq.,   1041,   1042.     See 
Trustee  Acts. 
execution,  liable  to  be  taken  in,  under  1  &  2  Vict.  c.  110,  80,  773,  796 
executors  and  administrators,  how  transferred  by,  32. 
gift  of,  by  transfer  into  joint  names  of  settlor  and  stranger,  effect  of,  146. 
incumbrancer,  priority  of,  over  judgment  creditor,  246  note  (/). 
investment  in,  334  et  seq.     See  Investment. 
irregularity  in  issue  of,  transferee  when  affected  by,  687. 
legal  title  alone  recognised,  670. 
married  woman,  of,  settled  to  separate  use  is  liable  for  her  engagements, 

773. 
married  woman  trustee  of,  may  transfer  as  if  she  were  feme  sole,  36. 
Married  Women's  Property  Acts,  provisions  of,  as  to  stock  of  married  wo- 
man, 789,  791. 
mortgage  to  replace,  whether  trustees  should  lend  on,  323,  394. 
new  trustee,  how  vested  in,  650,  652,  654. 

private  company,  trust  money  must  not  be  invested  upon  stock  of,  307. 
public,  investment  upon,  307  et  seq.     See  Investment. 
purchase  of,  in  name  of  child,  raises  presumption  of  advancement,  179. 
purchase  of,  in  name  of  stranger,  gives  rise  to  resulting  trust,  163. 
receipt  for,  power  to  give,  does  not  authorize  receipt  for  cash,  453. 
restraining  order  under  5  Vict.  c.  5,  sect.  4,  971  et  seq.    See  Charging 

Order. 
resulting  trust  on  transfer  of,  145. 
sale  of,  all  trustees  must  concur  in,  260. 

tortious,  proof  for,  in  bankruptcy  of  trustee,  912. 
settlement  of,  in  fraud  of  creditors,  defeasible  under  13  Eliz.  c.  5,  80. 
specific  legatee  of,  entitled  to  dividends,  299. 

transfer  of,  at  Bank  of  England,  on  production  of  probate  or  letters  of  ad- 
ministration, 32. 
to  mortgagor,  by  trnstees  in  lieu  of  selling  and  paying  over  proceeds, 

573,  574. 
whether  operating  as  gift  or  resulting  trust,  145,  146. 
transferee  of,  whether  affected  by  notice  of  trust,  697,  859. 
trust  of,  when  perfectly  created,  69,  73. 
trustee  liable  for  neglecting  to  enforce  transfer  of,  902,  903. 
vesting  order  as  to,  1014  et  seq.,  1041  et  seq.     See  Trustee  Acts;  Vesting 

Order. 
voluntary  settlement  of,  when  void  as  against  creditors,  80. 

STOCKBROKEE. 

trust  money  in  hands  of,  may  be  followed  into  hands  of  trustee  in  bank*- 
rnptcy,  241. 

STOP-ORDER,  711,  712. 

charging  order  not  a  necessary  preliminary,  808  note  (c). 
creditor  may  obtain,  within  six  months  after  charging  order,  808. 
practice  as  to  obtaining,  712,  1000. 
priority  when  gained  by  obtaining,  711,  712. 

STRANGER. 

advancement  for,  whether  presumed  when  purchaser  has  placed  himself  in 

loco  parentis,  178. 
purchase  in  name  of,  resulting  trust  when  created  by,  163  et  aeq.     See  Re- 
sulting Trust. 

t  34   LAW  OF  TRUSTS. 
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STJRICT  SETTLEMENT. 

direction  for,  507,  508. 

female,  upon,  how  to  be  framed,  126. 

meaning  of  term,  507,  508. 
SUBPCENA. 

issue  of,  before  bill  filed  under  old  practice,  971. 

origin  of,  as  remedy  of  c.  q.  t,  1. 

formerly  lay  against  trustee  only,  and  not  against  heir  or  assign,  2. 
secus,  in  modern  times,  2. 

remedy  by  c.  q.  t.  limited  to,  16. 
SUBSCRIPTIONS. 

promised  by  testator,  executor  cannot  pay,  590. 

SUCCESSION  DUTY. 

accounts  necessary  for  discharge  of,  expense  of,  payable  by  tenant  for  life,  683. 
attaching  on  monev  does  not  prevent  trustee  for  sale  making  good  title, 

440,  441. 
trustee  is  liable  for,  685. 

SUIT.     See  Action. 
SUMMONS. 

opinion  of  Court  for,  618. 

originating,  for  determining  questions,  620. 

Settled  Land  Act,  1882,  for  determining  questions  arising  under,  620. 
SUPERSTITIOUS  PURPOSES. 

trusts  for,  void,  105. 
SUPERSTITIOUS  USE. 

whether  Crown  may  prove,  by  parol,  54. 
SUPPLYING  WORDS. 

marriage  articles,  in,  117;  and  see  155. 
SUPREME  COURT  OF  JUDICATURE,  17. 

SURFACE. 

sale  of,  apart  from  minerals  under  25  &  26  Vict.  c.  108,  433. 

SURRENDER. 

contingent  remainders  not  now  destroyed  by,  121,  383. 
copyholds,  of    See  Copyhold. 

to  use  of  will,  721. 
power  to  accept,  conferred  by  Settled  Land  Acts,  555. 

SURVEYOR. 

Lands  Clauses  Act,  under,  trustees  cannot  appoint  one  of  themselves  to 
be,  258. 

lien  of  trustee  for  expenses  of  surveying  estate,  638. 

trustee,  employed  by,  is  not  entitled  to  lien  on  trust  estate,  641. 

trustee3  should  employ  separate,  on  lending  money  on  real  security,  324. 
"SURVIVING"  TRUSTEE,  655,  657,  658. 
SURVIVORSHIP. 

bare  authority,  none  of,  secus  authority  coupled  with  interest,  261. 

committeeship  of  lunatic,  of,  261. 

executorship  or  administratorship,  of,  261. 

guardianship,  of,  261. 

married  woman's  right  of,  744  et  seq. 

power  of  sale  in  mortgage,  of,  603. 

powers  of  trustees,  of,  600  et  seq.,  604,  607,  610  et  seq.     See  PowEE. 

trust,  of,  261,  262  ;  even  where  there  is  power  to  appoint  new  trustees,  262, 
263,  431. 

trust  for  sale,  of,  430,  431. 

uncertainty  as  to,  power  to  make  vesting  order  in  case  of,  1018,  1019. 
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TACKING,  330.     See  Mortgage. 

TAXATION.     See  Costs. 

cestui  que  trust,  when  directed  at  instance  of,  642. 

TAXES.    See  Rates. 
TECHNICAL  TERMS. 

how  far  necessary  for  creation  of  express  trusts,  108,  109. 
their  force  when  employed,  109. 
TENANT  AT  WILL. 

building  on  landlord's  land  with  his  connivance,  717. 
cestui  que  trust  is,  to  trustee,  677,  881. 
determination  of  tenancy  by,  881. 
Limitations,  Statute  of,  provisions  of,  as  to,  881. 
renewal  of  lease  by  executor  of,  effect  of,  182. 
TENANT  FOR  LIFE. 

advancement  of,  power  to  apply  trust  fund  for,  589,  590. 
alienation  by,  effect  of,  on  exercise  of  power  vested  in  him,  668. 
appointing  improper  person  trustee  is  personally  liable  for  costs  of  remov- 
ing him,  669. 
apportionment  of  purchase-money  as  between,  and  remaindermen,  430, 
565,  566.     See  Appoetionment. 

of  value  of  reversion,  305. 
bankruptcy  of,  effect  of,  589,  683. 
breach  of  trust,  instigating,  liability  of,  910. 

participating  in,  his  interest  may  be  stopped  for  compensation,  911. 
business,  of,  must  make  good  losses  during  previous  life  tenancy,  683. 
charge,  paying  off,  primd  facie  no  merger,  731 .     See  Mekgee. 
chattels  or  heirlooms,  his  rights  as  to,  683,  684. 
consent  of,  to  investment  by  trustees,  311,  318. 

discretion  of  trustees  not  dispensed  witji,  291,  318. 

when  necessary,  under  Settled  Land  Act,  470.  622  et  seq. 
contingent  legacy,  tenant  for  life  of  residue  entitled  to  income,  untU  con- 
tingency happens,  302. 
contract  by,  to  grant  lease,  power  of  trustees  to  effectuate,  606. 
conversion,  his  proportion  in  income  accruing  before,  301  et  seq. 

rents  accruing  before,  to  be  received  by  tenant  for  life,  949. 

wrongly  receiving  whole  income,  he  is  liable  to  refund,  357. 
copyholds,  fine  on  admission  to,  how  to  be  borne,  378,  379. 
costs  incurred  by,  in  protecting  estate,  allowed  to  trustees,  636. 
costs  occasioned  by  his  encumbering  his  estate,  his  liability  for,  673. 
covenant  for  title  by,  442. 

debts  and  legacies,  out  of  what  payable  as  between  tenant  for  life  of  resi- 
due and  remainderman,  302. 
dividends,  apportionment  of,  on  change  of  investment,  323. 

possession  of,  how  tenant  for  life  put  in,  684. 
favour  to,  trustees  should  not  show,  291,  317,  318,  333,  428. 
fines  on  copyholds,  is  entitled,  to,  682. 

on  renewal  of  leases,  when  entitled  to,  682. 
forfeiture  by,  by  feoffment  of  fee  simple,  821. 
-household  goods,  his  right  to  use,  683,  684. 
improvements  and  repairs  by,  574,  575  et  seq. 
income  of,  in  respect  of  debts  recovered,  300,  914. 
income,  tenant  for  life  wrongly  in  possession  of,  is  accountable,  334. 
incumbrance,  effect  of  tenant  for  life  purchasing,  280,  731. 
investment  with  consent,  application  of  statutory  powers  to,  311. 

refusal  of  tenant  for  life  to  consent  does  not  justify  retention  of  im- 
proper security  by  trustee,  291,  318. 
lease  by,  555,  557,  606. 
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TENANT  FOR  JjWE— continued. 

leaseholds,  of,  to  what  income  entitled,  299,  304,  682. 
married  woman,  rights  of,  740,  744. 

minerals,  power  of  tenant  for  life  to  work  or  sell,  190,  433. 
mines,  power  of  tenant  for  life  to  lease,  503,  683. 

right  of  tenant  for  life  to  rents  and  royalties,  682. 
partnership,  share  in,  tenant  for  life  to  what  income  entitled  in  respect 

of,  304. 
personal  security,  trustees  should  not  lend  to  him  on,  316,  317. 
possession,  equitable  tenant  for  life  when  entitled  to,  675,  676. 

on  giving  security  for  discharge  of  prior  incumbrances,  675. 
powers,  whether  exercisable  by,  after  alienation  of  estate,  668. 
protector  of  settlement,  equitable  tenant  for  life  may  be,  682. 
purchase  by,  from  trustees  for  sale,  317  note  (a),  485,  503. 
purchase  from,  by  trustees  for  purchase,  503. 
rates  and  taxes,  must  pay,  683. 
real  estate,  his  rights  in,  675  et  aeq. 
receiver  appointed  by  Court,  expense  of.  falls  on,  984. 
refund,  must,  where  overpaid,  357.  - 

rene'wable  leaseholds,  of — 

fines  on  renewal,  how  provided  for  as  between  tenant  for  life,  and  re- 
mainderman, 371  et  seq. 
underleases,  on,  tenant  for  life  entitled  to,  371. 

neglect  to  renew,  liability  in  case  of,  378,  854. 

refusal  by,  to  renew,  378,  379,  854. 

renewal  of  lease  by,  in  own  name,  effect  of,  181  et  seq.,  363. 

reversion,  of,  of  lease  annually  renewable,  rights  of,  as  regards  in- 
come, 682. 
repairs  by,  574  et  seq.;  neglects  to  repair,  574.     See  "Waste. 
request  by,  to  exercise  of  power,  428,  429. 
residue,  of,  to  what  income  entitled,  298,  300  et  seq. 

reversionary  interest,  or  what  proportion  of  proceeds  attributable  to,  305. 
sale  by,  to  trustees  for  purchase,  503. 
sale  by,  under  powers  of  Settled  Land  Act,  428,  429. 

with  concurrence  of  trustees,  430. 
Settled  Land  Act,  powers  of  tenant  for  life  under,  129,  428,  429,  436,  470, 

553  et  seq.,  622  et  seq.,  682,  683.     See  Setti-ed  LAND  Acts. 
specifically  bequeathed  property,  of,  is  entitled  to  full  income,  289. 

or  where  intention  expressed  that  he  should  enjoy  in  specie,  299,  300. 
stock,  apportionment  of  dividends,  on  change  of  investment" of,  323. 
succession  duty,  must  bear  expense  of  accounts  in  respect  of,  683. 
timber,  power  of  tenant  for  life  to  cut,  187  ct  aeq.,  502  note  (e),  574.  682, 

683.    See  Waste. 
title  deeds,  duty  of  tenants  for  life  to  produce,  192. 

rights  of  equitable  tenant  for  life  as  to  custody  of,  679. 
trade,  where  trust  estate  employed  in,  to  what  income  tenant  for  life  enti- 
tled, 304. 
trust  for  sale,  he  may  buy  under,  though  his  consent  be  necessary  to  sale, 

503. 
trustee,  not  appointed,  under  Settled  Land  Act,  41,  666. 
trustee  for  sale,  tenant  for  life  who  is,  cannot  profit  by  postponing  sale, 304. 
Trustee  Act,  is  not  person  "absolutely  entitled  "  under,  1022. 

except  as  regards  income  only,  1022. 
Trustee  Relief  Acts,  petition  by  tenant  for  life  under,  999,  1000,  1004. 
underwoods  and  thinnings  of  plantations,  he  is  entitled  to,  682. 
waste  by,  187  e<  seq.,  574.     See  Waste. 
waste,  when  to  be  made  dispunishable  for,  507,  508. 
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TENANT  IN  COMMON. 

advowsoD,  of,  must  cast  lots  for  presentation,  276. 

devise  to  co-tenants,  may  be  good  as  to  one  and  void  as  to  another,  63. 

Vfhether  trust  estates  will  pass  under,  228. 
election  by,  957.     See  Election. 

equitable,  injunction  against  co-tenant,  cutting  timber,  679. 
implication  of  tenancy  in  common,  164,  165. 
in  case  of  joint  loan,  164. 

or  where  two  possessed  of  mortgage  term  purchase  equity  of  redemp- 
tion, 164. 
in  joint  pui-chase  where  purchasers  contribute  unequally,  165. 
or  in  joint  undertaking  in  trade,  164,  165. 
mortgagee,  tenant  in  common  of  equity  of  redemption,  time  does  not  run 

against,  866. 
presumption  of  ouster  does  not  arise  between  equitable  tenants  in  com- 
mon, 869. 

TENANT  IN  TAIL. 

assignment  of  equitable  interest  by,  693  et  seq 

charge,  paying  off,  when  presumed  to  intend  merger,  731,  732. 

chattels,  bequest  of,  to  tenant  in  tail  who  shall  first  attain  twenty-one, 
void,  98. 

disentailing  assurance  by,  under  Fines  and  Recoveries  Act,  381,  382,  694. 

election  by,  957  et  seq.     See  Election. 

equitable,  cannot  require  trustee  to  convey  legal  fee,  685. 

equitable  recovery,  effect  of,  14,  694. 

estate  par  autre  vie,  of,  powers  of  alienation  of,  694,  695. 

executory  trust,  for  A.  for  life  and  after  his  disease  to  the  heirs  of  his 
body,  118. 

payment  out  of  Court  to,  under  Lands  Clauses  Act,  960,  961. 

Settled  Land  Act,  powers  of  tenant  in  tail  under,  553,  554. 

trust  for  management  during  minority  of,  when  void  for  remoteness,  97. 

Uses,  Statute  of,  not  applicable  to  seisin  of,  6. 
TENANT  TO  PRiECIPE,  380,.  382. 
TENANT,  YEAELY. 

renewing  lease,  is  trustee  for  remainderman,  182. 

TEEM  OF  YEARS. 

attendant,  95,  250  note  (1).     See  Attendant  Term. 

charge,  to  secure,  when  barred  under  Statutes  of  Limitation,  880,  883. 

long,  may  be  converted  into  fee,  328  note  (a). 
TERMINABLE  SECURITIES. 

duty  of  trustees  to  convert,  298,  299,  300. 

investment  in,  by  trustees,  320. 

TERROR. 

confirmation  or  release  must  not  be  obtained  by,  496,  498,  926. 

TESTAMENTARY  DISPOSITION.    See  Will. 

TESTAMENTARY  EXPENSES. 

costs  of  administration  action  are,  644. 

costs  of  taking  opinion  of  Court,  quseere,  ib. 

priority  of,  in  administration  of  estate  in  bankruptcy,  832. 

THEFT. 

trust  property,  of,  trustee  when  liable  for,  294. 
THELLUSSON  ACT,  90  el  seq.     See  Appendix  by  Wm.  C.  Scott. 

charge  void  under,  sinks  into  land,  92,  93. 

exceptions  from  the  Act,  and  their  construction,  93,  94. 

excess,  to  whom  it  belongs,  91,  92. 

results  for  benefit  of  heir's  personal  representative,  92. 
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THELLUSSON  AUT— continued. 

implied  direction  for  accumulation,  serrj)le,  Act  applies  to,  as  well  as  to  ex- 
press direction,  91. 
Ireland,  Act  does  not  apply  to,  94. 
Irish  property,  when  applicable  to,  94. 
periods  of  accumulation  permitted  by, 

accumulation  can  he  for  one  only  of  the  periods,  90,  91. 
period  commencing  after  testator's  death,  must  end  at  21  years  from 
such  death,  91. 
premiums  on  policy,  direction  to  pay,  out  of  income,  94. 
residue,  when  void  accumulations  fall  into,  92. 
Scotland,  the  Act  has  been  extended  to,  94. 
simple  accumulation,  Act  applies  to  as  well  as  compound,  90. 
subsequent  limitations  not  in  general  accelerated,  92. 
suspension  of  actual  enjoyment  of  income,  Act  applies  although  right  to 

enjoyment  is  not  suspended,  90. 
trust  exceeding  limits  of  Act,  but  not  of  common  law,  is  good  pro  tanio,  91. 
void  accumulations,  who  entitled  to,  92. 

residue,  of,  result  to  heir  at  law  or  next  of  kin,  92. 
Wills  Act,  under,  void  accumulations  go  to  residuary  devisee  or  legatee, 
92,  and  where  residue  is  settled  form  capital,  ib. 
THINNINGS  OF  WOOD, 

tenant  for  life  when  entitled  to,  189  note  (b),  682. 
TIMBER.     See  Waste. 

account  of,  in  equity  on  legal  title  without  injunction,  886. 
improperly  felled,  account  in  respect  of,  188,  574. 
infant's  estate,  on,  578.     See  Infant. 

proceeds  of,  whether  realty  or  personalty,  967,  969. 
interest  when  charged  in  respect  of  proceeds  of,  188,  578. 
larch  plantations  blown  down,  application  of  proceeds  of,  189  note  (J), 
lunatic's  e-state,  on  proceeds  oi,  how  applicable,  964  et  seq.     See  Lunatic. 
portions  when  raisable  by  sale  of,  418,  420. 

produce  of,  directions  touching,  excepted  from  Thellusson  Act,  93. 
property  in,  when  felled,  to  whom  it  belongs,  188,  189. 
purchase  of  timbel-ed  estate  by  trustees,  improper,  502. 
repairs,  legal  tenant  for  life  may  cut  for,  574. 

quaere  whether  trustee  may  also  do  so,  574. 
sale  of,  by  trustees  separately  from  estate,  433. 
sale  of  estate  by  trustees  separate  from  timber  is  void,  432. 
tenant  for  life  when  trustee  of  proceeds  of  sale  of,  188,  189. 

powers  of,  to  cut  and  sell  timber,  187  et  seq.,  502  not*  (e),  574,  577, 
682,  683. 
timber  estate,  trustee  may  not  buy,  ,in  favour  of  tenant  for  life  sans  waste, 
502. 
whether  he  may  purchase  generally,  502. 
trustee,  power  of,  to  cut  timber,  574,  577  ;  during  minority  of  beneficial 

ownei-,  578. 
where  holding  on  implied  trust.  136. 
underwood  treated  as  income,  682. 

windfalls  belong  to  owner  of  first  estate  of  inheritance,  189  note  (1). 
TIME. 

bar  by  lapse  of,  495,  496,  863.     See  LACHES  ;  Limitation  of  Action. 

creditor's  deed,  time  limited  in,  is  not  of  the  essence,  522. 

notice  of  equitable  incumbrance,  for  giving,  707. 

payment  of  fund  into  Court,  what,  allowed  for,  981. 

portions,  for  ascertaining,  parties  entitled  to,  386,  390,  not«,   393.     See 

Portion. 
power  of  sale,  within  wha,t  time  exercisable,  458,  605,  606. 
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TIME — continued. 

powers  of  exeentor  or  trustee,  how  affected  by  lapse  of,  457,  458,  481,  482. 
priority,  how  it  affects,  713  et  seq.,  862. 

trust  for  sale,  within  what  time  it  should  be  executed,  424,  457,  458. 
trustee  not  entitled  to  allowance  for,  627  el  seq. 

TITLE. 

adverse  trustee  cannot  set  up  against  c.  q.  t.,  285. 

clearing,  on  sales,  trustees  may  do  all  acts  for,  440. 

commencement  of,  which  purchaser  may  require,  438. 

conditions  s.s  to,  on  sale  by  trustee,  435,  436. 

covenauts  for,  by  trustees  and  mortgagees,  441,  442. 

duty  of  trustee  to  enquire  into  on  lending  money  on  real  security,  324,  325. 

good  or  marketable,  what  is,  500. 

proof  of,  which  purchaser  may  require,  438,  439,  440,  500. 

receipt,  power  of  vendor  to  sign,  for  purchase-money  is  question  of  title, 

45|  note  (a),  663. 
secret,  person  designedly  concealing,  may  be  precluded  from  setting  up, 716. 
sole  trustee,  objection  to  title  on  sale  by,  663. 
trustee  for  sale  bound  to  make  good  title,  432. 
trustee  setting  up  his  own,  ordered  to  pay  costs,  994. 
trustees  for  purchasing  must  see  to  sufficiency  of,  500,  501. 
Trustee  Act,  Court  cannot  decide  question  of  title  under,  1009, 
TITLE  DEEDS. 

copies  of  c.  q.  1.  entitled  to,  at  own  expense,  680. 
covenant  to  produce,  effect  of,  192. 

trustees  when  bound  to  enter  into,  333,  442  et  seq. 
custody  of,  who  entitled  to,  -when  legal  estate  in  trustee,  679. 

cestui  que  ti-ust  entitled  absolutely  in  possession,  680. 

one  of  several  trustees,  may  be  committed  to,  680,  681. 

tenant  for  life,  when  entitled  to,  679. 

tenant  In  tail,  when  entitled  to,  680  note  (c). 

trustee  in  bankruptcy  of  husband  of  legal  tenant  for  life  not  entitled 
to,  680. 

trustees  of  term  for  raising  portions  not  entitled  to,  421. 

trustees  should  not  part  with,  to  settlor,  679. 
deposit  of,  48,  715,  862.     See  Mortgage,  equitable. 

holder  of,  how  far  a  constructive  trustee  for  remainderman  or  part  owner, 
192. 

may  gain  priority  over  earlier  incumbrancer,  714  et  seq. 

but  not  if  deeds  obtained  wrongfully  or  by  accident,  714. 
inspection  of,  i-ight  of  c.  q.  i.  to,  680. 
leaseholds,  of,  executor  may  hold,  till  debts  paid,  680. 
mortgagee  improperly  dealing  with,  may  be  postponed,  715. 
production  of,  when  purchaser  entitled  to  require,  439  et  seq. 

TOOLS. 

investment  ou  mortgage  of,  by  trustees,  326. 

TOMBS. 

trust  for  keeping  up,  effect  of,  106  ;  and  see  107  note  (n). 

void  unless  charitable,  ex.  gr.  for  monument  in  church,  ih. 
for  erection  of  monument  to  deceased  person,  valid,  106. 

TORT. 

husband  and  wife  cannot  sue  each  other  in,  761. 
married  woman  may  be  sued  for,  as  if  feme  sole,  769. 

TORTIOUS.  „     „ 

conversion  of  trust  property,  241,  892,  963  et  seq.     See  CoirvEESIoir. 

right  to  follow  property,  892  et  seq. 
sale  of  land  by  trustees,  902. 
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TOKTIOUS— contmuerf. 

■ '    of  stock  by  trustees,  proof  in  respect  ol",  912. 
timber,  felling  of,  on  estate  of  lunatic.  966. 
TRADE. 

allowance  for  management  given  to  constructive  trustee,  629 ;  nectis,  ex- 
press trustee,  630. 
bank,  money  lodged  in,  to  executor's  account,  considered  to  be  traded 

with,  340. 
buildings  used  in,  trustees  should  not  lend  half  actual  value  on  mortgage 

of,  325. 
direction  to  employ  assets  in,  effect  of,  581,  639,  916. 

executor  might  formerly  have  used  assets  in,  339,  340;  secus,  3i0et  seg.,479. 
following  trust  property  employed  in,  894,  916. 
investment  in,  when  authorized,  319. 
.1 ,'  ,  loss,  tenant  for  life  when  bound  to  pay,  out  of  income,  683. 

married  woman  may  carry  on,  separately  from  her  husband,  788,  791. 
•    ■  profits  of,  trustee  when  accountable  to  e.  g.  t.  for,  276,  277,  894. 
tenancy  in  common  implied  on  joint  advance  for,  164,  165. 
tenant  for  life  of  residue,  right  of,  to  income  of  trust  estate  employed  in 

trade,  304. 
trustee  carrying  on,  is  amenable  to  bankruptcy  law,  238. 
pursuant  to  direction  of  testator,  581,  639,  916. 
rights  of  creditors  as  against  trust  estate,  639,  916. 
trustee  must  not  employ  trust  money  in,  276,  277,  479. 

so  employing  trust  money,  charged  at  option  of  c.  q.  t,  with  profits,340. 
or  interest  at  £5  per  cent.,  340,  342. 
whether  with  compound  interest,  342,  343. 
TRADE  MARK. 

equities  in  respect  of,  enforceable,  167. 
registration  of,  167. 

no  notice  of  trust  allowed  on  register,  ib. 
TRADER,  510  et  seq.    See  Bankkuptcy  ;  Debt. 
TRAITOR.     See  Convict  ;  Forfeituee. 
TRANSFER. 

action  for  administration,  of,  to  Court  of  Bankruptcy,  832. 
mortgage,  of,  by  trustees,  332,  333.     See  Moktgage. 
shares  or  stock,  of,  32,  534,  574.    See  Shares  ;  Stock. 
into  Court,  976  et  seq.    See  Payment  into  Court. 
under  Trustee  Relief  Acts,  998,  999,  1007. 
TRANSMISSION. 

trust  money,  of,  to  a  distance,  how  to  be  eflFected,  256,  353,  354. 
TRANSMUTATION  OF  POSSESSION.     Chap.  VI.,  67—83. 

where  there  is,  the  trust,  though  voluntary,  will  be  enforced,  67. 
and  where  there  is  not,  if  trust  be  perfectly  created,  67. 
TRAVELLING. 

expenses,  trustee  when  allowed,  634. 
TREASON. 

forfeiture  in  case  of,  27,  818  et  seq.     See  Forfeiture. 

now  abolished,  28,  821. 
outlawry  upon,  effect  of,  250. 
TREASURY. 

consent  of,  required  to  alienation  by  corporation,  22,  31. 
TROUBLE. 

allowance  for,  may  be  made  by  special  direction,  630,  631. 
will  not  cease  on  institution  of  suit,  631 . 
amount  of,  where  not  known,  settled  by  reference,  631. 
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annuity  to  trustee  for,  does  not  prevent  allowance  for  expenses,  637. 
commission  whether  allowed  to  executor  in  East  Indies,  628. 

when  to  trustees  or  mortgagees  of  West  India  Estates,  628. 
committee  of  lunatic  not  allowed  to  charge  for,  628. 
contract  by  trustee  with  e.  q.  t.  for  allowance  for,  631 ,  632. 

or  with  Court  before  acceptance  of  trust,  632. 
executor  not  allowed  to  charge  for,  628. 

management  of  business,  trustee  not  allowed  salary  for,  491,  630. 
mortgagee  not  allowed  to  charge  for,  628. 

whether  he  may  contract  for  allowance,  632. 
receiver  not  allowed  to  charge  for,  628. 

settlor  may  direct  allowance  for,  to  be  made  to  trustee,  630,  631. 
trustee  not  generally  allowed  to  charge  for,  491. 

TEUE  OWNER. 

whether  bare  trustee  is,  within  bankrupt  laws,  244. 
TRUST. 

absolute  gift  or  trust,  words  of  recommendation  whether  giving  rise  to, 

134, 135.     See  Implied  Trust. 
acceptance  of,  200  el-  seq.,  251,  252.     See  Acceptance  of  Tkust. 
accumulation,  for,  84  et  se^.     See  Thellusson  Act.     See  supplementary 
chapter  on  Trusts  for  Accumulation  in  Appendix  by  Wm.  C.  Scott, 
[*]  1046. 
advantage  by,  trustee  may  not  make,  275  et  seq. 
advowson,  of,  for  parishioners,  85  et  seq. 

right  of  presentation  does  not  belong  to  trustee,  275. 
alienation,  restriction  of,  not  allowed  by  way  of  trust,  98  et  seq. 
annexed  in  privity  to  the  estate,  15. 

to  the  person,  16. 
assets,  a  trust  is,  10,  872;  whether  formerly,  826.     See  Assets. 
assignment  of  equitable  interest,  692  ct  seq.     See  Equitabe  Estate. 
averrable  at  common  law,  51  ;  but  averment  must  not  contradict  vnritten 
instrument,  ib. 

not  where  deed  required  to  pass  legal  estate,  52. 
Bank  of  England  does  not  take  notice  of,  32. 

bare  trust  and  trust  coupled  with  interest,  611.     See  Bare  Trustee 
cestui  que  trust,  existence  of,  essential,  106. 
chapel,  for,  how  created,  85;  how  administered,  531,  534. 
charges  and  expenses,  allowance  of,  to  trustee,  634  et  seq.     See  Expenses. 
charitable  or  public  trust,  20.     See  Charity. 
chattels,  of,  when  perfectly  created,  69. 
chose  in  action  anciently  treated  as,  8. 
church  or  chapel   for,  how  effected  in  equity,  85. 
classification  of.  Chap.  ll.,  18 — 20. 
common,  with  power  annexed,  19. 
compulsory,  is  not,  before  acceptance,  196. 
condition  distinguished  from,  34. 
confidence,  in  what  sense  trust  is,  13,  14. 
consideration  for,  67  et  seq.     See  Considebation. 
construction  of,  108  et  seq. 

constructive.  Chap,  x.,  180—195.     See  Constructive  Trust. 
contingent  remainders,  for  preserving.  Chap,   xvi.,'  380 — ^384.     See  Con- 
tingent Remainder. 
copyholds,  of,  47,  721. 
creation  of.  Chap.  III.,  21—46.     See  Creation  of  Trust. 

formalities  required  for.  Chap,  iv.,  51 — 66. 

when  perfect,  67. 
creditors,  for,  Chap.  XX.,  509—527. 
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to  defeat  or  delay,  invalid,  77,  78,  81,  82. 
curtesy  of,  11,  221,  733  et  seq.     See  Cuetbsy. 
debts,  for  payment  of,  Chap.  XX.,  509—527.     See  Debt. 
declaration  of,   when  sufficient,  51,  53,  55  et  seq.     See  DecLAEATION  of 

Trust. 
definition  of,  13. 

delegation  of,  not  permitted,  252,  253,  234,  275.     See  Delegation. 
descent  of,  723,  823,  824.     See  Descent. 
devise  of,  226  et  seq.,  720  et  seq. 
disclaimer  of,  196  et  seq.     See  Disclaimbe. 
disclosure  Qf,  by  trustees  purchasing,  505. 
discretionary,  18.     See  Discketionaey  Teust. 
dovfer  of,  8,  11,  733  etseq.     See  Dowee. 
duration  of,  20,  89,  97,  425. 

enforced,  where  consideration  valuable,  or  if  perfectly  created,  67. 
equitable  interest,  of,  when  sufficiently  created,  72,  73. 
escheat  of,  11,  282,  822.  823.     See  Escheat. 
estate,  20  et  seq.     See  Legal  Estate. 
estate  tail,  equitable,  47.     See  Entail. 

execution  of,  causes  and  matters  for,  assigned  to  Chancery  Division,  17. 
executory.  111  et  seq.    See  Execdtoey  Trust. 
express.  Chap,  viii.,  sect.  1,  108—130.    See  Expkbss  Teust. 

how  affected  by  Statute  of  Limitations,  875  et  seq. 
extent  from  Crown  against,  817. 
extinguishment  of,  425. 

failure  of,  for  want  of  trustee,  equity  will  not  permit,  833  et  seq. 
foreign  property,  of,  49. 

forfeiture  of,  221,  247,  818  H  seq.     See  Forfeitube. 
Frauds,  Statute  of,  how  it  affects  trusts,  51  et  seq.    See  Feauds,  Statute  of. 
immoral,  is  void,  105.     See  Unlawful  Trust. 
impeachable,  286,  346. 
imperfect  gift  not  carried  into  effect  as,  74. 
implied.  Chap,  viil.,  sect.  2,  130— 14'J.     See  Implied  Trust. 
instrumental,  explained,  18. 
intention  by  settlor  to  create,  essential,  82. 
irrevocable,  when,  515. 
judgtaents,  how  affected  by,  245,  794  et  seq. 
land  discharged  from,  when  money  raised  by  trustee,  449. 
land,  does  not  issue  out  of,  15. 
land,  of,  when  perfectly  created,  69. 
lands  abroad  of,  49. 
lawful,  19,  Chap.  VII.,  sect.  1,  84—94. 

legal  estate,  persons  taking,  when  bound  by.  Chap,  xil.,  sect.  3,  246 — 250. 
limitation  of,  compared  with  legal  limitations,  46,  84  et  seq.,  109. 
maintenance,  for,  how  far  valid  as  against  creditors  of  c.  q.  t,  99  etseq.     See 

Maintenance. 
ministerial,  explained,  18. 
mixed  power  and  trust,  19,  836. 
money  followed  into  land,  169,  896,  897. 
mortmain,  in,  96.     See  Mortmain;  Charity. 
nature  and  origin  of,  1,  7. 
notice  of,  505,  506,  858  et  seq.     See  Notice. 
obligatory,  exercise  of,  is,  834. 
operation  of  law,  by,  193. 
origin  of  modern  trust,  1,  7. 

administered  at  first  on  principles  of  uses,  8,  but  afterwards  treated  as 
estates,  11. 
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parishioners,  for,  80  et  seq. 

parol,  may  be  declared  by,  when,  51,  65. 

peerage,  of,  cannot  be  created,  47  note  (a). 

pension  of,  cannot  be  raised  by  parol,  52. 

perfect,  when.  67,  68.    See  Consideeation  ;  Voluntaey  Settlement. 

performance  of,  67. 

whether  enforceable  against  Crown,  30. 
perpetuity,  rule  against,  application  of,   to  trusts,  89,  97,  98.     See  Pee- 

PETUITY. 

poor  of  parish,  trust  for,  how  carried  into  effect,  85,  531. 

post  obit,  518 

power  distinguished  from,  19,  135,  451,  839  etseq.     See  PowEE 
mixture  of,  and  trust,  19,  600,  610,  611,  613. 
trust  with  power  annexed  distinguished  from,  19. 

precatory,  130  eiseq.     See  Implied  Trust. 

priijciples  governing,  at  present  day,  11. 

private,  20. 

privity  of  estate,  extent  of  term,  as  applicable  to,  15. 

prize  of  war,  grant  by  royal  warrant  to  trustees,  22. 

profit  by,  trustee  must  not  make,  275  et  seq. 

properties  of,  in  analogy  to  legal  estates,  Chap,  xxvi.,  692 — 832. 

property,  what,  may  be  made  the  subject  of.  Chap,  iv.,  47 — 61. 

public,  explained,  20.     See  Public  Teust. 

information  by  Attorney-General  when  proper  remedy,  31. 

purchase,  for.  Chap,  xix.,  499 — 508.     See  Purchase. 

purchaser  whether  bound  by,  246,  857  et  seq.     See  PURCHASER. 

recommendation,  whether  raised  by,  130  et  seq.    See  Precatory  Trust. 

reference,  by,  how  to  be  framed,  506.  507;  how  construed,  507,  508. 

relinquishment  of,    Chap,  xxv.,   645 — 673.     See    Eelinquishment    op 
Trust. 

renewable  leaseholds,  of,  180  et  seq.,  363  et  seq.    See  Renewable  Lease- 
holds. » 

repair,  to,  a  window  or  monument  in  church  valid  as  charitable  gift,  106, 
107. 

resulting.  Chap.  IX., 143 — 179.     See  Resulting  Teust. 

retirement  from.  Chap,  xxv.,  645 — 673.     See  Relinquishment  or  Trust. 

revocable  or  irrevocable,  515,  516. 

rise  and  progress  of  trusts,  1  et  seq. 

trusts  at  first  modelled  after  pattern  of  uses  8. 
but  afterwards  treated  as  estates,  11. 

sale,  for,  422  et  seq.     See  Sale. 

secret,  parol  evidence  when  admissible,  62. 

seisin  and  disseisin  of,  617. 

separate  use  of  married  woman,  for,  753  et  seq.    See  Maeeied  Woman. 

settlor,  who  may  be,  21  et  seq.    See  Settlement. 

several  estates,  of,  642. 

shifting  fee  simple,  84. 

simple  trust,  2,  18,  572,  674  et  seq.,  827.    See  Simple  Trust. 

special  trust,  2,  18,  210,  572.     See  Special  Trust. 

specific  appropriation,  what  amounts  to,  so  as  to  create  trusts  83,  240,  894, 
912.    See  Specific  Appropriation. 

stock,  of,  when  perfectly  created,  69. 

survivorship  of,  261,  262,  263,  430,  600.     See  Survivorship. 

trustee,  trust  does  not  fail  for  want  of.  833. 

uncertainty  of  object  or  subject  of,  effect  of,  133,  134. 

unlawful,  19,  64,  Chap.  viL,  sect.  2,  94 — ^107.     See  Unlawful  Trust. 

use,  anciently  known  as  a,  13. 
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Uses,  Statute  of,  special  trusts  not  within,  6,  210. 

validity  of,  trustee  bound  to  assume,  286. 

voluntary,  67  et  seq.    See  Voluntary  Settlement  ;  Voluntaey  Trust. 

TRUST  ESTATE.     See  Legal  Estate. 
TRUSTEE. 

abroad,  person  domiciled,  should  not  be  appointed,  30,  40,  662,  847.     See 

Abroad. 
absconding,  removal  of,  847,  1028. 
absent,  where  trustee  is,  Court  may  make  vesting  order,  1021  et  seq.     See 

Trustee  Acts. 
acceptance  of  trust  by,  200  et  seq.,  251.     See  Acceptance  op  Trust. 
account  against,  674,  691.     See  Account. 

refused  on  ground  of  delay,  &c.,  871  et  seq. 
accountable  for  rents  and  profits,  674.    See  Eents  and  Profits. 
accounts,  trustee  must  be  ready  with  his,  449,  691,  975,  976. 
act  or  neglect  of,  does  not  vary  rights  of  c.  {.  i.  938,  939,  963. 
"acting,"  meaning  of  term,  258,  655,  665,  709. 
actions  when  to  be  brought  in  name  of,  234.     See  Action. 
advantage,  trustee  may  not  make,  by  trust,  275  ei  seq. 
adverse  title,  trustee  cannot  set  up,  against  c.  }.  t,  285. 
advowson,  of,  234,  275.     See  Advowson. 
agent,  employment  of,  by  trustee,  254.     See  Agent. 
alien  may  be,  of  chattels  personal,  40. 

formerly  might  not  be  of  freeholds  or  chattels  real,  40. 
allowances  to  Chap,  xxiv.,  627 — 644.     See  Costs  ;  Expenses. 
appointment  of,  846  et  seq.,  1027  et  seq.    See  New  Trustees  ;  Trustee 

Acts. 
assign  of,  formerly  not  liable  to  execute  use  or  trust,  2. 

secus  in  later  times,  246. 
auctioneer,  trustee  who  is,  cannot  make  profit  from  trust,  280. 
Bank  of  England  cannot  be,  32. 

banker,  trustee  who  is,  cannot  make  profit  by  trust,  280. 
bankrupt  not  absolutely  disqualified  from  being,  40,  847  note  (e). 
bankruptcy  of,  239,  242  et  seq.,  658,  850,  912  et  seq.    See  Bankruptcy. 
bare  trustee,  meaning  of  term,  221  note  {g).    See  Bare  Trustee. 
beneficially  interested,  assignee  of,  bound  by  equities,  696. 
bond  given  by,  for  due  execution  of  trust,  effect  of,  252. 
breach  of  trust  by.  Chap,  xxix.,  846 — 856.   'See  Breach  op  Trust. 
broker,  trustee  who  is,  cannot  profit  by  trust,  280.  , 

business  of  testator,  carrying  on,  581.     See  Executor  ;  Trade. 
care  to  be  taken  by,  294. 
cestui  que  trust  can  compel  performance  of  duty  by,  853  et  seq.    See  CESTUI 

que  trust. 
cestui  que  trust  should  not  be  appointed,  as  a  general  rule,  40. 
chapel,  for,  531,  534,  852,  853. 
charge,  cannot  generally,  for  personal  services,  281. 
charity,  for,  duties  of,  530  et  seq. 

religious  views  of  trustee  whether  to  be  regarded,  42,  847. 

removal  of,  848. 
chattels  personal,  duties  of  trustees  of,  Chap,  xiv.,  287 — 362. 
commission,  when  allowed  to  charge,  628,  629. 
concurrence  by,  in  sale  with  owners  of  other  shares,  594. 
contingent  remainders,  to  preserve,  duties  of.  Chap,  xvi.,  380 — 384. 
"continuing,"  658,  664. 

exercise  of  power  by,  606. 
conversion  of  trust  property,  duties  of  trustee  as  to,  298,   334,   336,   935 
et  seq.,  963.     See  CONVERSION. 
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conveyance  by,  at  request  of  e.  q.  I.,  503,  684  et  seq.,  of  assignee  of  c.  q.  t., 

on  sale,  441  ct  seq.    See  Conveyance  ;  Sale. 
conveyance  to,  how  to  be  framed,  505  et  seq. 
copyholds,  of,  235  et  seq.     See  Copyhold. 
corporation,  capacity  of,  to  be,  31,  32. 
costs  of,  985  et  seq.     See  Costs. 

co-trnstees,  liability  of,  for  each  other's  acts,  263  et  seq.    See  Co-^bustebs. 
counsel,  advice  of,  when  to  be  taken,  206,  346,  347.    See  Counsel. 
Court,  powers  of  trustees  appointed  by,  471,  472. 
covenants  by,  on  sale,  &c.,  441  et  seq.     See  Covenant  ;  SALE, 
creditors,  for,  duties,  &c.  of,  488,  509  et  seq.     See  Debt. 
Crown  may  be,  but  quaere  as  to  remedy  of  c.  g.  t.,  30. 
custody  of  chattels  by,  294  et  seq. 
debt  of,  has  no  priority  over  other  debts,  524. 

when  chattel  may  be  taken  in  execution  for,  224. 
debtor  to  estate,  assignment  of  beneficial  interest  by,  696. 
debts,  may  not  buy  up,  for  himself,  276. 

power  of  trustee  to  compound,  591,  592. 
defaulting,  when  liable  to  attachment,  916  et  seq.     See  Debtoes'  Act  ; 

Bbeach  of  Teust. 
delegation  of  duty  by,  252  et  seq.     See  Delegation. 
devise  by,  of  trust  estate,  effect  of,  226  et  seq.    See  Devise. 
devise  to,  when  to  be  construed  to  pass  fee  simple,  220. 

implied  by  nomination  as  trustee,  215. 
devisee  when  to  be  deemed,  59,  60. 
disability  of,  to  purchase  trust  property,  484  et  seq. 

Trustee  Acts,  how  remedied  under,  1013  et  seq.     See  Teustee  Acts. 
discharge  of,  how  obtained.  Chap.  xxv.  645 — ^673.     See  Indemnity  ;  Re- 
lease ;  Relinquishment. 
disclaimer  by,  effect  of,  196  el  seq.,  606,  607.     See  Disclaimee. 
distribution  of  trust  fund  by.  Chap,  xiv.,  sect.  6.  344 — 362. 
dividends,  payment  of,  to  two  or  more  trustees,  260.     See  Dividends. 
domiciled,  should  be,  within  jurisdiction  of  Court,  30,  40. 
dower,  to  uses  to  bar,  687,  688.     See  DowEE. 

duties,  how  compelled  to  observe,  853  et  seq.    See  Duty  op  Teustee. 
enfranchisement  by,  596. 

equitable  interest,  of,  when  entitled  to  conveyance,  688. 
estate  of.  Chap,  xii.,  209 — 250.     See  Legal  Estate. 
executor  when  converted  into,  204,  205,  481,  673. 
executor  and  trustee,  duties  of,  476,  525. 
expenses  of,  allowance  of,  634  etseq.     See  Expenses. 
failure  of,  remedy  of  cestui  que  trust  on.  Chap,  xxvill.,  833 — 84S. 
failure  of  c.  q.  t,  282  et  seq. 

feme  covert  may  be,  but  not  advisable  to  select  her,  33. 
foreign  domicile,  person  having,  should  not  be  appointed,  40. 
forfeiture  by,  efifect  of,  247.     See  Foefeituee. 
fraud  by  heir  devisee  or  legatee,  trusteeship  created  by,  61. 
fraudulent,  liability  of,  898,  916.     See  Feaud. 
gift  cannot  accept,  from '  c.  q.  t. ,  277. 
heir  of,  formerly  not  bound  by  trust,  2.     See  Heie. 

secus  in  later  times,  2. 

whether  he  can  disclaim,  196. 

whether  he  can  execute  trust,  230. 
husband  held  to  be,  for  wife,  of  her  separate  property,  754,  834. 
husband  of  c.  q.  t.,  sometimes  appointed,  41. 
husband  should  not  be,  of  his  own  marriage  settlement,  41. 
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ignorance  of,  as  to  his  true  cliaracter,  244,  889,  904. 

impartial,  should  be,  as  regards  interests  of  e.  q.  t.,  423,  850. 

implication,  by,  831. 

implied  trust,  under,  not  so  strictly  bound  as  in  a  common  trust,  136.   See 
Implied  Trust. 

improvements  by,  575  et  seq.     See  Improvements. 

'incapable,'  658,  659. 

incumbrance  on  trust  property,  trustee  cannot  buy  up,  276. 

infant  ought  not  to  be  appointed,  37  et  seq. 

injunction  against,  to  restrain  breach  of  trust,  855,  856.     See  Breach  of 
Trust. 

insurance  against  fire,  duty  of  trustee  to  efiect,  295. 

interest,  trustee  when  charged  with,  CJhap.  xiv.  sec.  5,  338 — 344.    See  In- 
terest, 

investment  of  trust  money  by.  Chap.  xiv.  s.  4,  306 — 337.    See  Invest- 
ment. 

judgment  against,  eflfect  of,  245.     See  Judgment. 

judgment  creditor  of,  execution  by,  against  chattels,  224. 

laches  by,  its  effect  as  to  right  of  c.  q.  t.,  520.     See  Laches. 

legacy  to,  who  is  attesting  witness  of  will,  275  note  (e). 

legal  estate  taken  by  trustee,  its  devolution,  properties  and  quantity,  Chap. 
XII.,  209 — 250.    See  Legal  Estate. 

legal  interest,  when  trust  invalid  unless  it  is  actually  vested  in  trustee,  69 
et  seq. 

legal  personal  representative,  estate  of  trustee  devolves  on,  222,  226,  233. 

legal  proceedings,  may  be  compelled  by  e.  q.  t.  to  take,  on  having  indem- 
nity, 853.     See  Action. 

liability  of,  for  breach  of  trust,  846  el  seq.    See  Breach  of  Trust. 
for  acts  of  co-trustee,  263  et  seq.    See  Co-Trustees, 

lien  of,  for  expenses,  &c.,  639,  640.     See  Lien. 

limitation  of  action  against,  873  et  seq.    See  Limitation  op  Action  ;  Limi- 
tation, Statutes  of. 

loss  of  trust  property,  when  liable  for.  294  et  .leq. 

majority  of  trustees  binds  minority  in  public  trusts,  259,  540,  547,  592,  597. 
may  pay  money  into  Court  under  Trustee  Relief  Act,   361,  997,  1007. 

married  woman  may  be,  but  not  advisable  to  select  her,  33,  34. 

effect  of  Married  Women's  Property  Act,  1882,  considered,  33,  34,  36. 
bare  trustee,  being,  may  convey  or  surrender,  36. 
stock,  may  transfer,  as  though  feme  sole,  36. 

merger  of  charge,  assignment  to  trustee  to  prevent,  727,  731.     See  Merger. 

misconduct  by,  a  ground  for  his  removal,  846,  847. 

mortgage  by,  326  el  seq.    See  Mortgage  ;  Investment. 

mortgagee,  how  far  he  is,  15.     See  Mortgagee. 

new,  appointment  of,  846  et  seq.,  1027  et  seq.     See  New  Trustees  ;  Trus- 
tee Acts. 

notice  to,  effect  of,  34.S.  701  el  seq.    See  Notice. 
when  necessary,  701  et  seq. 

number  of  trustees,    42,   43,  600,  601,  648,   659,  et  seq.,  846.     See  New 
Trustees. 
safe  rule  is  to  appoint  three,  and  keep  number  full,  43. 

office  of,  general  properties  of,  Chap,  xiii.,  251 — 286.     See  Office  of 
Trustee. 

overpayment  of  e.  q.  I.  by,  effect  of,  356,  357. 

partner  of,  when  liable  for  his  breaches  of  trust,  902,  913,  916. 

payment  by,  344  el  seq.    See  Payment  ;  Ecceipt. 

payment  to,  how  to  be  made,  292,  447,  448,  473,  474. 

jwrsonal  representative,  estate  of  trustee  devolves  on,  222,  226,  233. 
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persons  competent  to  sustain  character  of,  29  el  seq.     See  infra,  who  may 

be. 
portions,  duties  of  trustees  for  raising.  Chap,  xvii.,  385 — 421.     See  PoE- 

TION. 

possession  of  trust  estate,  rights  and  duties  of  trustee  as  to,  285,  677,  881 

882.     See  Possession. 
power,  when  bound  to  exercise,  600,  834.     See  Power. 
powers  of,  general.  Chap,  xxill.,  572—626.     See  Poweb. 

special,  572. 
prepayment  of  chose  in  action,  may  accept,  288. 
privileges,  &c.,  annexed  to  legal  estate  in,  234. 
production  of  documents  by,  975,  976 
profit,  must  not  make,  by  office,  275  et  seq. 
proper  number  of  trustees,  42,  43. 
purchase,  for,  duties  of.  Chap,  xix.,  499—508.     See  Purchase. 

(jf  trust  estate  by  trustee,  484  et  seq.    See  Purchase. 
qualification  for  office  of,  29  et  seq. 
quasi-trustee,  344,  580,  989. 

quorum.  Court  sometimes  appoints,  where  trustees  numerous,  260. 
receipt  by,  264  et  seq.     See  Receipt. 
receiver,  cannot  be,  at  salary,  280. 
refusal  by,  to  act,  847. 

relative  of  c.  q.  t.  objectionable  as  a  rule,  41. 
relatives,  near,  ex.  gr.  two  brothers  objected  to,  42. 
release,  when  entitled  to  require,  359.     See  Release. 
religious  society,  of,  statutory  privileges  of,  97. 

relinquishment  of  office  by.  Chap,  xxrv.,  645 — 673.  See  Relinquishment. 
removal  of,  for  misconduct,  &c.,  846 elseq.,  1028, 1038.  SeeNEw  Trustees. 
remuneration  to,  631,  632. 
renewable  leaseholds,  of,  duties  of.  Chap.  XV.,  363 — 379.   See  Renewable 

Leaseholds. 
renewal  of  lease,  by,  in  own  name,  180  et  seq. 
renounce,  cannot,  having  once  accepted,  251,  252. 
repairs  by,  504,  574,  575  et  seq.     See  Repairs. 

retirement  of.  Chap,  xxrv.,  645 — 673.    See  Relinquishment  op  Trust.- 
sale,  duties  of  trustee  for.  Chap,  xviii.,  422 — 498.     See  Sale. 
school,  for,  533. 

separate  use  of  married  woman,  for,  when  a  necessary  party,  771,  772. 
Settled  Land  Acts,  under,  duties  of.  Chap,  xxil.,  550 — 571. 
several  trusts,  appointment  of  separate  trustees  of,  666,  667. 
shares  in  company,  of,  239. 
sole,  42,  355,  356,  431,  592.     See  Sole  Trustee. 

solicitor,  responsibility  of  trustee  for  acts  of  his,  252,  325.     See  Solicitor. 
solicitor  to  trust,  son  of,  also  a  solicitor,  objected  to,  42. 
solicitor-trustee  cannot  charge  for  professional  services,  281  ei  seq.,  630. 
sub  modo,  vendor  is  trustee,  for  purchaser,  141,  142,  1011,  1012. 
suit  by,  234.     See  Action. 

surviving,  powers  of,  261,  262,  600  et  seq.,  607,  657,  664.     See  SURVIVOR- 
SHIP, 
tenant  for  life  not  appointed,  under  Settled  Land  Act,  41. 
title  deeds,  right  to  custody  of,  679,  680. 
title,  may  require  alleged  c.  q.  t.  to  show,  349. 
tort,  trustee  de  son,  207. 

tortious  conversion  by,  892  et  seq.,  963  et  seq.     See  Conversion. 
trade,  employing  trust  fund  in,  accountable,  276,  277,  340  et  seq. 
"true  owner,"  whether  he  is,  within  order  and  disposition  clauses,  244,  245. 
trust  not  permitted  to  fail  for  want  of,  833, 
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"trustee,"  use  of  word,  whether  devise  implied  by,  215. 
Trustee  Acts,  within,  who  is,  1011  note  (c). 

Trustee  Relief  Acts,  protection  aflforded  by,  996  et  siq.     See  Teustee  Re- 
lief Acts. 
"  unable  "  to  act,  659. 
undivided  share,  of,  powers  of,  421,  594. 
"unfit,"  658. 

validity  of  trust,  trustee  bound  to  assume,  286. 
void  deed,  costs  of  trustee  of,  640,  989. 
vouchers,  is  entitled  to  custody  of,  449. 
want  of,  does  not  defeat  trust,  833. 
who  may  be.  Chap,  iii.,  sect.  2,  29 — 43. 
alien  may  be,  of  chattels  personal,  40. 

formerly  might  not  be,  of  freeholds  or  chattels  real,  40. 
secus  under  the  recent  Act,  40. 
Bank  of  England  cannot  be,  32. 

bankrupt  not  absolutely  disqualified,  40,  658,  847  note  (c). 
capable,  must  be,  of  taking  and  holding  the  trust  property,  29. 
cestui  que  trust  or  relative,  not  incapacitated  but  not  desirable  to  ap- 
point them,  40,  41. 
charity,  religious  views  of  trustees  when  to  be  regarded,  42. 
corporation  may  be,  except  where  in  contravention  of  Statute  of  Mort- 
main, 31,  32. 
Crown  may  be,  but  qusere  as  to  remedy  of  c.  q.  t.,  30. 
feme  covert  or  sole  may  be,  but  undesirable  and  why,  33  et  seq. 
foreign  domicile,  person  having,  not  generally  a  fit  trustee,  659,  662. 
husband  of  c.  q.  t.,  41. 

husband  should  not  be,  of  own  marriage  settlement,  41. 
infant  ought  not  to  be  appointed,  37  et  seq. 
relative  ought  not  to  be  appointed,  41. 
widow  of,  anciently  entitled  to  dower,  8. 
vi-oman,  not  desirable  as  a  trustee,  34,  37. 

but  Court  will  sometimes  appoint  her,  37. 

TRUSTEE  ACTS  (10  &  11  Vict.  c.  96  ;  15  &  16  Vict.  c.  55). 
absent  trustees,  who  are,  1016  note  (d). 
absolutely  entitled,  meaning  of,  1022  note  (e). 

vesting  property  in  person  who  is,  1014  note  (6),  1018  note  (a),  1021 
note  (a). 
action,  Court  may  direct  institution  of  (s.  53),  1038. 
administration,  when  next  of  kin  declines  to  take  out,  1023  note  (e),  1037 

note  (c). 
Bank  of  England  bound  by  orders  under  (ss.  20,  26  ;  Extension  Act,  s.  6). 

1020,  1024,  1043. 
bankrupt  trustee,  removal  of,  1028  note  (a), 
chambers,  proceedings  when  to  be  taken  in,  1027  note,  1030  note,  1034  note 

(c),  1035  note  (n). 
charities,  jurisdiction  of  Court  in  respect  of,  under  s.  45,  1035. 

appointment  of  new  trustees  of,  1030. 
obose  in  action,  direction  of  Court  as  to  (s.  31),  1027. 

vesting  order  respecting  (ss.  5,  6,  22,  23,  24,  35),  1014  et  seq. 
colonies  extend  to  lands  in  (ss.  54,  56),  1039. 
company  bound  by  orders  under  (ss.  20,  26;  Extension  Act,  s.  6),  1020, 

1024,  1043. 
constructive  trusts,  extend  to,  1011. 

who  are  constructive  trusteeawithin  the  Acts,  1011  note  (c),  1026 
note  (e).  * 
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contingent  rights  of  trustee  or  mortgagee,  power  of  Court  to  dischage, 

(ss.  4,  8,  11,  12,  16,  18,  29),  1014  et  seq. 
conveyance  under,  appointment  of  person  to  execute  (s.  20),  1020, 
copyholds,  as  to  (s,  28),  1025, 
decree  directing,  makes  legal  owner  trustee,  1026. 
form  of  conveyance,  1020  note  (ft). 
lease,  on  refusal  to  execute,  1026  note  (e). 
legal  estate,  of,  gives  suflScient  title  when  all  parties  before  the  Court, 

1010  note  (e). 
solicitor  of  vendor  refusing  to  convey,  hy,  1012  note  (c). 
copyholds,  vesting  order  as  to  (s.  28),  1024,  1025. 
costs  nnder  (s.  51),  1037. 

higher  scale,  on,  1037  note  (ft), 
infiint  trustee,  of,  1037  note  (6). 
lunatic  mortgagee  or  trustee,  of,  1037  note  (ft). 

sale  for  payment  of,  vesting  order  in  aid  of  (Extension  Act,  s.  1),  1025 
note  (c),  1040  et  seq.. 
County  Courts,  jurisdiction  of,  in  proceedings  nnder,  1045. 
Crown,  private  estates  of,  extended  to,  by  25  &  26  Vict.  c.  37, 1013  note  (a). 
sale  of  estate  of,  extended  to,  by  Intestates  Estates  Act,  1040  note  (o). 
service  of  proceedings  on,  when  necessary,  1019  note  (ft),  1031  note  (d). 
decree  of  Court,  when  it  makes  legal  owner  trustee  within,  1025,  1026. 
exchange,  specific  performance,  partition,  conveyance  or  assignment, 

for,  1026. 
sale,  for,  1025,  1040. 
disentail  of  infant's  estate  under,  1010  note  (d),  1016  note  (d). 
disputed  question  of  title.  Court  cannot  decide,  1009  note  (a), 
dividends  accrued  or  to  accrue  .subsequently  to  date  of  request  for  pay- 
ment, 1023  note  (ft), 
apportionment  of,  not  made,  1014  note  (/). 
severance  of,  from  capital,  1022  note  (a). 

vesting  right  to  receive,  1014  note  (/),  1022  note  (a).     See  Stock, 
infra. 
Durham,  lands  in  (s.  21),  1021. 

equities  of  parties,  when  bound  by  order  of  sale,  1010  note  (c) . 
exchange,  judgment  for,  makW  legal  owner  trustee  within  Acts,  1026. 
executor  is  trustee  within  Acts,  1012. 

mortgagee,  of,  when  entitled  to  vesting  order,  1019  note  (6). 
where  stock  standing  in  name  of  deceased,  and  executor  cannot  be 
found,  (s.  25),  1023. 
or  refn.«es  to  transfer  (Extension  Act,  s.  5),  1042. 
executrix,  husband  of,  is  trustee  within  Act,  1021  note  (e). 
existing  trustee,  where  none.  Court  may  appoint  new  trustees  (Extension 

Act,  sect.  9),  1044. 
foreclosure  decree,   vesting  order  to  give  effect  to,   1016  note  (e),   1026 

note  (e). 
infant  trustee  or  mortgagee,  power  of  Court  to  vest  lands  of  (ss.  7, 
8),  1015,  1016. 
jurisdiction,  out  of,  1021  note  (d). 
new  trustee  appointed  in  place  of,  1027  note  (e). 
payment  of  money  of,  into  Court  (s.  48),  1036. 
stock  of  (Extension  Act,  s.  3),  1041,  1042. 
unsound  mind,  where  he  is  of,  1015  note  (c),  1020  note  (a). 
Ireland,  powers  of,  extended  to  lands  in  (ss.  55,  56,  57),  1039. 
iudement  for  conveyance,  exchange,  partitions,  sale,  specific  performance, 

makes  legal  owner  trustee  within  (ss.  29,  30),  1025,  1026. 
jurisdiction,  trustee  out  of  (ss.  9,  10,  11,  12,  22),  1016  et  seq. 

•(■  35  LAW  OF  TRUSTS. 
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infant  or  lunatic  trustee  out  of,  1021  note  (d). 

mortgagee  out  of  (s.  19),  1019. 

person  out  of,  -will  not  be  appointed  trustee,  1030. 

personal  representative  out  of  (s.  25),  1023. 

service  of  petition  out  of,  1034  note. 

temporary  absence  out  of,  not  within  the  Act,  1016  not«  (b). 
Lancaster,  lands  in  county  palatine  of  (s.  21),  1021. 
lord  of  manor,  consent  of,  when  necessary,  1025. 
lunacy,  administration  of  trust  in,  refused,  1014  note  (e). 

jurisdiction  of  Lords  Justices  in,  1013  note  (e),  1039  note  (b). 

proceedings,  when  to  be  in  lunacy  and  when  in  chancery,  1013  note 
(e),  1015  note  (c),  1029,  1030. 
lunatic,  appointment  of  new  trustee  in  place  of,  1028  note  (e). 

committee  of,  when  to  be  served  with  proceedings,  1033  note  (e). 

jurisdiction,  out  of,  1020  note  (d). 

personal  representative,  power  to  make  vesting  order  as  to  property 
of  (s.  6),  1015. 

trustee  or  mortgagee  (ss.  3,  4,  5),  1013,  1014. 

vesting  order  of  property  of,  jurisdiction  to  make,  1026,  1034  note  (c). 
married  woman  trustee,  husband  of,  is  trustee  within  the  Acts,  1012  note 

(e),  1015  note  (6). 
mortgagee,  vesting  order  in  case  of  infant  or  lunatic  (ss.4,  5, 7,  8, 19),  1014 
et  seq. 

where  mortgagee  refuse  to  concur  in  transfer,  1016  note  (e). 
motion,  order  under  sect.  4  of  Extension  Act  may  be  made  upon,  1042. 
new  trustees,  appointment  of  (s.  32;  Extension  Act,  ss.  8,  9),  853, 1027, 
1028,  1043,  1044.    See  New  Trustees. 

consent  of,  to  act,  1030  note. 

costs  of  application  for,  1038  note. 

creditor's  deed,  of,  1030  note. 

expedient,  when  deemed,  by  Court,  1027  note  (c). 

fines  on  admission  of,  to  copyholds,  1025  note  (o). 

fitness  of,  evidence  of,  required,  1021  note  (/),  1028  note  (6),  1030, 1031. 

lunatic,  in  place  of,  1013  note  (a),  1028  note  (J). 

number  of,  to  be  appointed,  1029,  1030  notes. 

old  triistees  not  to  be  discharged  from  liability  (s.  36),  1032. 

re-appointment  of,  for  purpose  of  making  vesting  order,  1028  note  (6). 

separate  shares,  of,  1030  note. 

vesting  order,  power  of  Court  to  make  (ss.  34,  35),  1031. 

where  no  existing  trustee,  1029  note,  1044. 

where  no  new  trustee  can  be  found,  671. 
number  of  trustees  appointed  by  Court,  1029,  1030  notes, 
orders  made  under,  by  Court,  allegations  in,  are  evidence  (s.  44),  1035. 
original  trustee,  where  none,  Court  may  appoint,  1029,  1044. 
partition,  judgment  for,  makes  legal  owner  a  trustee  within,  1026. 
petition  under, 

amendment  of,  1033  note  (a). 

costs  of  (s.  51),  1037. 

evidence  in  support  of,  1021  note  (/),  1028  note  (6),  1030,  1031,  1033 
notes. 

new  trustees,  for  appointment  of,  1030  note. 

parties  entitled  to  present  (ss.  37,  40),  1032,  1033. 

service  of,  1033  note  (e) ;  on  Crown,  1019  note  (6)  ;  on  lord  of  manor, 
1025  note  (a). 
on  person  out  of  jurisdiction,  1034  note. 

title  of,  when  to  be  intituled  both  in  Chancery  and  Lunacy,   1013 
note  (e).  1014  note  (e),  1029  note  (c). 
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refusing  trustee,  powers  of  Court  to  make  vesting  order  in  case  of  (ss.  23, 
24,  25  ;  Extension  Act,  ss.  2,  4,  5),  1022  et  seq.,  1041  et  seq. 
service  on,  1033  note  (c). 
;      removal  of  trustee,  853,  1028  note  (a),  1038  note  (6). 
rent  charges  pass  by  terms  hereditaments,  1010  note  (a). 
sale,  order  for,  binds  equitable  interests,  1010  note  (c). 
makes  legal  owner  trustee  within  Acts,  1025,  1040. 
Scotland,  Trustee  Act  does  not  extend  to  (ss.  54,  56),  1039. 
service  of  proceedings  under,  1033  note  (e). 
ship,  shares  in,  are  within  the  Acts,  1010  note  (6). 
sole  trustee,  meaning  of,  1022  note  (d). 

out  of  juiisdiction,  power  to  vest  property  of  (ss.  9, 11,  22),  1016, 1017, 
1021. 
specific  performance,  decree  for,  makes  legal  owner  trustee  (s.  30),  1026. 
stamp  duty,  conveyances  by  vesting  order  subject  to,  1045. 
stock,  bank  ofiicer,  direction  to,  to  transfer.  1021  note  (6). 
but  only  in  place  of  person  incapacitated,  ib. 
direction  of  Court  respecting  (s.  31),  1027. 
dividends,  right  to  receive,  may  be  vested  without  disturbing  capital, 

1022,  note  (a). 
meaning  of  term,  1010. 

shares  included  under  designation  of,  1010  note  (6). 
vesting  order  as  to  (ss.  5,  6,  22,  23,  24,  25,  26,  35  ;  Extension  Acts,  ss.  3, 
4,  5)',  1014  et  seq.,  1041,  1042. 
Court  may  vest  right  to  stock  or  to  call  for  transfer,  1043  note  (6). 
suit.  Court  may  direct  institution  of  (s.  53),  1038. 
surviving  trustee  or  mortgagee,  uncertainty  as  to,  powers  of  Court  in 
case  of  (ss.  13,  14,  19),  1018  et  seq. 
title,  Court  cannot  decide  disputed  question  of,  1009  note  (a). 
title  of  Act  (s.  58),  1039. 
trustee,  appointment  of,  1027,  1028.     See  supra,  ne'W  trustees. 

who  is,  within  the  Act,  1011  note  (c). 
Trustee  Relief  Act,  payment  into  Court  under,  may  be  directed,  1027. 
Tinborn  person,  meaning  of  term,  1027  note  {n). 

interested  in  action,  may  be  declared  trustees  (s.  301,  1027. 
power  of  Court  to  discharge  contingent  rights  of  (s.  16),  1018. 
rmsound  mind,  Court  may  direct  commission  concerning  person  of  (s. 
52),  1038. 
power  to  make  vesting  orders  as  to  property  of  person  of,  1013  et  seq. 
where  trustee  out  of  jurisdiction,  1016  note  (/). 
where  unsoundness  of  mind  contested,  1013  note  (6),  1028  note  (o), 
1038  note  (6). 
payment  of  money  of  person  of,  into  Court  (s.  48)  1036. 
vendor,  when  a  constructive  trustee  within  the  Acts,  1011,  1012  note  (e). 
vesting  order — 

breach  of  trust,  lending  sanction  to,  will  not  be  made,  1032  note  (a). 

chambers,  when  obtainable  at,  1027  note,  1034  note  (c),  1035  note  {a). 

charge,  subject  to,  1015  note  (e). 

charity,  as  to  property  of,  1030,  1035. 

chose  in  action,  as  to,  efffect  of  (s.  27),  1024. 

conveyance,  takes  effect  as,  1014  note  (a). 

copyholds,  as  to  (s.  28),  1011  note  (c),  1024, 1025. 

dower,  to  uses  to  bar,  1015  note  (e). 

equitable  estate,  as  to,  not  required  under  order  for  sale,  1010  note  (c). 

estate  tail,  barring,  1010  note  (d),  1013  note  (e),  1016  note  (a). 

foreclosure,  in  aid  of  judgment  for,  1016,  note  (e),  1026  note  (e). 

form  of,  description  of  property,  1014  note  (a). 
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TRUSTEE  ACTS— crniiinued. 

in  case  of  death  of  sole  surviving  trustee  intestate,  222  note  (i). 
Ireland,  as  to  lands  in,  1039  note  (a). 
Ireland,  joint  tenants  in,  1017  note  (c),  1031  note  (e). 
judgment  or  decree  of  Court,  in  aid  of,  1025,  1026,  1040. 
leaseholds  for  years,  as  to,  1018,  note  (a),  1026  note  (e),  1031  note  (d). 
lunatic,  of  property  of,  1026,  1034  note  (c).     See  supra  lunatic. 
married  woman  executrix,  in,  1015  (e). 
new  trustees,  on  appointment  of  (s.  34),  1031. 
power  of  appointment,  as  to,  1013  note  (e). 
reconveyance,  in  lieu  of  (s.  19),  1019. 
rent  charges,  as  to,  how  to  he  framed,  1010. 
sale,  in  aid  of  decree  for,  1041. 
service  of  petition  for,  1033  note  (e). 
several  orders,  when  Court  will  make,  1014  note  (a), 
stamp  duty,  is  subject  to,  1045. 

stock,  as  to  (ss.  5,  6,  22,  23,  24,  25,  26,  35  ;  Extension  Act,  ss.  3,  4,  5), 
1014  et  seq„  1041,  1042.     See  supra,  stock. 

TRUSTEE  BELIEF  ACTS  (10  &  11  Vict.  ^.  96,  12  &  13  Vict.  u.  74.) 
abroad,  persons  resident  service,  &c.  on,  1001,  1006. 

time  given  to,  1001. 
account,  heading  of,  to  which  fund  to  be  paid  in,  998  note  (6). 

sejiarate  shares  should  be  carried  over  to,  1000,  1001. 
action,  when  Court  will  direct  parties  to  bring,  1002. 
affidavit  by  trustees,  360. 

form  and  contents  of,  997  note  (5),  1005. 

schedule  to  be  annexed  to,  1005. 
applications  under,  how  to  be  made,  1006.     And  see  infra  petltioiL 
chambers,  when  proceedings  may  be  taken  at,  1000. 

liberty  to  apply  at,  as  to  shares  carried  over,  given,  1001. 
charge,  owner  of  estate  subject  to,  not  trustee  within,  996. 
charity,  trustees  for,  entitled  to  pay  into  Court  under,  997. 
Charity  Commissioners,  consent  of,  whether  necessary  to  proceedings  under, 

932,  997. 
chose  in  action,  payment  of,  into  Court  under  36  &  37  Vict.  C;  66,  997. 
costs  of  proceedings  under,  1002  et  seq. 

appeal  for,  whether  allowed,  1003. 

corpus  or  income,  whether  payable  out  of,  1003,  1004. 

deduction  by  trustees  of  costs  of  payment  into  Court,  999,  1003. 

different  fund,  Court  cannot  order  payment  of  costs  out  of,  1003. 

disclaiming  party,  of,  1004. 

insurance  company  entitled  to,  as  between  solicitor  and  client,  997. 

subsequent  incumbrancer,  of  1004. 

taxation  of,  costs  of  taking  copies  of  affidavits  not  allowed  in,  1003. 

tender  of,  to  party  whose  appearance  is  unnecessary,  1002,  1004. 

trustee  when  entitled  to,  1002  ;  when  refused  or  ordered  to  pay.  350, 
1002,  1003. 
County  Courts,  jurisdiction  of,  998  note  (c),  1008. 

payment  or  transfer  to,  how  to  be  made,  1008. 
declaration  of  rights  Court  will  make,  1000,  1001. 
deed.  Court  may  decide  as  to  validity  of,  1001  note  (i),  1002. 
discharge  by  payment  into  Court  under,  997  note  {a). 
equity  to  settlement,  whether  trustee  may  pay  fund  subject  to,  into  Court, 
1002. 
"executor  paying  money  into  Court  and  afterwards  discovering  debts,  998. 

costs  of,  how  payable,  1003. 
foreign  government  bonds  of,  not  within  Act,  998  note  (d). 
indemnity  to  trustee,  when  order  operates  as,  996. 
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TRUSTEE  RELIEF  ACTS— cojiiined. 

trustee  cannot  require  fund  to  be  kept  as,  999. 
infant,  appointment  of  guardian  ad  litem  to,  1000. 

order  for  maintenance  constitutes  infant  ward  of  Court,  1002. 
inquiry  or  issue,  when  Court  will  direct,  999,  1000,  1001,  1002. 

procedure  in  such  case,  1001. 
insurance  company,  payment  into  Court  of  policy  monies  by,  997. 
investment  under,  in  New  Three  per  Cent.  Annuities,  999  note  (e). 

in  Indian  railway  shares,  999  note  (e). 

by  Paymaster,  without  request  or  order,  1005. 
lunatic,  application  of  money  of,  997. 

foreign,  dividends  only  paid  to  curator  of,  999. 
maintenance,  jurisdiction  of  Court  to  make  or  for,  997,  1002. 
majority  of  trustees,  payment  into  Court  by,  361,  997,  1007. 
notice  of  payment  in,  to  be  given  to  persons  mentioned  in  afSdavit,  998, 
1005 

of^  proceedings,  to  whom  to  be  given,  1006. 
motion,  application  under  Act  cannot  be  by,  1000. 

order  made  upon  petition  under,  has  same  effect  as  if  made  in  suit,  361. 
pauperis  informd,  claimant  may  proceed,  1000 
payment  into  Court  tinder — 

costs  of,  999,  1003. 

how  effected,  360,  998. 

instalments,  of  money  payable  by,  996. 

majority  of  trustees,  by,  361,  997,  1007. 

retirement  of  trustee,  operates  as,  999  note  (o) 

Trustee  Act,  may  be  directed  under  powers  of,  1027. 

trustee  neglecting  to  make,  when  liable  for  costs,  350,  1002. 

trustee  not  bound  to  pay  into  Court,  997  note  (o) 

when  justifiable,  345. 

whole  fund,  trustee  should  pay  in  999  note  (a). 
payment  out  of  Court  under,  361,  1000,  1006. 

income,  of,  to  successive  tenants  for  life,  999,  1000. 
petition  under,  361,  1000,  1006. 

amendment  of,  1000. 

form  of,  1000. 

person  not  named  in  affidavit,  by,  998. 

share,  aliquot,  by  person  entitled  to,  1000. 

summons  in  lieu  of,  where  fund  under  jElOOO,  1000. 

title  of,  1006. 

trustees  themselves  may  present,  1000. 
procedure  under,  should  not  be  adopted,  where  action  or  summons  less  ex- 
pensive, 350,  351. 
Public  Works  Loans  Act,  1875,  payment  into  Court  under,  997. 
purchaser  whether  entitled  to  pay  money  into  Court  under,  996. 
remainderman,  service  on,  when  necessary,  1001,  1004. 
service  of  proceedings  under,  1000,  1001,  1004,  1007. 

jurisdiction,  out  of,  1001,  1006. 

place  for,  to  be  named  in  petition,  1006. 

substituted  service,  1001. 
settlement,  impeachment  of,  upon  petition,  1002. 
stop  order,  petition  for,  when  proper,  1000. 
summons,  application  when  to  be  made  by,  ICOO,  1006. 
tenant  for  life,  costs  of  petition  by,  1004. 

order  for  payment  of  income  to,  in  succession,  999,  1000. 
transfer  into  Court,  of  what  securities  permitted,  998,  1007. 

surviving  trustee,  by,  999. 
trustee  at  liberty  to  pay  in,  but  not  bound  to,  997. 
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TURNER'S  ACT  (13  &  14  Vict.  cap.  35),  352,  356. 
DLTRA  VIRES. 

borrowing  by  directors  in  excess  of  powers,  effect  of,  595. 
UNBORN  PERSON. 

power  of  Court  to  deal  with  interest  of;  1018,  1027.     See  Teustee  Acts. 
UNCERTAINTY. 

implied  trust  not  raised  where  it  exists,  132. 

unless  the  uncertainty  arises  from  want  of  evidence  of  whole  intention 
of  testator,  133.  i 

"  missionary  purposes,"  trust  for,  is  void,  148  note  (/). 
object  of  trust,  of,  133. 
resulting  trust,  where  existence  of  a  trust  clear  but  objects  uncertain,  133, 

148. 
subject  matter  of  trust,  of,  134. 
UNCLAIMED  DIVIDENDS,  525. 
UNDERLEASE. 

fines  on  granting,-tenant  for  life  when  entitled  to,  371. 
title  on  sale  of,  deduction  of,  439. 
UNDERTAKING. 

title  deeds,  for  safe  custody  of,  444. 
UNDERVALUE. 

lease  of  charity  lands  set  aside  on  ground  of,  543. 

compensation  in  such  case,  by  whom  to  be  paid,  544. 
sale  by  trustee  or  executor  at  grossly  inadequate  value,  424,  479. 
UNDERWOOD  treated  as  income,  682. 
UNDIVIDED  SHARES. 

mortgage  of,  for  raising  portions,  421. 
trustee  of,  may  concur  in  sale  of  entirety,  594. 
UNDUE  INFLUENCE.    See  Fraud. 

release,  &c.  procured  by,  is  invalid,  919,  926. 
UNFITNESS. 

of  trustees,  658,  847. 

foreign  domicile  when  a  ground  of,  40,  658. 
UNITED  STATES. 

investment  in  securities  of,  whether  authorized  by  the  Court,  321. 
stock  of,  comes  within  description  of  foreign  funds,  321. 
UNIVERSITIES. 

exemption  of,  from  Charitable  Trusts  Acts,  548,  549. 
UNLAWFUL  TRUST.     Chap.  vil.  sect.  2,  94-107. 

accumulation,  trust  for,  void  if  leading  to  perpetuity,  89,  97j 

when  void  under  Thellusson  Act,  90  et  seq.     See  Thellusson  Act. 
alien,  for,  95.     See  Alien. 
alienation,  restrainst  against,  98,  99. 
charity,  for,  96.     See  Charity. 
consequences  of  creating,  105  et  seq. 

property  may  be  recovered  by  person  claiming  under  settlor,  106. 
unless  he  be  party  to  fraud;  ibid. 
or  by  settlor  himself  when  trust  fails,  ibid. 

where  trust  partly  lawful,  partly  unlawful,  106,  107,  and  note  (o). 
Court  will  not  enforce,  105. 
devisee  engaging  to  hold  upon,  not  permitted  to  profit  by  wrong,  63. 

but  his  mere  intention  to  execute  the  trust  wUl  not  avoid  the  devise, 63. 
where  engagement  is  as  to  indefinite  part  of  estate,  64. 
where  no  trust  actually  declared,  64. 
illegitimate  children,  trust  for  future,  95. 
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UNLAWFUL  TnVST— continued. 
immorality,  105. 
income  tax,  for  payment  of,  10.5. 
insurances  for  life,  105. 

joint  tenants,  devise  to,  procured  by  fraud  of  one,  63. 
meaning  of  term  explained,  19,  20. 

Mortmain  Act,  trust  unlawful  under  provisions  of,  96,  97.     See  Chaeity. 
perpetuity,  rule  against,  application  of,  to  trusts,  89,  97. 
restraint  against  alienation,  trust  imposing,  98,  99. 
secret  trust  for  charity,  63,  or  other  unlawful  purpose,  63,  64. 

devisee  must  discover  what  the  secret  trust  was,  64. 
simony,  104. 
splitting  votes,  105. 
superstitious  purposes,  105. 

tenants  in  common,  devise  to,  may  be  good  as  to  one  and  void  as  to  an- 
other, 63. 

UNSOUND  MIND. 

person  of,  power  of  Court  to  deal  with  interest  of,  1013  ef  seq. ,  1026,  1027, 
1036.     See  Tbustee  Acts. 

USAGE. 

how  far  evidence  in  construction  of  religious  trust,  533. 

USE. 

averrable,  52;  but  not  where  deed  is  required  to  pass  estate,  52. 
cestui  que  use  empowered  to  pass  legal  estate  by  Stat.  1  Eic.  3.  e.  1,  4,  5. 
charitable,  54.     See  Chaeity. 

copyholds  in  surrender  of,  not  within  Statute  of  Frauds,  58  note  (c). 
Crown,  declaration  of  use  by,  must  be  by  letters  patent,  52. 
definition  of,  2. 

devises  to  uses,  when  legal  estate  passes  to  trustees  under,  219. 
disclaimer  of,  199. 

estate  on  which  it  might  be  declared,  5;  whether  on  a  feoffment  in  tail,  5, 
6  note  (1). 

whether  upon  an  estate  for  life,  5  note  (1),  6  note  (1). 
executed,  is,  under  under  statute,  whether  designated  as  trust  or  use,  209. 
foreign  real  estate,  cannot  be  engrafted  upon,  49. 
land,  use,  and  trust,  distinguished,  7. 
origin  of,  1. 
parol,  when  it  might  be  declared  by,  52. 

was  devisable  by,  before  Statute  of  Wills,  720. 
possession  distinct  from,  7. 
powers  before  Statute  of  Uses,  611  note  (1). 
shifting  of  fee  simple  by,  allowed,  84. 
upon  a  use  not  executed  by  Statute  of  Uses,  7,  209. 

but  execution  enforced  under  name  of  trust,  7,  209. 

USES,  STATUTE  OF. 

conveyance  under,  on  appointment  of  new  trustees,  651. 
effect  of,  stated,  6,  209. 

powers  anterior  to,  summary  of  law  as  to,  611  note(l). 
special  trusts  and  trusts  of  chattels  not  within,   6,  210.     See  SPECIAL 
Teust. 

USUAL  POWEES. 

what  powers  authorized  by  these  words,  127  et  seq. 
how  qualified  by  context,  128,  129. 

VAGUE  TEUST. 
charity,  for,  107. 
younger  children,  for,  117. 
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VALUATION. 

duty  of  trustees  to  make,  on  lending  money  on  real  security,  324,  325. 
prior  to  sale  of  trust  property,  424;  or  purchase  under  trust,  499,  500. 

VALUE.    See  Consideration;  Investment. 

VAEY. 

rights  pfc.  q.  t.,  trustee  cannot,  938,  939,  963. 
securities,  power  to  vary,  effect  of,  318,  323. 

exercise  of,  by  trustees,  how  to  be  made,  318,  323. 
implied  in  power  of  investment,  460. 
power  to  give  receipts  implied  by,  460. 
VENDOE.     See  Sale;  Purchase. 

accountable  to  purchaser  for  rent,  &c.,  unhusbandlike  farming,   wilful 

waste  or  neglect,  141. 
incumbrances,  not  bound  to  answer  inquiry  of  purchaser  as  to,  459  note  («). 
judgment  against,  after  contract  to  sell,  797  el  seq. 
lien  of,  714. 

personal  representative  of,  empowered  to  convey,  1011. 
refusal  by,  to  convey,  1012. 

trustee  sub  modo  for  purchaser,  vendor  is,  141 ,  142,  233. 
within  Trustee  Acts,  when  he  is,  1011,  1012. 
VENDOE  AND  PUECHASEE  ACT,  1874,  438. 

contract  for  sale  or  purchase,  stipulations  implied  in,  500. 
VESTING  ESTATE. 

in  new  trustees,  650  et  seq.,  1014  et  seq.,  1032.     See  New  Trustees. 
VESTING  OF  POETIONS,  394  et  seq.    See  Portion. 
VESTING  OEDEE,  1013  et  seq.    See  Trustee  Acts. 
VISITOE. 

Court  does  not  interfere  with  jurisdiction  of,  528,  851. 
Crown   is,  in  civil    corporations,  through    Queen's  Bench  Division,  530 
note  (6).  , 

may  be,  in  eleemosynary  corporations,  by  terms  of  foundation,   or 

where  heir  of  founder  unknown  or  lunatic,  530. 
visitatorial  power  of,  in  such  case  is  committed  to  Lord  Chancellor,  330. 
founder  of  charity  is,  by  common  right,  528. 
gift  to  charity,  whether  subject  to  visitatorial  power,  529. 
office  of,  528. 

he  must  follow  the  statutes  of  the  founder,  528. 
his  decision  is  final,  528. 
VOIDABLE.     See  Infant;  Lunatic;  Voluntary  Settlement. 
VOID  DEED. 

trustee  of,  cannot  charge  for  expenses,  but  may  for  improvements,  640. 
VOLUNTAEY. 

agreement.  Court  will  not  enforce  specific  performance  of,  though  under 
seal,  80,  81. 
how  far  provable  in  equity  as  a  debt,  81  note, 
bond  creates  a  debt,  81  note, 
covenant,  81  note.    See  Covenant. 

promissory  note,  original  payee  cannot  recover  upon,  against  the  maker, 
81  note, 
accompanied  with  deposit  of  deeds,  81  note. 
VOLUNTAEY  SETTLEMENT. 

Bankruptcy  Act,  1883,  when  avoided  under,  80. 
chattels  personal,  of,  not  within  27  Eliz.  c.  4,  77. 

consideration,  any,however  slight, prevents  settlement  being  voluntary,  76. 
and  may  be  proved  by  extrinsic  evidence,  78. 
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VOLUNTAEY  SETTLEMENT— eojiii««ed. 
costs  of  action  to  set  aside,  989,  990. 

covenant  to  settle  future  property  when  void  under  Bankruptcy  Act,1883,78. 
covenant,  voluntary,  when  debt  is  created  by,  80,  81  note. 
creditors,  when  invalid  as  against,  under  13  Eliz.  c.  5,  T7  et  seq.,  518. 
insolvency  of  settlor,  77. 
not  invalid  if  settlor  was  solvent  at  time  of  making  it,  78. 

unless  there  was  fraud,  78. 
subsequent  creditors,  how  far  void  as  against,  79. 
delay,  when  a  bar  to  right  to  set  aside,  79. 

donee  under,  incurring  expense,  not  a  volunteer  but  may  call  for  convey- 
ance, 75. 
effectual,  if  sealed  and  delivered,  although  retained  by  settlor,  74,  75. 
equitable  property,  of,  where  settlor  declares  himself  trustee,  trust  is  per- 
fectly created,  67. 
where  settlor  appoints  stranger  trustee,  assignment  to  new  trustee 
sufficient,  72. 
and  good  against  assignor  without  notice  to  former  trustee,  701, 
702. 
when  new  trust  created  without  new  trustee,  73. 
expectancy,  of,  74. 

fraud  or  mistake  a  ground  for  avoiding,  75. 
gift,  every  person  siti  juris  can  make  a,  71.  I 

lands  or  chattels  real,  of,  defeasible  by  subsequent  sale  by  settlor,  75,  76. 
but  not  by  settlor's  heir  or  devisee,  76. 
cestui  que  trust  cannot  prevent  sale  or  obtain  redress,  76. 
settlor  cannot  enforce  contract  for  sale  against  purchaser,  but  pur- 
chaser may  against  him,  76. 
judgment  against  settlor  not  binding  on,  803  note  (i). 
leaseholds,  assignment  of,  is  not  voluntary,  75  note  (i). 
legal  property,  where  settlor  declares  himself  trustee  of,  trust  is  perfectly 
created,  67. 
where  settlor  appoints  stranger  trustee,  transfer  necessary  if  possible, 

ex.  gr.,  land,  chattels,  stock,  70. 
where  legal  property  incapable  of  legal  transfer,  70,  71. 
meritorious  consideration,  agreement  founded  on,  not  enforced  against  set- 
tlor, 81. 
how  far,  as  against  parties  claiming  under  him,  81. 
semble,  cannot  be,  even  as  against  volunteers  so  claiming,  82. 
mortgagee,  sale  by,  does  not  defeat  settlement  as  to  surplus  proceeds  of 

sale,  76,  77. 
notice  of,  not  necessary,  74,  702,  708. 

policy  of  assurance,  of,  by  letter  to  trustees  of  settlement,  71. 
revocable  by  settlor,  is  not,  75. 
specific  performance  of,  not  enforced  in  equity,  80 ;  secus  where  grantee 

lays  out  money  on  strength  of  it,  75. 
stock,  &c.,  of,  is  within  13  Eliz.  c.  5.  80. 
subsequent  acts  and  deeds,  may  acquire  validity  by,  77. 
trust  supported  if  perfectly  created,  67. 

not  perfectly  created  when  further  act  intended,  67,  71. 

distinction  between  voluntary  assignment  of  expectancy  and  interest, 

74. 
no  trust  unless  intention  to  create  it,  69. 

VOLUNTARY  TRUST. 

enforced  by  Court,  when,  69. 

where  property  is  a  legal  interest,  69,  70. 

legal  interest  incapable  of  transfer,  70  et  seq. 


1588  INDEX. 

[The  paging  refers  to  the  [*]  pages.] 

VOLUNTEER. 

assign  of  trust  estate  presumed  to  have  notice,  16,  187,  246,  708,  857. 

equity  will  not  constitute  a  trust  for  a,  70. 

rents  and  profits,  account  of,  decreed  against,  888. 

time  no  bar  to  express  trust  in  favour' of  a,  876. 

as  to  constructive  trust,  877. 
trust  estate  followed  into  hands  of,  857. 

VOTE. 

coroner,  for,  right  to,  234,  235,  681. 

member  of  Parliament,  trustee  cannot  vote  for,  235,  681. 

purchase  for  purpose  of  giving,  167,  168  ;  does  not  raise  resulting  trust,  167. 

unqualified  candidate,  for,  thrown  away,  539. 

VOUCHERS. 

cestui  que  trust  may  inspect,  but  must  pay  for  copies  of,  449. 
trustees  entitled  to  custody  of,  449. 

WAIVEK. 

breach  of  trust,  remedy  for,  not  waived  by  c.  q.  t.  receiving  satisfaction  in 

part,  923. 
consideration  for,  925. 
lien,  of,  by  proof  in  bankruptcy,  912. 

married  woman,  by,  of  her  equity  to  a  settlement,  741,  742. 
meaning  of  term,  925. 

trustee,  by,  of  notice  under  Settled  Land  Acts,  558,  559. 
"WARD.     See  Guaedian  ;  Infant. 
WASTE,  187  et  seq. 

account  in  respect  of,  188. 

right  to,  barred  by  laches,  872. 
collusion  by  owner  of  first  vested  estate  of  inheritance,  189. 
contingent  remainders,  trustee  to  preserve,  is  bound  to  nrevent  waste,  41, 

383. 
equitable,  188 ;  now  made  legal  waste,  190. 
executory  trust,  tenant  for  life  under,  when  to  be  made  dispunishable  for 

waste,  507,  508. 
infant,  trustees  for,  must  not  commit,  579. 
interest  on  proceeds  of,  when  and  from  what  time  charged,  188  note  (/), 

578. 
limitations,  statute  of,  begins  to  run  from  time  of  waste  commttted,  189. 

period  of  limitation  under,  189. 
mines,  by  opening,  190,  682. 

permissive,  by  equitable  tenant  for  life,  574  ;  by  legal,  ib. 
Settled  Land  Act,  1882,  powers  of  tenant  for  life  under,  190.     See  Set- 
tled Land  Acts. 
tenant  for  life  without  impeachment  of  waste,  trustee  should  not  purchase 

timbered  estate  in  his  favour,  502. 
timber  felled,  who  entitled  to,  188  et  seq.     See  Timber. 
trustee  for  purchasing,  should  frame  conveyance  with  reference  to,  507. 
underwoods  and  thinnings  treated  as  income,  682. 
WASTING  PROPERTY. 

duty  of  trustee  to  convert,  when  given  to  persons  in  succession,  298  et  seq. 
unless  intention  shown  to  give  right  of  enjoyment  in  specie,  299,  300. 
WEST  INDIES. 

equities  relating  to  estate  in,  enforced  here,  48. 
mortgagees  of  estates  in,  compensation  allowed  to,  632. 
trustees  of  estates  in,  whether  entitled  to  commission,  628. 
WESTMINSTER,  STATUTE  OF,  795. 
WIFE.    See  Married  Woman. 
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WILFUL  DEFAULT. 

account  on  footing  of,  when  directed,  904  et  seq. 
not  on  further  directions,  905. 
nor  on  common  administration  order  at  chambers,  905. 

WILL. 

ademption  of  legacy  by  subsequent  advance  by  parent,  401. 

alien,  of,  27  note  (6). 

ambulatory  till  testator's  death,  58. 

attesting  witness,  trustee  of  legacy  may  be,  275  note  (c). 

Bank  of  England,  need  not  now  be  entered  or  registered  at,  32. 

chattels  personal,  life  estate  in,  cannot  be  conferred  by  will  at  common 

law,  85  ;  secus,  in  equity,  85. 
codicil  republishing  will,  effect  of,  405. 

revocation  of  appointment  of  "  trustee  "  or  "executor"  by,  215. 
consideration,  it  implies,  130. 
conversion  confined  to  purposes  of,  150,  953. 

doctrine  of,  939  et  seq.    See  Conversion. 
copyholds,  of,  53  note  (c),  721. 

of  equitable  estate  in,  721,  722. 

where  no  custom  to  devise  legal  estate,  722. 

under  late  Wills  Act,  722. 
customary  freeholds,  of,  721,  722. 
declaration  of  trust  of  property  comprised  in,  58. 
deed  may  operate  as  part  of,  58  note  (J). 

but  if  of  personal  estate  should  be  proved  as  will,  ib. 
devise  to  trustee  when  to  be  construed  to  pass  fee  simple,  220. 
equitable  estate,  creation  of,  by  will,  58. 

devise  of,  by  w^ill,  720. 
executory  trust  in,  construction  of,  117  et  seq.     See  Executoey  Teust. 
formalities  requisite  to  execution  of,  57,  720,  962. 

must  be  observed  as  regards  equitable  as  well  as  legal  interest,  58,720. 
fraud  by  heir,  devisee,  legatee,  trusteeship  arising  by,  61,  62,  63. 
freeholds,  of,  under  Statute  of  Frauds,  57. 

of  equitable  estate  in,  720,  721. 

under  late  Wills  Act,  722. 
"heir  male,"  construction  of,  118, 

"heirs,"  fee  simple  passing  without  use  of  word,  109,  213.     See  Hbies. 
incorporation  of  other  documents  in,  59,  60. 

infant  of  fourteen  might  formerly  make,  of  personal  estate,  secus  now,  25. 
joint  tenant,  devise  procured  by  fraud  of,  is  wholly  void,  63. 
land  to  be  converted  into  money,  of,  949. 
legal  estate,  rules  for  determining  quantum  of,  to  be  taken  by  trustee, 

213  et  seq. 
married  woman,  of,  as  to  separate  estate,  751,  753,  774. 

under  power,  919  et  seq.,  949. 
money  to  be  laid  out  in  land,  of,  940,  941,  962. 
notice  of,  purchaser  not  affected  by,  478. 
nuncupative,  of  copyholds,  53  note  (c). 
personal  estate,  general  gift  of,  what  property  passes  under,  159,  160. 

will  of,  under  Statute  of  Frauds,  57. 
under  late  Wills  Act,  57. 
power  to  appoint  by,  contemplates  those  who  answer  description  at  death 

of  donee,  133,  134,  839. 
residuary  devise,  effect  of,  155,  156,  158,  159. 

resulting  trust,  where  devise  made  trustee  by  -will  but  no  trust  declared, 
59,  60, 

where  trust  declared  by  parol,  722. 
revocation  of,  whether  effected  by  dealing  with  equitable  estate,  722. 
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WILL — continued. 

or  with  legal  estate,  722. 
secret  trust,  parol  evidence  of,  when  admissible,  62. 

trust  must  be  communicated  to  trustee  in  testator's  lifetime,  and  he 

must  accept  that  particular  trust,  62. 
where  trust  unlawful,  resulting  trust  arises  for  heir  at  law,  63. 
sovereign  of,  22. 

Statutes  of  Wills,  Chap,  v.,  sec.  3,  57—66. 
stock,  of,  how  formerly  made,  32  note  (6). 
tenants  in  common,  devise  to,  may  be  good  as  to  one  and  vbid  as  to 

another,  63. 
testamentary  expenses,  what  are,  644. 
transfer  of  stock  on  production  of  probate  of,  32. 

trusts  cannot  be  created  without  formalities  requisite  to  legal  devises  or 
bequests,  58. 
therefore  trust  cannot  be  declared  of  property  comprised  in,  except  by 

testamentary  instrument,  58 ;  secua,  in  case  of  fraud,  61. 
testamentary  disposition  distinguished  from  declaration  of  trust,  58. 
parol  evidence,  admission  and  rejection  of,  as  against  title  of  execu- 
tors, 60. 
unlawful  trust,  secret  engagement  by  legatee  to  execute,  63. 

devise  not  void  simply  because  devisee  means  to  execute,  63. 
use,  devise  of,  720. 
■  uses,  devise  to,  construction  of,  219. 

"WILLING  AND  DESIRING." 
may  create  a  trust,  131. 

WILLS,  STATUTES  OF,  Chap.  v.  sect.  3,  57—61. 
devise  to  uses,  construction  of,  219. 

trusts  cannot  be  created  by  devise  or  bequest  without  formalities  required 
for  wills,  58,  59. 
as  to  personal  estate,  60. 
except  in  cases  of  fraud,  61. 

WINDFALLS. 

who  entitled  to,  189  note  (6),  966. 
"WISHING  AND  DESIRING." 

may  create  a  trust,  131. 
"WISHING  AND  REQUESTING." 

may  create  a  trust,  131. 
WOMAN. 

married.     See  Mabeied  Woman. 
WOODED  ESTATE,  502.     See  Timber. 
WORDS. 

"absolutely  entitled,"  447,  1022. 

"acting"  trustee,  655. 

" after  death  of  A."  430. 

"alienation,"  102,  103. 

"approved  securities,"  326. 

"assign,"  231  el  seq.,  603. 

"at  home, "  where  property  is,  949,  950. 

"authorizing  and  empowering,"  131. 

"beseeching,"  131.  ' 

"chapel,"  531. 

"chiefest  and  discreetest,"  87. 

"children,"  843. 

confidence,  words  of,  may  raise  a  trust,  131. 

"continuance  of  the  trust,"  605. 
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"WORDS— continued. 

"continuing"  trustee,  658,  664. 

"convenient  speed,"  289,  424. 

'•'convey,  conveyance."  1010. 

"declining"  to  act,  656. 

"desire,"  trust  created  by,  131,  641. 

"desirous  of  being  discharged,"  999. 

"executors,"  603,  604,  656,  657. 

' '  finding  a  master, ' '  trust  for,  537,  538. 

"free  grammar  school,  free  school,"  536. 

"funds,"  322. 

"government  or  good  securities,"  334. 

"grant,"  4-11,  687. 

"heir  female,"  114. 

"heir  male,"  118. 

"  heirs,"  109,  213,  233,  601,  602.     See  Heies. 

"heirs  of  the  body,"  114,  115,  118,  120.     See  Heies  of  the  Body. 

"incaoable,"  658. 

"issue,"  114. 

"it  shall  be  lawful,"  365. 

"lands,"  73l,  941,  1010. 

maintenance,  vphat  vrords  create  trust  for,  137,  138. 

"  master,"  finding  a,  537.> 

"next  of  kin,"  844. 

"other  trustees,"  665? 

"parishioners,"  86  et  seq.,  539. 

"  party  by  law  enabled  to  declare  trust,"  57. 

"pay  "  or  "permit  to  receive,"  211,  212,  216. 

"poor  relations,"  836,  837,  842,  843. 

"poor,  relief  of,"  531,  538. 

"promotion  of  godly  learning,"  533 

"  proper  entail  on  heir  male,"  118. 

"proper"  powers,  128,  129. 

"provide  suitably,"  117. 

"ratepayers,"  88. 

"real  security,"  327. 

"recommend,"  131. 

"refuse,"  647,  656. 

"  relations,"  842  et  seq. 

"rents  and  profits,"  366,  367,  369,  419,  420. 

"request,"  948. 

"require,"  317,  328,  614. 

"residuary  executor,"  159. 

"residue,"  155,  156,  158,  159. 

"respective,"  602. 

"retiring"  trustee,  999. 

"said  trustees,"  665. 

"securities  "  for  money,  228. 

separate  use,  implying,  755,  756. 

"shall  and  may."  in  Act  of  Parliament,  262  note  (ft). 

"sole,"  756. 

"strict  entail,"  120. 

"subject  thereto,"  154,155. 

suDolied  in  marriage  articles,  117. 

"^rvivor,"  "surviving  trustee,"  604,  655  et  seq.,  662,  664. 

"testamentary"  expenses,  644. 

"true  owner,"  244,  245. 

"trust"  in  Trustee  Act,  1850 — 1011. 
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WORDS — continued. 

' '  trust  "or  "  trnstee  "  do  not  necessarily  exclude  a  beneficial  gift,  148, 149. 

"trustee,"  "trnstee  of  inheritance,"  215. 

"trustee  for  time  being,"  604. 

"unfit,"  658. 

"usual  powers,"  127,  128. 

"wish,"  131. 

"worship  of  God,"  533. 

WOESHIP  OF  GOD. 

construction  of  trust  for  maintaining,  533. 

WRIT. 

distringas,  of,  970  ei  seq.     See  Distringas. 

execution  of,  at  common  law,  794  et  seq. 

under  recent  Act,  27  &  28  Vict.  c.  112,  812,  813. 

extent,  of,  817. 

ne  exeat,  of,  against  trustee,  900. 
WRITING. 

assignment  of  equitable  interest  by,  693. 

chose  en  action,  now  assignable  by,  72,  695  note  (c),  712,  7]^. 

married  woman  can  bind  separate  property  without,  764,  765. 

notice  of  assignment  whether  to  be  in,  709,  713. 

request  for  sale  to  be  testified  by,  429. 

trust,  when  necessary  for  creation  of,  55  et  seq.  "''  «* 

trustee  may  sue  before  accepting  trust  by,  205. 

WRONGDOER. 

not  to  be  permitted  to  profit  by  his  own  wrong,  188,  191. 

YEARLY  TENANT. 

limited  owner  holding  under  will  on  yearly  tenancy  cannot  renew  for  own 
benefit,  181. 

YORKSHIRE  REGISTRIES  ACT,  1884. 

"grant  bargain  and  sell,"  imply  covenants  for  title,  687. 
official  search  under,  500,  501. 

YOUNGER  CHILDREN. 

who  regarded  as,  entitled  to  portions,  386,  388,  392. 
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